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No. 10-0420 

______________________________________________ 
 

In the Supreme Court of Texas 
______________________________________________ 

 
Texas Department of Licensing and Regulation 

Petitioner, 
 

v. 
 

Carolyn K. McCollum,  
Respondent. 

 
On Petition for Review from the  

First Court of Appeals, Houston, Texas  
No. 01-08-00414-CV 

 
MOTION FOR REHEARING 

 
Petitioner Texas Department of Licensing and Regulation (“TDLR”) asks that this 

Court grant this Motion for Rehearing and restore TDLR’s Petition for Review to the Court’s 

docket, and would respectfully show as follows: 

I.  The Motion should be granted and TDLR’s Petition for Review restored to the 
Court’s docket because this Court has set for argument a cause that could 
resolve the exact jurisdictional point dispositive to this suit. 

 
TDLR’s Petition for Review presents a straightforward and grant-worthy jurisdictional 

question—whether the 60-day filing deadline in the Texas Commission on Human Rights 

Act (TCHRA) is “jurisdictional” in suits against government employers—that this Court 

must resolve because it is an issue that directly implicates sovereign immunity and there exist 

conflicting courts of appeals’ opinions on this precise issue.  As evidence of the grant-
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worthiness of TDLR’s petition, this Court need look no further than its own, recent 

disposition of a petition for review in a similar cause.    

More specifically, this Court has granted the petition for review in Mission 

Consolidated Independent School District v Garcia, No. 10-0802 (pet. granted Sept. 30, 

2011) and set that cause for oral argument in January 2012.  Garcia, like the instant matter, 

arises from an appeal of a governmental entity’s plea to the jurisdiction in a suit brought 

under the TCHRA.  This case and Garcia are identical in many respects, such as: 

� In both this case and Garcia, the TCHRA plaintiff filed suit within 60 days of 
receiving a right-to-sue letter from the Texas Workforce Commission, but did not 
serve the suit on the governmental entity defendant until after the 60-day deadline 
in Labor Code § 21.254.1   

 
� In both this case and Garcia, the governmental entity petitioner argues that, 

pursuant to Tex. Gov’t Code § 311.034, the 60-day filing and service deadline in 
Labor Code § 21.254 should be construed as a jurisdictional requirement.   See 
Garcia, Petitioner’s Brief on the Merits at 17-23; Petitioner TDLR’s Brief on the 
Merits at 8-16.2  

 
� In both this case and Garcia, the governmental entity petitioner argues that this 

Court’s statement in In re USAA, 307 S.W.3d 299, 308 (Tex. 2010), in which it 
noted that the Legislature has made “labor code filing deadline jurisdictional...in 
cases involving statutory requirements relating to governmental entities,” is 
controlling and should compel this Court to hold that the TCHRA’s 60-day “labor 
code filing deadline” in Labor Code § 21.254 is jurisdictional.   

                                                 
1 If anything, McCollum’s deficiencies in filing and serving the instant suit are more egregious than the Garcia plaintiff.  
In Garcia, the plaintiff filed suit 57 days after receiving the right-to-sue letter and served her suit 74 days after receiving 
the letter.  In this matter, McCollum filed suit 58 days after receiving her letter; however, the suit named as the only 
defendant a by-then abolished state agency, was never properly served on that entity and was never properly served on 
TDLR, the entity that assumed the abolished agency’s liabilities. 
   
2 The Garcia petitioners raise three main jurisdictional points of error.  In order for the Court to find jurisdiction exists 
over that suit, it will necessarily have to resolve all three points of error, including the petitioner’s argument regarding the 
TCHRA’s 60-day deadline. 
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� In both this case and Garcia, the government entity petitioner asks this Court to 

reverse a lower court of appeals’ holding that the 60-day deadline in Labor Code 
§ 21.254  is “mandatory,” but “not jurisdictional,” because this holding is contrary 
to the above-quoted language from In re USAA and is in conflict with holdings of 
other courts of appeals.  Compare McCollum v. Tex. Dep't of Licensing & 
Regulation, 321 S.W.3d 58, 64 (Tex. App.—Houston [1st Dist.] 2010, pet. denied) 
and Mission Consol. Indep. Sch. Dist. v. Garcia, 314 S.W.3d 548, 559 (Tex. 
App.—Corpus Christi 2010, pet. granted) with Overstreet v. Underwood, 300 
S.W.3d 905, 909 (Tex. App.—Amarillo 2009, pet. denied) (finding 60-day 
deadline in section 21.254 to be jurisdictional); see also Tex. Dep't of Health v. 
Neal, 2011 Tex. App. LEXIS 3460 (Tex. App.—Austin May 6, 2011, pet. denied) 
(finding sovereign immunity waived under TCHRA “only if the claimant strictly 
satisfies the procedural requirements outlined in Chapter 21”). 
 

This Court’s grant of the Garcia petition is ample evidence that the jurisdictional point raised 

in TDLR’s petition—which, like Garcia, simply asks this Court to hold that the TCHRA’a 

60-day filing deadline is jurisdictional—is worthy of this Court’s review.   

 Indeed, it would be inconsistent and simply confusing to allow the denial of TDLR’s 

Petition for Review to stand, given that this Court’s impending resolution of Garcia could 

control whether jurisdiction even exists in the instant suit.  At minimum, TDLR’s Motion for 

Rehearing should be granted so that the Court can hold TDLR’s Petition for Review pending 

final resolution of the identical jurisdictional question raised in Garcia.  

 The interests of judicial economy and principles of sovereign immunity should further 

compel this Court to grant TDLR’s Motion for Rehearing.  The Court’s denial of TDLR’s 

Petition for Review means that the instant case will now be remanded to the trial court for 

further proceedings, including burdensome discovery and possibly trial.   Respectfully, at this 

juncture it would simply be improper, and contrary to sovereign immunity principles, to 
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subject a governmental entity such as TDLR to this possibly unnecessary and significant 

burden, because it is entirely possible that this Court’s ultimate disposition of Garcia could 

render the instant matter jurisdictionally barred in its entirety, should the Court find in Garcia 

that the TCHRA’s 60-day filing (and service) deadline is jurisdictional in suits against 

government employers.   

 Accordingly, given the pending Garcia matter’s possible impact on this suit, this 

Court should grant this Motion for Rehearing, restore TDLR’s Petition for Review to the 

Court’s docket, and, at minimum, hold TDLR’s Petition for Review pending resolution of 

Garcia.  This Court has a regular practice of holding petitions for review in this manner 

when the resolution of another, pending cause could impact disposition of the held petition.  

Invoking this practice in the instant matter not only makes great sense, but it would conserve 

the limited resources of the State by ensuring that this suit does not proceed forward to 

discovery and trial, only to have it later be deemed jurisdictionally barred if this Court finds 

that the TCHRA’s 60-day filing deadline is jurisdictional.  

II. The Motion should be granted because permitting the denial of TDLR’s petition 
to stand will serve to perpetuate confusion regarding proper application of this 
Court’s opinion in In re USAA to suits against governmental entities.  

 
TDLR’s Motion for Rehearing should also be granted because this matter is an 

excellent vehicle through which this Court could provide necessary clarification to the lower 

courts regarding application of its recent In re USAA opinion to suits against government 

entities.  Indeed, because the lower court in this matter failed to properly apply In re USAA to 
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the jurisdictional question posed by TDLR, allowing the denial of TDLR’s Petition for 

Review to stand will only serve to promote continued, contradictory applications of In re 

USAA by the courts of appeals. 

In In re USAA, this Court overruled Schroeder v. Tex. Iron Works, Inc., 813 S.W.2d 

483, 485-86 (Tex. 1991) to the extent Schroeder had held that the two-year deadline for filing 

a TCHRA suit was jurisdictional.  In re USAA, 307 S.W.3d at 310 (holding the limitations 

period was “mandatory” but “not jurisdictional”).   In re USAA arose from a TCHRA suit 

against a private employer, see id.; as a result, this Court did not consider in In re USAA how 

sovereign immunity principles might change this jurisdictional analysis if the TCHRA suit 

was against a government employer.  Accordingly, it remains unclear what, if any, 

application In re USAA has to TCHRA suits brought against government employers.  Indeed, 

as noted below, court of appeals’ decisions that have issued subsequent to In re USAA—

including the published decision issued by the court of appeals in this matter, as well as 

opinions issued while TDLR’s petition has been pending in this Court—reflect confusion as 

to In re USAA’s application to TCHRA suits against governmental entities.  

The lower courts’ confusion appears to arise in significant part from this Court’s 

statement in In re USAA that the Legislature has made “labor code filing deadlines 

jurisdictional...in cases involving statutory requirements relating to governmental entities,” 

307 S.W.3d at 308 (emphasis added) (citing TEX. GOV’T CODE § 311.034).  It is unclear 

exactly what “filing deadlines” this Court was referring to by this statement.  For example, 
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“labor code filing deadlines” could plausibly include any or all of the following: (1) the 180-

day “filing deadline” for filing a charge of discrimination after an adverse employment 

action, TEX. LAB. CODE § 21.202; (2) the 60-day “filing deadline” to file a TCHRA suit after 

receiving a right-to-sue letter, TEX. LAB. CODE § 21.254; and (3) the two-year “filing 

deadline” to file a TCHRA suit after filing a charge of discrimination, TEX. LAB. CODE 

§ 21.256.  Because the Court in In re USAA did not identify exactly which “filing deadlines” 

should be deemed “jurisdictional” pursuant to Government Code § 311.034, the foregoing 

language form the In re USAA opinion will continue to be applied in a disparate manner by 

the lower courts, unless this Court provides clarity either in Garcia or by granting TDLR’s 

Petition for Review.  

Reflective of the confusion caused by In re USAA, the lower courts in this matter and 

in Garcia issued opinions in conflict with other courts of appeals that have found, pursuant to 

In re USAA, that various statutory “filing deadlines” are jurisdictional in suits against 

governmental entities.  See, e.g., Comptroller v. Landsfeld, 2011 Tex. App. LEXIS 7125 at 

*11 (Tex. App.—Fort Worth Aug. 31, 2011, pet. filed) (finding TCHRA’s 180-day charge-

filing deadline jurisdictional) accord Lamar Univ. v. Jordan, 2011 Tex. App. LEXIS 1127 at 

*14 (Tex. App.—Beaumont Feb. 17, 2011, no pet.); El Paso Indep. Sch. Dist. v. Alspini, 315 

S.W.3d 144, 149 (Tex. App.—El Paso 2010, no pet.) (applying In re USAA to find two-year 

suit-filing deadline in Labor Code § 21.256 jurisdictional); see also Little v. Tex. Bd. of Law 

Examiners (TBLE), 334 S.W.3d 860, 864 (Tex. App.—Austin 2011, no pet.) (applying In re 
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USAA to hold that 60-day suit-filing deadline for judicial review of TBLE decision is 

jurisdictional).  There is simply no material difference between the suit “filing deadlines” at 

issue in this suit and Garcia, which were deemed “not jurisdictional,” and the suit “filing 

deadlines” in Alspini and Little, which were deemed “jurisdictional,” that could reconcile the 

disparate application of In re USAA by the courts of appeals in these cases.   

Accordingly, this Court’s denial of TDLR’s Petition for Review will only serve to 

perpetuate confused application of In re USAA to suits against governmental entities.  This 

should not be tolerated, particularly given that a court of appeals’ erroneous holding that a 

suit-filing deadline is not jurisdictional will result in a governmental entity being improperly 

burdened with litigating a matter for which subject matter jurisdiction is simply lacking.  To 

provide needed clarity, then, this Court should grant this Motion for Rehearing and apply the 

above-referenced statement in In re USAA to hold that the TCHRA’s 60-day “filing deadline” 

is jurisdictional in suits against government employers, such that non-compliance with the 

deadline serves as a bar to suit against a governmental entity like TDLR.   

III.  The Motion should be granted because this Court should use this matter to 
reconcile two, conflicting principles at issue: the presumption that favors 
retention of sovereign immunity and the conflicting presumption against finding 
statutory requirements to be jurisdictional.  
 
TDLR’s Motion for Rehearing should be granted because this matter provides the 

Court an important opportunity to clarify whether the rule that sovereign immunity from suit 

is not waived absent express statutory language serves to trump the conflicting rule that 

counsels against finding statutory provisions jurisdictional.  Compare Wichita Falls State 
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Hosp. v. Taylor, 106 S.W.3d 692, 697 (Tex. 2003) (courts resolve statutory ambiguity by 

retaining immunity) with City of Desoto v. White, 288 S.W.3d 389, 394 (Tex. 2009) (courts 

presume statutory provisions are not jurisdictional).  The inherent conflict between these two 

principles has resulted in confusion in the lower courts as to when statutory provisions should 

be deemed “jurisdictional” in suits against governmental entities.  This Court should grant 

TDLR’s petition and resolve this perpetual conflict.  

It is easy to see how the two, foregoing principles can lead to contradictory outcomes 

in suits against government entities, depending on which rule is believed to control.  For 

example, resolving the jurisdictional dispute in this case to find that the TCHRA’s 60-day 

filing deadline is jurisdictional would be most in accordance with this Court’s long-standing 

rule that mandates ambiguities in the law must be resolved by construing statutes in a manner 

that retains a governmental entity’s immunity from suit.  See Taylor, 106 S.W.3d at 697; see 

also TEX. GOV’T CODE § 311.034 (codifying rule that waiver of immunity must be by express 

statutory language).  Stated another way, when ambiguous statutory provisions are presumed 

to be jurisdictional in suits against governmental entities, such that failure to strictly comply 

with the statutory provision leaves the government entity’s immunity from suit intact, this 

presumption favoring retention of sovereign immunity is best served.   

Conversely, however, this Court has also held—though, most often in cases involving 

private employers—that it will generally presume that the Legislature did not intend to make 

a statutory provision jurisdictional.  See In re USAA, 813 S.W.2d at 307.  As evidenced by 
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the lower court’s disposition of this case,3 when a statutory provision is held to be “not 

jurisdictional” in a suit against a governmental entity, the likelihood of the entity’s immunity 

from suit being overcome necessarily increases because there will simply be fewer 

procedural requirements for a plaintiff to satisfy in order to subject the government to suit.  

Accordingly, the two, foregoing principles lead to contradictory results when applied 

to suits involving government entities.  Compounding this problem, the law is entirely 

unclear as to which of these two conflicting principles should control in a suit, like this, that 

asks a court to construe whether a statutory provision is jurisdictional in a suit against a 

governmental entity.  To clear up this confusion—and to the extent the Court fails to resolve 

this issue in the pending Garcia matter—this Court should grant TDLR’s petition in order to 

make clear that the presumption against finding statutory provisions jurisdictional is not 

applicable to suits that construe filing requirements in statutes that effectuate a waiver of 

sovereign immunity.  This would include the 60-day suit-filing deadline in Labor Code 

§ 21.254, as that is a statute that serves to effectuate a waiver of immunity.  Indeed, in order 

to best maintain conformance with the principle that ambiguities must be resolved in favor of 

retaining sovereign immunity, this Court should use this case to make clear that filing 

requirements in statutory schemes that effectuate a waiver of sovereign immunity should be 

presumed jurisdictional, unless the statutory language expressly states otherwise.   

                                                 
3 Here, the lower court erroneously applied this presumption favoring jurisdiction to hold that the 60-day deadline was 
‘not jurisdictional,” thereby permitting it to hold that TDLR’s plea to the jurisdiction should have been denied and to 
remand the case for trial.  See 321 S.W.3d at 64. 
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In sum, because permitting the denial of TDLR’s petition to stand will only serve to 

perpetuate confused application of the foregoing principles, and thereby increase the 

likelihood that lower courts will improperly permit suits that should be found jurisdictionally 

barred to go forward against governmental entities, this Motion should be granted. 

CONCLUSION 
 

 For the foregoing reasons, Petitioner TDLR respectfully requests that the Court 

GRANT this Motion for Rehearing, restore its Petition for Review to the Court’s docket, and 

thereafter GRANT the Petition for Review. 

       



 
11 

Respectfully submitted, 

GREG ABBOTT 
Attorney General of Texas 

DANIEL T. HODGE 
First Assistant Attorney General 

BILL COBB 
Deputy Attorney General for Civil Litigation 

DAVID C. MATTAX 
Director of Defense Litigation 

ROBERT B. O’KEEFE 
Chief, General Litigation Division 

 
 
 

___/s/  Erika M. Kane______________ 
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