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No. 10-0411 
 

 
IN THE SUPREME COURT OF TEXAS 

 
BETTIE BELL, 

 
Petitioner 

 
v. 
 

ZURICH AMERICAN INSURANCE COMPANY, 
 

Respondent 
 

On Petition from the Fifth Court of Appeals of Dallas, 
Bettie Bell v. Zurich American Insurance Company, Cause No. 05-09-00284-CV   

 
Office of Injured Employee Counsel’s Amicus Curiae Brief in Support of  

Petitioner’s Motion for Rehearing 
 

 
 
TO THE HONORABLE SUPREME COURT OF TEXAS: 
 
 
 The Office of Injured Employee Counsel (OIEC) submits this brief pursuant to 

Rule 11 of the Texas Rules of Appellate Procedure as amicus curiae and would 

respectfully show the Court as follows: 

 

INTEREST OF AMICUS CURIAE 

 

 OIEC is the state agency charged with representing the interests of injured 

employees as a class as provided for in Texas Labor Code § 404.104(3).  OIEC has 

determined that the interests of injured employees as a class will be adversely affected if 



the Court of Appeals’ decision is not overturned.   Thus, OIEC respectfully requests the 

Court to grant the Petitioner’s Motion for Rehearing and the Petition for Review.   

Amicus is not aligned with any party to the underlying lawsuit.  Amicus is a state agency; 

and as such, no fees have been or will be paid for the preparation of this brief. 

 

STATEMENT OF FACTS 

 

 OIEC’s factual recitation will be limited to the facts that are most germane to our 

argument.  It is undisputed that Petitioner Bettie Bell sustained a compensable low back 

injury.  As a result of her injury the Petitioner underwent lumbar back surgery including a 

fusion with screws and instrumentation along with grafting and decompression on 

January 15, 2003.  CR 19, CR 39.  In an examination of August 13, 2003, Dr. Bernie 

McCaskill determined that the Petitioner reached maximum improvement on August 13, 

2003, with a 10% impairment rating.  CR 57.   Dr. Stuart Small was appointed as 

designated doctor and he certified that the Petitioner reached maximum medical 

improvement on February 2, 2004, with a 20% impairment rating.  CR 19.  The parties 

did not dispute the designated doctor’s maximum medical improvement date but in fact 

stipulated that the Petitioner attained maximum medical improvement on February 2, 

2004, as determined by the designated doctor.  CR 19.  Zurich American Insurance 

Company (Carrier) disputed the designated doctor’s 20% impairment rating.  CR 18.  A 

Hearing Officer at the Texas Department of Insurance, Division of Workers’ 

Compensation (Division) determined that the correct impairment rating was 20%.  CR 
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20.  The Carrier sought judicial review, and the District Court ruled that no valid 

impairment rating existed and that the designated doctor should be allowed to render an 

appropriate rating.  CR 163-4.  Petitioner appealed pro se, and the Carrier responded.  

The Fifth Court of Appeals ruled that the 10% impairment rating was the correct rating.   

 

SUMMARY OF ARGUMENT 

 

OIEC’s brief focuses on public policy considerations and on the adverse 

consequences to injured employees of changing the legal and procedural protections 

provided to injured employees under Texas workers’ compensation law.    OIEC submits 

that injured employees will be adversely affected by the decision of the Court of Appeals 

in two ways.  First, they will be deprived of their statutory right to have the Division 

consider whether to intervene in their cases.  This is particularly significant to 

unrepresented or under-represented injured employees.  Second, injured employees will 

be deprived of the right to have an impairment rating assessed only after they have 

reached maximum medical improvement.    

 

ARGUMENT 

 

The purpose of this brief is not to expand upon the arguments and authorities set 

forth in Petitioner’s Motion for Rehearing but rather to bring to this Court’s attention 

additional considerations and consequences that will result if it fails to grant the Petition 
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for Review.  OIEC’s brief focuses on public policy considerations and on the adverse 

consequences to injured employees of changing the legal and procedural protections 

provided to them under Texas workers’ compensation law.     

 

The judgment of the trial court is void because it was not submitted to the Division 

for a 30-day waiting period as required by Texas Labor Code § 410.258.  Failure to do 

this precluded the Division from being able to intervene in this case and point out the 

correct state of the law to the trial court and to the Court of Appeals.  The significance of 

that omission in the present case is demonstrated by the fact that the Court of Appeals has 

adopted an impairment rating that was assessed prior to maximum medical improvement, 

which contradicts Texas Labor Code § 408.123(a).   It is important that Texas Labor 

Code § 410.258 be enforced to allow the Division to perform its function of intervening 

in appropriate cases to ensure compliance with the statute and rules and to protect the 

rights of all participants in the workers’ compensation system.   

 

It is particularly critical to injured employees that Texas Labor Code § 410.258 be 

enforced and not undermined.  Even if an injured employee receives a favorable 

administrative decision before the Division, a carrier may seek judicial review.  While 

OIEC may assist injured employees before the Division, OIEC is prohibited from 

assisting individual injured employees in court.  This means that an injured employee 

who has won before the Division can be left without legal assistance in court due to the 

difficulties many injured employees face in hiring legal representation on judicial review.   
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Texas Labor Code § 408.221(c) provides for an insurance carrier to pay 

reasonable and necessary attorney’s fees for an injured employee where the insurance 

carrier seeks judicial review of a final Division decision and the injured employee 

prevails.  Unfortunately, that safeguard has not proven to provide sufficient incentive and 

injured employees frequently remain unable to obtain legal representation on judicial 

review.  In OIEC’s Legislative Report for the 82nd Legislative Session, OIEC intends to 

recommend that the Legislature amend the workers’ compensation statute to provide for 

the appointment of an attorney to an injured employee on judicial review when the 

injured employee prevailed at the Division.    In the interim, this Court’s insistence on 

strict compliance with Texas Labor Code § 410.258 will serve to protect the interests of 

injured employees.  If the Division intervenes in the case in support of their final 

decision, the injured employee also benefits from letting a favorable decision stand.  

Allowing such an intervention is the very reason Texas Labor Code § 410.258 exists.     

 

If this Court does not enforce Texas Labor Code § 410.258 in the present case, it 

undermines this provision in all cases, including those in which the injured employees 

have won before the Division but have been unable to obtain representation after the 

carrier has sought judicial review.  To prevent this from happening this Court should 

grant the Petition for Review and find that the judgment of the trial court was void 

because Texas Labor Code § 410.258 was not followed.  This Court should also rule that 
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because the judgment of the trial court is void, the jurisdiction of the Court of Appeals 

and this Court has not been properly invoked.   

 

Alternatively, if this Court grants the Motion for Rehearing and addresses the case 

on the merits, it is critical to remember that Texas workers’ compensation law clearly 

requires that an injured employee’s impairment rating be assessed at the time of 

maximum medical improvement.  The Labor Code states that an impairment rating will 

be assessed after an employee has been certified as reaching maximum medical 

improvement.  Tex. Lab. Code § 408.123(a).  That requirement is also contained in 

Divison Rule 28 Tex. Lab. Code § 130.1(b)(2).  In addition, the Division’s Appeals Panel 

has stated that this is the law, DWC Appeal No. 052271, decided December 12, 2005, 

2005 WL 3626216, and this Honorable Court has also so held.  Texas Workers’ 

Compensation Com’n v. Garcia, 893 S.W.2d 504, 513 (Tex. 1995). 

 

Adopting an impairment rating that was assessed before the injured employee 

reached maximum medical improvement not only deprives the injured employee in the 

present case of her right to not have her impairment rating prematurely assessed but also 

would undermine the rights of all injured employees to have their impairment ratings 

assessed only after they reach maximum medical improvement.  To prevent this, the 

Court should grant the Petition for Review and reverse the Court of Appeals decision that 

the Petitioner’s impairment rating is 10%. 
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OIEC understands that the Carrier argued that the 20% impairment rating of the 

designated doctor could not be adopted because this rating was based upon Division’s 

Advisory which has been declared invalid as ad hoc rulemaking.  The Court of Appeals 

believed that it therefore had no option other than adopting the 10% impairment rating of 

the treating doctor.  It is important to note that as the non-prevailing party at the 

administrative level, the insurance carrier had the burden of proof on judicial review.  

The insurance carrier knew that it had stipulated to the designated doctor’s maximum 

medical improvement date and nevertheless it challenged the 20% impairment rating 

without offering a valid rating for the court to adopt.  This omission is puzzling in light of 

Texas Labor Code § 408.0041(f) which provides “If an insurance carrier is not satisfied 

with the opinion rendered by a designated doctor under this section, the insurance carrier 

may request the commissioner to order an employee to attend an examination by a doctor 

selected by the insurance carrier.”   

 

As the Court of Appeals decision stands, one undeniably invalid rating, the 10% 

impairment rating certified prior to the date of maximum medical improvement, has been 

substituted for a rating that is invalid to the extent that it was adopted pursuant to the 

Division Advisories.  However, a close examination of the designated doctor’s report 

shows that his impairment rating was not only based upon the Division Advisories but 

was also based upon the Guides to the Evaluation of Permanent Impairment, fourth 

edition (1st, 2nd, 3rd, or 4th printing, including corrections and changes as issued by the 

American Medical Association prior to May 16, 2000).  In his report, the designated 
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doctor specifically states at CR 84 “Range of motion testing was performed to confirm 

her correct placement in DRE category IV, which was then used to compute the whole 

person impairment rating.”  The AMA Guides approve this method of computing the 

impairment, stating as follows on page 3/99: 

 

If the physician cannot decide into which DRE category the patient 
belongs, the physician may refer to and use the Range of Motion Model, 
which is described in Section 3.3j (p. 113).  Using the procedures of that 
model, the physician combines an impairment percent based on the 
patient’s diagnosis with a percent based on the patient’s spine motion 
impairment and a percent based on neurologic impairment, if it is present.  
The physician uses the estimate determined with the Range of Motion 
Model to decide placement within one of the DRE categories.  The proper 
DRE category is the one having the impairment percent that is closest to the 
impairment percent determined with the Range of Motion Model. 

 

Thus, should this Honorable Court reach the issue of impairment rating, it should adopt 

the designated doctor’s 20% impairment rating that was computed in accordance with the 

AMA Guides and which is the only impairment rating assessed at the time of maximum 

medical improvement as required by Texas Labor Code § 408.123. 
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PRAYER 

 For the reasons explained herein, OIEC respectfully requests the Court to grant the 

Petition for Review.   

 

Respectfully submitted, 

Norman W. Darwin 
State Bar No. 05402000 
Public Counsel 
/s/ 
_________________________ 
Elaine M. Chaney 
State Bar No. 00786767 
Director of Legal Services 

       /s/ 
       __________________________ 
       Gary L. Kilgore 
       State Bar No. 11398800 
       Associate Director of Legal Services 
 

Office of Injured Employee Counsel 
7551 Metro Center Drive, Suite 100 
Austin, Texas 78744 
TEL: (512) 804-4185 
FAX: (512) 804-4181 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that a true and correct copy of the foregoing Office of Injured 
Employee Counsel’s Amicus Curiae Brief in Support of Petition for Review has been sent 
by U.S. certified mail, return receipt requested, on this 2nd day of November, 2010, to 
the following: 
 
Mr. Robert D. Stokes 
Flahive, Ogden & Latson, P.C. 
P.O. Drawer 13367 
Austin, TX 78711-3367 
Attorney for Zurich American Insurance Company 
 
Mr. Bradley Dean McClellan 
Law Offices of Richard Pena, P.C. 
2028 East Ben White, Suite 220 
Austin, TX 78741 
Attorney for Bettie Bell, Petitioner 
 
 
             
       /s/ 
       ______________________ 
       Elaine M. Chaney 
 
       ______________________ 
       Date 
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CERTIFICATE OF COMPLIANCE 
 

 At the request of the Court, I certify that this submitted computer disc/CD (or 
email attachment) complies with the following requests of the Court: 
 

1. This filing is labeled with or accompanied by the following information: 

a. Case Name: Betty Bell v. Zurich American Insurance Company 

b. The Docket Number: 10-0411 

c. The Type of Brief: Amicus Curiae Brief of the Office of Injured 

Employee Counsel in Support of Petitioner’s Motion for 

Rehearing 

d. The word processing software and version used to prepare the filing: 

Microsoft Word 2007 

 
2. This disc/CD (or email attachment) contains only an electronic copy of the 

submitted filing and does not contain any document or portion thereof that 
is not included in this filing. 

 
3. The electronic filing is free of viruses or any other files that would be 

disruptive to the Court’s computer system.   The following software, if any, 
was used to ensure the filing is virus-free: McAfee 8.7i (8.7.0.570) 

 
4. I understand that a copy of this filing will be posted on the Court’s website 

and becomes part of the Court’s record. 
 

 
 
/s/     
________________________________           ___________________                    
  
Elaine M. Chaney      Date  

 
 
 


