
No. 10-0411 
 

IN THE SUPREME COURT OF TEXAS 
 

 

BETTIE BELL, Petitioner 
V. 

 

ZURICH AMERICAN INSURANCE COMPANY,  Respondent 
 

  

PETITIONER BETTIE BELL’S MOTION FOR REHEARING 
 

TO THE HONORABLE JUSTICES OF THE TEXAS SUPREME COURT:  Petitioner, 

Bettie Bell, respectfully asks this Honorable Court to grant her Motion for Rehearing and 

her Petition for Review in light of the Samudio decision pending before this Court. The 

5th Court should not be allowed to render a legally invalid judgment against Mrs. Bell 

when such judgment is legally invalid and also in direct conflict with the Samudio 

decision, which expressly declines to apply the Lumbermens decision, as applied by the 

5th Court in conflict with Mrs. Bell’s challenge. See Case No. 10-0554 before this Court; 

American Zurich Ins. Co. v. Samudio, No. 01-08-00233-CV (Tex. App.—Austin 

Hous.[1st.], pet. filed).    In fact the Samudio petitioner cites to the opinion below as being 

in conflict with Samudio. 1  Further, the Legislature mandated that: “A judgment that 

resolves an issue of impairment may not be entered before the date the claimant reaches 

maximum medical improvement.”2  The 5th Court rendered an impairment indisputably 

based upon a date before the claimant reached MMI.  This Court should squarely address 

                                                 
1 See Samudio Petition for Review. 
2 TEX. LAB. CODE §410.257(c). 
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Samudio, Severiano DeLeon,3 together with this matter because all involve one major 

point of conflict when impairment ratings are valid or not.   

The 10% impairment rating rendered by the court of appeals in this matter is 

legally invalid, which would be an important factor in upholding the need of judgments 

to be sent to the Texas Department of Insurance-Division of Workers’ Compensation, 

DWC, for legal error check as mandated by the Legislature.   Without sending judgments 

to the DWC for the 30 day legal review for compliance with the WC Act, any such 

judgment must be held void to protect the rights of all involved and prevent the rejection 

of a legally valid 20% rating and prevent the adoption of a legally invalid pre-MMI rating 

as here occurred.    

The 5th Court improperly rendered judgment of a 10% impairment rating based 

upon a legally invalid impairment rating assigned over five months before the stipulated 

and undisputed date of maximum medical improvement.   There is no question the 10% is 

legally invalid as based on an examination occurring months before Mrs. Bell’s condition 

was medically stabilized.  This Court is the first and only legal review of an improperly 

rendered judgment by the 5th Court of Appeals.  If the 5th Court merely upheld the trial 

court, at least Mrs. Bell could still fight for a valid impairment rating of 20%.  

The 1st Court in Samudio refused to apply the Lumbermens decision against the 

worker, yet Mrs. Bell is being directly affected by the Lumbermens declaratory judgment 

                                                 
3 See Severiano DeLeon v. Royal Indemnity Company, Case No. 10-0319 (motion for 
rehearing filed);  DeLeon v. Royal Indem. Co., No. 03-08-532-CV (Tex. App. – Austin 
2010)(mem. op.).  
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action to which not a single worker was a party or participant in the appeal.4  This is the 

exactly prohibition this Court acknowledges of  applying an erroneous UDJA action 

against non-parties.5       

The 1st Court in Samudio correctly explained the need for following the rules in 

assigning any rating and refused to follow Lumbermens:6 

The requirements for assigning an impairment rating include performing a 
complete medical examination of the employee for the explicit purpose of 
determining MMI, 28 Tex. Admin. Code § 130.1(b)(4)(B) (West 2009); certifying 
the employee has reached MMI, 28 Tex. Admin. Code § 130.1(b)(2) (West 
2009); identifying, documenting, and analyzing objective clinical or laboratory 
findings of permanent impairment for the current compensable injury, 28 Tex. 
Admin. Code § 130.1(c)(3) (West 2009); comparing the results of the analysis 
with the impairment criteria and providing the following: a description and 
explanation of specific clinical findings related to each impairment, including zero 
percent impairment ratings, a description of how the findings relate to and 
compare with the criteria described in the AMA Guides, and explaining any 
inability to obtain the required measurements, 28 Tex. Admin. Code § 
130.1(c)(3)(D) (West 2009). The doctor assigning the impairment rating shall 
assign one whole body impairment rating for the current compensable injury. 28 
Tex. Admin. Code § 130.1(c)(3)(E) (West 2009). . . 
In addition, in order to certify MMI and assign an impairment rating for the 
current compensable injury, the certifying doctor is required to complete, sign, and 
submit the report of medical evaluation and a narrative report to the Division and 
the parties involved within a certain time frame. Id. § 130.1(d). The narrative 
report must include the date of the certifying examination; the date of MMI; 
findings of the certifying examination, including both normal and abnormal 
findings and an explanation of the analysis performed to find whether MMI was 
reached; a narrative history of the medical condition that outlines the course of 
the injury and correlates the injury to the medical treatment; the current clinical 
status; diagnosis and clinical findings of permanent impairment as stated above; 
and the edition of the AMA Guides used in assigning the impairment rating. Id. 

 
Just like the doctor in Samudio,  Dr. Small properly assigned the 20% rating after MMI. 
                                                 
4 Texas Dep. of Ins., Div. of Workers’ Compensation v. Lumbermens Mut. Cas. Co., 212 
S.W.3d 870 (Tex App.—Austin 2006, pet. denied).   
5 TEX. CIV. P. & REM. CODE §37.006; Brooks v. Northglen Ass'n, 141 S.W.3d 158, 163 
(Tex. 2004) 
6 Samudio, supra. (Emphasis added.) 
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The 5th Court in its opinion erroneously invalidating the 20% impairment rating 

then adopted a 10% rating which was not even viable before the DWC much less on 

judicial review, and the 5th Court erred in explaining:7 

The trial court was bound by the ratings that were presented for its consideration 
and was required to adopt the specific rating of one of the physicians in the case. 
As a result of the invalidity of Division Advisories 2003-10, Dr. Small's 20 
percent impairment rating is invalid, leaving Dr. McCaskill's 10 percent 
impairment rating as the only viable and valid impairment rating the trial 
court could adopt. See TEX. LAB. CODE ANN. § 410.306(c). 
 

Mrs. Bell cannot emphasize enough that Dr. McCaskill’s 10% was assigned based on a 

rejected and premature date of maximum medical improvement of 8/13/2003  with a 

10% impairment rating.8  Both parties stipulated to the MMI date of February 2, 2004, 

well after the 10% impairment rating based upon an erroneous and rejected earlier date of 

MMI of August 13, 2003.   MMI must be reached before a valid impairment rating can be 

assigned under the law.  With only a valid rating of 20%, or if this Court wants to uphold 

the invalidity of the 20%, this Court cannot allow the 10% invalid rating to stand because 

such is error and would greatly reduce Mrs. Bell’s entitlement to minimal yet important 

supplemental income benefits.  A worker must have at least a 15% impairment rating and 

meet other requirements for supplemental income benefits for the more severely injured 

workers who are unable to return to work.9     

 

                                                 
7 See Bettie Bell opinion below from 10/20/2009 
8 CR 18 & CR 57.   
9 TEX. LAB. CODE § 408.147 
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Below, from the record, shows the invalid MMI date of “8/13/03” and 10%  made by Dr. 

McCaskill on “8/13/03” almost 6 months before the stipulated MMI date of “2/2/2004”:10 

 

                                                 
10 1 CR  57 
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The stipulation, stipulation G at the administrative hearing, was that:  

The Claimant attained maximum medical improvement on February 2,2004, as 
determined by the designated doctor. 
 

The designated doctor’s exam and certification on February 2, 2004 with the agreement 

as to the MMI date made legally invalid any ratings based upon exams given before the 

February 2, 2004 date—such as Dr. McCaskill’s now invalid rating.   

Further, the clear conflict between our Courts of Appeals on the (1) the question 

of void judgments circumventing required notice to the DWC (as briefed in Bettie Bell’s 

Petition for Review); and (2) whether a Court of Appeals can render a legally invalid 

impairment rating based upon a certification made almost six months before Mrs. Bettie 

Bell was agreed to have reached maximum medical improvement, MMI cannot and (3) in 

light of the Samudio decision which would have upheld the 20% rating approved by the 

DWC and rejected herein by the trial court.  Both the Samudio decision determining a 

proper rating should be adopted and the Legislature’s express requirements show the law 

supports Mrs. Bell’s position.   The issue of the Lumbermens 11  declaratory matter, 

which the 1st Court in  Samudio properly rejected the application of, in which no injured 

workers were represented, being erroneously applied to Mrs. Bettie Bell, clearly a non-

party to the UDJA, directly conflicts with this Court’s prohibition of UDJA 

determinations to have any affect upon the rights of non-parties. 12     

 
                                                 
11 Texas Dep. of Ins., Div. of Workers’ Compensation v. Lumbermens Mut. Cas. Co., 212 
S.W.3d 870 (Tex App.—Austin 2006, pet. denied).    
12 TEX. CIV. P. & REM. CODE § 37.006.  See Brooks v. Northglen Ass'n, 141 S.W.3d 158, 
163 (Tex. 2004) (This Court noted that no fault and no prejudice lies with non-parties 
to the UDJA).  
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This Court should address Mrs. Bell’s concerns properly raised concerning void 

judgments, erroneously adopted impairment rating, and improper use of a UDJA action in 

light of the Samudio decision supporting Mrs. Bell’s position as to the validity of the 20% 

rating.     

As briefed in the Petition for Review and incorporated herein by reference, the 

trial court’s judgment in this matter is void for not having been sent to the DWC.   The 5th 

Court of Appeals in this matter determined the judgment was not “void” as a matter of 

law even though no indication is even implicit in the record that the judgment was sent to 

the DWC, as required for the Carrier, as the party initiating the court case under 

§410.258, for the 30 days to allow the DWC to determine if the proposed judgment was 

in compliance with all provisions of the WC Act. 13  By failing to send the judgment to 

the DWC, the DWC was prevented from asserting its statutory mandate of ensuring 

compliance with the law.  Further, the DWC would never have allowed a pre-MMI 10% 

impairment rating to be adopted as rendered by the Court of Appeals because all 

impairment ratings must be certified after MMI has been reached.  The face of the 

judgment here does not so demonstrate nor does the record show any compliance with 

submitting the judgment to the DWC for the 30 day legal check.    

 This 5th Court of Appeals erroneously rendered and did not address whether the 

10% impairment rating is legally invalid because the impairment was assigned months 

before the undisputed and stipulated date of maximum medical improvement.  The WC 

Act is clear that an impairment rating may only be assigned after MMI is reached.  To 

                                                 
13 TEX. LAB. CODE §410.258(a)-(f). 
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render the 10% the 5th COA relied on the Zurich’s brief to raising the legally invalid 

10%, which was not raised as a cross-appeal point.  

This Court should follow the Samudio decision and uphold the valid 20% rating of 
Mrs. Bell and reject the invalid 10%.  
 
The Court of Appeal’s decision erred in rendering a 10% impairment rating, IR, based 

upon an exam over five months prior to Mrs. Bell having reached maximum medical 

improvement, MMI.  The parties stipulated at the administrative contested case hearing 

that, “The Claimant [Mrs. Bell] attained maximum medical improvement on 

February 2, 2004, as determined by the designated doctor [Dr. Small].”  CR 19. 

Stipulations entered from a contested case hearing are final and binding.  TEX. LAB. 

CODE  §410.166.   The only dispute concerned the impairment rating.14     The hearing 

officer’s decision ordered impairment income benefits paid based on the 20% rating 

beginning February 3, 2004, which impairment income benefits are required to be paid 

from the day after MMI.15   No evidence showed a dispute over the stipulated and 

binding date of MMI.   In fact, Plaintiff Zurich (Respondent) First Amended Petition only 

challenged the 20% impairment rating.16  The 10% impairment rating is legally invalid 

being based upon a pre-MMI exam of 8/13/2003 over five months before the stipulated 

MMI date of February 2, 2004. The impairment must be from an examination done after 

MMI has been reached and be based upon the doctor’s evaluation of the injured worker’s 

condition after MMI.17   The stipulated date of MMI, a stabilized medical state, reached 

                                                 
14 CR 18. 
15 CR 20, and see TEX. LAB. CODE §408.121.   
16 CR 10-13.   
17 TEX. LAB. CODE §408.123(a).    28 TEX. ADMIN. CODE §130.1(b)(2). 
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by Mrs. Bell was February 2, 2004, as determined by the designated doctor, Dr. Small. 

Under the Texas Workers’ Compensation Act, stipulations are final and binding when 

made at the contested case hearing.18    DWC Rule 130.1(b)(2) states that “MMI must be 

certified before an impairment rating is assigned.”19 Any impairment rating based upon a 

pre-MMI examination is invalid.20    The 10% impairment is invalid based upon a pre-

MMI exam and the 20% is valid, and this Court should so determine.  The 5th Court did 

not accept the validity of Dr. Small’s 20% rating for Mrs. Bell, and this conflicts with the 

1st Court’s decision in Samudio, which if Samudio were followed then only the DWC 

adopted 20% rating would be valid. 

  Any impairment based on pre-MMI examination and conditions is invalid on its 

face.21   Zurich fails to respond as to how the 10% is legally valid but instead argues that 

such was waived by Mrs. Bell.  How can a rating not valid before the DWC, and rejected 

by the trial court, and in legal conflict with the WC Act, be at all waived as to its legal 

validity.   The 5th Court of Appeals was bamboozled into adopting the invalid 10% at the 

request of the Carrier, such bamboozling, and legal error, should not be allowed to stand.    

Under the Texas Workers’ Compensation Act, the statutory definition of 

“impairment” is only after MMI is reached:  

                                                 
18 TEX. LAB. CODE  §410.166. 
19 28 TEX. ADMIN. CODE § 130.1(b)(2); see also DWC Appeal No. 052271, decided 
December 12, 2005, 2005 WL 3626216; DWC Appeal No. No. 010393, decided March 
29, 2001.   
20 Id.; and see   Tex. Builders Ins. Co. v. Molder, __S.W.3d__, 2009 Tex. App. LEXIS 
8398 (Tex. App. El Paso Oct. 30, 2009, no pet. h.). 
21 Ausaf v. Highlands Ins. Co., 2 S.W.3d 363, 367 (Tex. App.--Houston [1st Dist.] 1999, 
pet. denied) 
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(23)  “Impairment” means any anatomic or functional abnormality or loss existing 
after maximum medical improvement that results from a compensable injury and 
is reasonably presumed to be permanent..22 
 

After her injury, Mrs. Bell underwent a spinal fusion with screws and plates put in her 

back.  This fusion “altered spinal range of motion” according to Dr. Small and confirmed 

the 20% impairment rating.23  This would prohibit this Court from doing anything but 

upholding the 20% impairment rating as the only legally valid rating under the Samudio 

court’s reasoning. As in noted Samudio, the Act requires the trial court or jury to adopt 

one of the valid impairment ratings assigned by the doctors in the case.24 The only valid 

impairment rating is the 20% by Dr. Small who took into account the fusion surgery and 

the permanent conditions existing in Mrs. Bell reached the date of MMI.   This Court 

should follow the 1st Court in Samudio and not the 5th Court’s erroneous interpretation 

and application of the WC Act, DWC Rules. 

Prayer 

For these reasons herein Mrs. Bettie Bell asks this Court to grant her Motion for 

Rehearing and grant her Petition for Review.  If this Court so desires, Mrs. Bell would 

welcome briefing on the merits and oral argument. Mrs. Bell asks this Court to reverse 

the decisions of the 5th Court of Appeals and to render judgment and issue a decision 

determining that the District Court’s judgment is void and that this Court lacks 

jurisdiction at this time.  Further, if the Court reaches the question, this Court should 

                                                 
22 TEX. LAB. CODE §401.011(23). 
23 CR 86.   
24 TEX. LAB. CODE §410.306(c); Pacific Employers Ins. Co. v. Brown, 86 S.W.3d 353, 
360, 362 (Tex. App.--Texarkana  2002, no pet.) ;  Financial Ins. Co. v. Ragsdale, 166 
S.W.3d 922, 928 (Tex. App.--El Paso 2005, no pet.). 
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determine that the 10% impairment rating is legally invalid based upon a pre-MMI 

examination.  Finally, this Court should determine the Lumbermens case does not apply 

and that the 20% impairment rating was properly assigned, and this Court could render 

judgment under the Samudio decision pending before this Court that the 20% should be 

adopted.   

Respectfully submitted, 

 
BRADLEY DEAN McCLELLAN 
Of Counsel, Law Offices of Richard Pena, P.C. 
State Bar No. 13395980 
1701 Directors Blvd. Suite 110 
Austin, Texas 78744 
Fax 512.327.8354 
Telephone 512.327.6884  
Attorney for Bettie Bell, Petitioner 

 
CERTIFICATE OF SERVICE 

 I certify that a copy of the foregoing Bettie Bell’s Motion for Rehearing on 
Respondent through counsel of record, Robert Stokes, by the method indicated below on 
October 18, 2010: 
 
Robert D. Stokes 
Flahive, Ogden & Latson, P.C. 
P.O.  Drawer 13367 
504 Lavaca Suite 1000 
Austin, Texas 78711-3367 
(512) 867-1705 facsimile 
 

Via (512) 867-1705  facsimile 

 

 
Bradley Dean McClellan 
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