
 
 

STATE OF NORTH CAROLINA  
WAKE COUNTY 

 
BEFORE THE STATE BOARD OF ELECTIONS 

 

IN RE PROTEST OF WEEKLEY 
  
 

) 
) 
) 
 
 

 
ORDER 

 

THIS MATTER CAME BEFORE THE STATE BOARD OF ELECTIONS (“State Board”) upon 
the appeal of candidate Daniel Weekly (“Protestor”) from an order of the Gaston County Board of 
Elections (“Gaston Board”) dismissing his elections protest regarding the election for mayor of the 
City of High Shoals (“Contest”), the apparent winner of which was candidate P.J. Rathbone.   
 
The State Board heard the appeal on December 20, 2019, in Raleigh.  The State Board heard 
argument and testimony from Protestor and Mr. Rathbone.  Having considered the arguments and 
testimony, written submissions from the parties, along with the record and relevant statutes, the 
State Board by a vote of four in the affirmative, hereby finds, concludes, and orders as follows: 
 

FINDINGS OF FACT 
 

1. Protestor and Mr. Rathbone were candidates for the Contest in the November 5, 2019 
municipal election, the apparent outcome of which is as follows: 
 

P.J. Rathbone  64  45.71% 
Dan Weekley  63  45.00% 
Kathy Rhyne  13  9.29% 

 
2. Protestor timely filed an election protest with the Gaston Board on November 18, 2018, 

regarding the Contest based on “illegal voter fraud,” malfunction of the voting machine, 
and electioneering inside the buffer zone; and 
 

3. The Gaston Board considered the matter on November 21, 2019, and issued its written 
dismissal on December 2, 2019; 
 

4. The Gaston Board found in its order that the only evidence presented of ineligible voters 
participating was based on suspicion and hearsay; that no evidence of improper 
electioneering by Mr. Rathbone was presented; and that the tabulator being moved to find 
a stable power supply and opened to clear a ballot jam did not affect the vote count.  The 
State Board agrees;  
 

5. The Gaston Board issued a certificate of election to Mr. Rathbone on or about November 
22, 2019, but he was not sworn in; 

 



 
 

6. Protestor filed a notice of appeal with the Gaston Board on December 4, 2019, and appealed 
to the State Board on December 5, 2019;  
 

7. The whole record of the proceedings shows, by substantial evidence, that Mr. Rathbone 
was in fact the winner and that the defects raised by Protestor did not change the outcome 
of the election; 

CONCLUSIONS OF LAW 

1. The State Board has jurisdiction over this protest pursuant to G.S. § 163-182.11(b)(3) and 
G.S. § 163-182.12; 
 

2. The Gaston Board improperly combined the preliminary consideration and hearing of the 
protest; however, any procedural errors by the Gaston Board were non-prejudicial in light 
of the State Board’s plenary authority to hear matters constituting election protests under 
G.S. § 163-182.12; 
 

3. The protestor did not timely file the notice of appeal with the Gaston Board.  G.S. § 163-
182.11(a) requires that the protestor file notice of appeal with the county board of elections 
within 24 hours of the county board filing the written decision at its office.  The Gaston 
Board filed its order on December 2, 2019, and Protestor filed his notice of appeal on 
December 4, 2019, more than 24 hours after the order was filed in the Gaston Board’s 
office.  This procedural defect was not raised by Mr. Rathbone at the hearing and does not 
deprive the State Board of jurisdiction in light of its plenary authority to hear matters 
constituting election protests under G.S. § 163-182.12; 
 

4. The Gaston Board improperly issued the certificate of election to Mr. Rathbone.  Pursuant 
to G.S. § 163-182.15(a)(1), a certificate of election may not be issued while an election 
protest is pending.  However, the State Board is not deprived of jurisdiction over this appeal 
because the Gaston Board’s issuance of the certificate of election was ultra vires.  See 
Hines v. State Board, 17 CVS 15437 (Jan. 2, 2018) (holding that, when canvass had been 
completed and no election protest had been filed, the county board was required to issue 
the certificate of election, which could not later be revoked).  To hold otherwise would be 
to allow an inadvertent error, inconsistent with statutory mandates, to deprive the State 
Board of its general supervisory authority of elections in the State.  See G.S. § 163-22(a); 
Ponder v. Joslin, 262 N.C. 496, 500 (1964) (“Nor will the courts undertake to control the 
State Board in the exercise of its duty of general supervision so long as such supervision 
conforms to the rudiments of fair play and the statutes on the subject”) (internal quotations 
and citations omitted); 
 

5. There is no substantial evidence to believe a violation of election law or other irregularity 
or misconduct occurred that affected the outcome of the election or was sufficiently serious 
to cast doubt on the apparent results of the election. 

 
 
 
 



 
 

IT IS THEREFORE ORDERED that: 
 
The election protest appeal is DISMISSED.   

  
This the 30th day of December, 2019. 
 
 

             _________________________________ 
Damon Circosta, Chair 
STATE BOARD OF ELECTIONS 


