STATE OF NORTH CAROLINA
WAKE COUNTY
BEFORE THE STATE BOARD OF ELECTIONS
IN RE: CONSOLIDATED PROTESTS OF
ELECTION BROUGHT BY MARILYN
MARKS

)
)
)
)

ORDER

THIS MATTER CAME BEFORE THE STATE BOARD OF ELECTIONS (State Board) during a public
meeting held December 15, 2016, upon the appeal of Marilyn Marks (Protestor) from Mecklenburg County
Board of Elections’ (Mecklenburg Board) dismissal protests of election filed November 18 and 20. The
State Board on December 13 asserted jurisdiction over all protests brought by Protestor pursuant to its
authority under G.S. § 163-182.12. The State Board conducted a hearing to determine whether there was
substantial evidence that a violation of election law or other irregularities or misconduct occurred and that
was sufficiently serious to cast doubt on the apparent result of the election.
The State Board heard sworn testimony from the Protestor, Professor Duncan Buell of the University of
South Carolina Computer Science and Engineering Department; Director of Elections Michael Dickerson
of the Mecklenburg Board; and from Business Systems Analyst Brian Neesby of the State Board. After
hearing from the parties and witnesses, and having considered the record in this matter, the State Board
hereby finds, concludes, and orders the following:
FINDINGS OF FACT
1. In Mecklenburg County, voters cast ballots during the early voting period and on Election Day
using certain Touch Screen Voting Devices (DREs), which are manufactured to print a paper
Real-Time Audit Log (RTAL) tape recording and displaying individual voter selections. DREs
also produce EL155 vote image logs (image logs), containing individual ballot choices made by a
voter; and
2. Image logs are uploaded from the DRE to the Unity Voting System software (Unity) through
compatible digital media storage devices. Elections results across North Carolina are aggregated
in Unity; and
3. Following the general election in 2016, the Mecklenburg Board conducted a sample hand-to-eye
audit count of ballots cast in two voting sites selected by the State Board: Marion Diehl Recreation
Center and Precinct 29. Elections officials in Mecklenburg County used image logs, rather than
the RTAL tapes, in conducting the audit; and
4. Elections officials in Mecklenburg County compared election results in Unity with the printed
image logs and determined that the results in all cases were identical. Elections officials compared
these results with vote totals displayed at the end of each RTAL tape, and the results were identical
to the image logs and the results in Unity; and

5. No testimony or evidence was introduced to indicate that the image logs did not accurately reflect
the selections of the voter. No testimony or evidence was introduced to indicate that the DRE
machines had been hacked or otherwise tampered with.
6. The State Board canvassed general election of 2016 in a public meeting on December 9, excluding
contests for State Auditor and State House District 8 due to pending recounts.
CONCLUSIONS OF LAW
1. The State Board exercises administrative and quasi-judicial authority in its supervision of elections
across North Carolina. G.S. § 163-22; and
2. County boards of election conduct sample hand-to eye counts of ballots in a sample of precincts,
mailed absentee ballots, one-stop early voting sites, or combination thereof, and the State Board’s
oversight thereof is administrative in nature. The ballots may be counted using paper ballots or
paper records of a statewide ballot item. G.S. § 163-182.1(b)(1); and
3. The State Board may act to resolve protests where there is substantial evidence that an election law
violation, irregularity, or other misconduct that casts doubt on the apparent outcome of an election
contest. See, e.g., Article 15A of Chapter 163 of the General Statutes; and
4. This protest raises concerns about the manner in which a sample audit count was conducted under
G.S. § 163-182.1(b)(1) but fails to allege facts that, if true, would constitute a violation of election
law, irregularity, or other misconduct sufficient to cast doubt on the outcome of an election; and
5. The State Board need not determine whether the use of printed EL155 vote image logs constitutes
a “paper record[] of statewide ballot items” under G.S. § 163-182.1(b)(1).

It is, therefore, ORDERED:
1. The consolidated protests are DISMISSED.

This the twentieth day of December, 2016.

_______________________________
A. Grant Whitney, Jr., Chair
State Board of Elections

CERTIFICATE OF SERVICE
I certify that on this day I served the foregoing Order by sending the same by Federal
Express overnight delivery to the following:
Marilyn Marks
7035 Marching Duck Drive
Unit E504
Charlotte, N.C. 28210
This the 20th day of December, 2016.
_______________________
Joshua Leo Lloyd Lawson
General Counsel, N.C.S.B.E.

ROBERT MCGUIRE LAW FIRM
2703 Jahn Ave. NW, Ste. C-7
Gig Harbor, Washington 98335
www.lawram.com

December 7, 2016
Via Email
A. Grant Whitney, Jr., Chairman
Rhonda K. Amoroso, Secretary
James Baker, Member
Maja Kricker, Member
Joshua D. Malcolm, Member
North Carolina State Board of Elections
441 North Harrington St,
Raleigh, North Carolina 27603
elections.sboe@ncsbe.gov
LegalTeam@ncsbe.gov
Re:

In re Protests of Election by Marilyn Marks

Dear Members of the North Carolina State Board of Elections:
I write on behalf of Ms. Marilyn Marks to further express her concerns about the canvassing
process proceeding prior to the consideration of her protests and appeal. I represent Ms. Marks in
the limited capacity of communicating her concerns in this letter. I have represented Ms. Marks
in numerous public policy election litigation matters since 2009, but my present immediate
schedule prevents me from representing her at the upcoming Board meeting. She will represent
herself on all matters at the meeting, including the matters of concerns I am communicating on
her behalf in this letter.
Ms. Marks has expressed many of these concerns in her email exchange with Mr. Lawson.
(Exhibit 1). I urge you to consider her communications in your deliberations in the procedures
for canvass, certification, and consideration of protests and appeals.
It is Ms. Marks’s understanding from her review of the agenda for the December 9 meeting that
after the election is canvassed, this Board will consider a temporary rule to address outstanding
protests. She has not been provided with a copy of the proposed rule.
1.
N.C.G.S. §163-22(a) expressly prohibits the adoption of any rules that conflict with the
statutes. The statues are clear and unambiguous on the procedural process for protests and
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appeals. Temporary rules cannot be adopted to alter the fundamental structure of protest and
appeal procedures and the order in which protests are processed in the conduct of the election.
Ms. Marks is concerned that any rule that postpones a timely filed protest and appeal until after
final canvass is in direct violation of the statute.
2.
Retroactive rule-making raises serious legal questions of fairness and due process. Ms.
Marks is concerned that new rules that result in a post-canvass consideration of her appeal will
deprive her of rights she enjoys under the protest statutes to challenge the manner in which the
election tabulation takes place, how the election process is verified, and procedures which may
impact the outcome of the election itself.
3.
Ms. Marks is concerned that other protests and appeals filed after her November 18 and
November 20 protests have apparently been heard by this Board on a timely basis, even as she
has herself been unable to obtain any feedback or information with respect to her own
filings. Hearings have been granted to others who are similarly situated even as Ms. Marks’s
protests and appeals have been ignored.
4.
Ms. Marks is concerned that the Board Meeting Agenda for December 9 suggests that
this Board has predetermined her appeal and protests in private, outside of a public meeting.
Initiating a recount and canvass prior to considering her protests and appeal concerning the
counting, tabulation, and verification method appears to indicate that this Board has already
effectively dismissed her protests and concerns. Scheduling the final canvass prior to
considering Ms. Marks’s protests and adopting a retroactive “temporary rule” regarding protests
both seem to circumvent the statutory protest and appeals procedures and further suggest that this
Board has predetermined the outcome of Ms. Marks’s appeal. Ms. Marks believes that this
decision process may be in violation of the Open Meetings Law, N.C.G.S. §§ 143-318.9 to 318.18 (1991).
5.
Ms. Marks is concerned that recount procedures sent to county election officials in this
Board’s Numbered Memo 28-16 (Dec. 2, 2016) may result in damage to original electronic
records that may not have been properly tested. Ms. Marks is concerned that recount procedures
that move, edit, or delete original electronic records may impair the effectiveness and reliability
of the audit sample of the original electronic records. Ms. Marks believes that original electronic
data should be maintained undisturbed through the final resolution of any protests, including
judicial review, and through satisfactory completion of all audit steps. If the electronic files are
altered or moved, please be on notice that Ms. Marks expects spoliation of evidence to be an
issue as this matter moves forward.
6.
Ms. Marks is concerned about the impact of the unresolved nature of the purportedly
“unusable” voter-verified paper audit trail (VVPAT) records on the validity of the recount. The

North Carolina State Board of Elections
Re: In re Protests of Election by Marilyn Marks
December 7, 2016
Page 3

reliability of the VVPAT records would seem to be a necessary issue to resolve before the
initiation of the recount, given the likely need to rely on the paper records in the recount.
7.
Ms. Marks has filed numerous public records requests seeking to obtain information
material to her appeal. She has received none of the substantive material she has requested, and
her inquiries continue to go unanswered. She feels that her protest, appeal, and any future
judicial review are being prejudiced by this Board and the Mecklenburg County Board
withholding public information fundamental to her case.
8.
Ms. Marks is concerned that there has been no response from this Board to its being
informed that the Mecklenburg County Board claims that iVotronics counties (potentially over
thirty counties) do not conduct a paper-record sample count. Ms. Marks requested that this Board
investigate this allegation about this crucial issue. Ms. Marks’s request remains unaddressed. She
believes that the widespread failure to conduct compliant audits calls into question the fidelity of
the records and the accuracy of the tabulation, as well as the statutory compliance with the
conduct of the election.
9.
Ms. Marks is concerned that the Mecklenburg County Board apparently issued
certificates of election prior the final resolution of her protests in violation of N.C.G.S.
§ 163-182.15, again infringing on her due process rights. Ms. Marks believes that the
Mecklenburg County Board of Commissioners has been sworn in and is taking official actions
even though the certificates of election should not have been issued while Ms. Marks was still
protesting the election in which the Commissioners were purportedly elected.
Mr. Lawson stated in his email of December 7, 2016, to Ms. Marks, “Your matter will not delay
canvass, consistent with applicable statutes.” In reply, Ms. Marks asked Mr. Lawson to provide a
citation to the referenced “applicable statute,” so that this controversy could be concluded. Ms.
Marks has not, however, received a response. I respectfully request that Mr. Lawson be
instructed to identify the legal authority that he was referencing.
I request that this entire Board and its legal counsel be informed of Ms. Marks’s concerns prior
to the December 9 meeting.
As I previously noted, you (including counsel) have my consent to communicate directly with
Ms. Marks about these issues, as she will represent herself in this matter, including at the
Board’s meeting, for the present time.
Thank you for your consideration and prompt attention to this matter.
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Sincerely,
ROBERT MCGUIRE LAW FIRM

By:
Robert A. McGuire, III, Esq.
Shareholder
cc:

joshua.lawson@ncsbe.gov (Joshua Lawson)
Mecklenburg County Board of Elections via email
mpsumma@gmail.com (Mary Potter Summa, Board Chair)
Kristin.Mavromatis@mecklenburgcountync.gov
Michael.Dickerson@mecklenburgcountync.gov

Encl. (1)

EXHIBIT 1

Wednesday, December 7, 2016 at 1:46:29 PM Eastern Standard Time

Subject:
Re: No'ce of State Canvass (Friday; 9 a.m.)
Date:
Wednesday, December 7, 2016 at 8:38:29 AM Eastern Standard Time
From:
Marilyn Marks
To:
Lawson, Joshua
CC:
Gannon, Patrick
A2achments: image001.png, image002.jpg

Mr. Lawson,
Thank you for the acknowledgement of the paper copy of the protest appeal. Please
confirm that your office also received the electronic filing of the appeal as well.
Please elaborate on your comment that the matter will not delay canvass, “consistent with
applicable statutes.” Please point me to the applicable statute to that effect. I have not
discovered it. If you can inform me of that statute, I will reconsider my insistence that this
controversy be dealt with immediately.
The Mecklenburg Board wrongly concluded, albeit informally, that the sample audit “does
not concern tabulation or counting of the votes,” and stated that any decision on a protest
regarding the method of auditing should not delay canvass. But quite the opposite is true.
The sample count audit results must be reviewed by the county board to determine the
method of counting for the canvass, --whether the electronic tabulation may be relied on, or
whether significant discrepancies exist and a manual count is required for canvass.
Choosing not to conduct a compliant audit or review the results creates a fundamental
question of the accuracy of counting and tabulation. If problems are found in the sample
count audit, they cannot be remedied after the canvass has been completed and the
election certified. There is also no mechanism to force a sample count audit after the
canvass.
Thank you for your assistance.
Marilyn Marks

From: "Lawson, Joshua" <joshua.lawson@ncsbe.gov>
Date: Wednesday, December 7, 2016 at 6:15 AM
To: Marilyn Marks <marilyn@aspenoﬃce.com>
Cc: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>
Subject: Re: No'ce of State Canvass (Friday; 9 a.m.)

Ms. Marks,
Your matter will not delay canvass, consistent with applicable statutes. Materials for the meeting will
post at the link provided in the notice. I have received your filing by Federal Express.
Sincerely,
- Josh Lawson
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On Tue, Dec 6, 2016 at 7:55 PM -0500, "Marilyn Marks" <marilyn@aspenoffice.com> wrote:
Mr. Lawson,
Thank you for this notice.
Please send me a draft of the proposed rule that is being considered to address protests
and appeals still outstanding. I see no authority in §150(B)-21.1(11) for the State Board to
issue any emergency rule that conflicts with the election statutes or principles of due
process. The words of the statute and legislative intent are clear as to handling protests,
appeals and judicial review. There can be no substantial compliance with the statutes if
protests filed some time ago (November 18, November 20) were purposely not addressed
by the county board or this State Board.
There is a clear record of my protest on file with the State Board for 19 days. My many
requests for action, hearings and information have been ignored. There is no need for
“emergency rules” for protests that have been outstanding for this period of time.
Additionally, the nature of the protest is fundamental to the integrity of the election.
Please state the rationale for requiring an emergency rule and provide a copy of the draft of
the proposed rule.
Thank you for your consideration.
Marilyn Marks
970 404 2225
From: "Lawson, Joshua" <joshua.lawson@ncsbe.gov>
Date: Tuesday, December 6, 2016 at 5:55 PM
Cc: "SBOE_Grp - Legal.Team" <Legal.Team@ncsbe.gov>
Subject: No'ce of State Canvass (Friday; 9 a.m.)
The State Board of Elections will hold a public meeting by teleconference on Friday, December 9, 2016 at
9 a.m. Interested members of the public may listen to proceedings by dialing (415) 655-0060 (code: 225928-048). Materials are available at https://goo.gl/EmWyxt.
_
Josh Lawson | General Counsel
o: 919-715-9194 | f: 919-715-0135
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Wednesday, December 7, 2016 at 1:47:13 PM Eastern Standard Time

Subject:
Re: No'ce of State Canvass (Friday; 9 a.m.)
Date:
Wednesday, December 7, 2016 at 1:30:14 AM Eastern Standard Time
From:
Marilyn Marks
To:
Lawson, Joshua
CC:
Gannon, Patrick, Kim.Strach@ncsbe.gov
A2achments: image001.png, image002.jpg

Mr. Lawson,
It should also be noted that it appears that the Board plans to make emergency rule making
that will be retroactive for the process for pending protests and appeals. Indeed, violations
of the statutory procedures are already taking place by premature issuance of certificates,
premature initiation of a recount, and planned canvassing prior to consideration of protests.
As you are no doubt aware, retroactive rule-making will not withstand scrutiny. I urge you to
reconsider this emergency rule-making and follow the procedures outlined in the statutes
for protests and appeals.
Marilyn Marks
970 404 2225

From: Marilyn Marks <marilyn@aspenoﬃce.com>
Date: Tuesday, December 6, 2016 at 8:41 PM
To: "Lawson, Joshua" <joshua.lawson@ncsbe.gov>
Cc: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>, "Kim.Strach@ncsbe.gov" <Kim.Strach@ncsbe.gov>
Subject: Re: No'ce of State Canvass (Friday; 9 a.m.)

Mr. Lawson,
As I reread the notice and agenda below, it is clear that the state board has already made
the decision to go forward with the canvass and postpone the consideration of valid protests
and appeals without a public meeting to consider the merits. In fact, the canvass is
scheduled on the agenda to be completed before the emergency rule is even considered.
Indeed the recount itself should not be moving forward without a final certification by
counties, including Mecklenburg. Mecklenburg has not issued a valid certification of the
election. The recount should not commence without a final resolution of the protest,
including any judicial review.
It is clear from the provisions of §163-22 that the Board is prohibited from adopting rules
that conflict with the provisions of the Election Code. That obviously applies to
emergency rules as well.
§ 163-22. Powers and duties of State Board of Elections.
(a) The State Board of Elections shall have general supervision over the primaries and elections in
the State, and it shall have authority to make such reasonable rules and regulations with respect to
the conduct of primaries and elections as it may deem advisable so long as they do not conflict with
any provisions of this Chapter.
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Also, as a public board, the board does not have authority to make decisions outside of a
public meeting such as the one apparently made to not hear my appeal and craft
emergency rules to avoid addressing the appeals before canvassing as the statutes require.
I urge you to rethink this rush to certify the election when the board is fully aware of noncompliance on the part of at least three counties, and likely more, with respect to the
required post-election audit.
The process being adopted appears to be in direct violation of statutes regarding the
processing of protests and appeals, recount requirements, election certification issuance,
the rule making authority of the board and North Carolina open meetings laws. Principles of
due process are also clearly being violated.
I am happy to discuss with you at your convenience.
Marilyn Marks
970 404 2225
From: Marilyn Marks <marilyn@aspenoﬃce.com>
Date: Tuesday, December 6, 2016 at 7:54 PM
To: "Lawson, Joshua" <joshua.lawson@ncsbe.gov>
Cc: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>
Subject: Re: No'ce of State Canvass (Friday; 9 a.m.)

Mr. Lawson,
Thank you for this notice.
Please send me a draft of the proposed rule that is being considered to address protests
and appeals still outstanding. I see no authority in §150(B)-21.1(11) for the State Board to
issue any emergency rule that conflicts with the election statutes or principles of due
process. The words of the statute and legislative intent are clear as to handling protests,
appeals and judicial review. There can be no substantial compliance with the statutes if
protests filed some time ago (November 18, November 20) were purposely not addressed
by the county board or this State Board.
There is a clear record of my protest on file with the State Board for 19 days. My many
requests for action, hearings and information have been ignored. There is no need for
“emergency rules” for protests that have been outstanding for this period of time.
Additionally, the nature of the protest is fundamental to the integrity of the election.
Please state the rationale for requiring an emergency rule and provide a copy of the draft of
the proposed rule.
Thank you for your consideration.
Marilyn Marks
970 404 2225
From: "Lawson, Joshua" <joshua.lawson@ncsbe.gov>
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Date: Tuesday, December 6, 2016 at 5:55 PM
Cc: "SBOE_Grp - Legal.Team" <Legal.Team@ncsbe.gov>
Subject: No'ce of State Canvass (Friday; 9 a.m.)
The State Board of Elections will hold a public meeting by teleconference on Friday, December 9, 2016 at
9 a.m. Interested members of the public may listen to proceedings by dialing (415) 655-0060 (code: 225928-048). Materials are available at https://goo.gl/EmWyxt.
_
Josh Lawson | General Counsel
o: 919-715-9194 | f: 919-715-0135

Page 3 of 4

Page 4 of 4

Lawson, Joshua
From:
Sent:
To:
Cc:
Subject:

Marilyn Marks <marilyn@aspenoffice.com>
Wednesday, December 07, 2016 1:30 AM
Lawson, Joshua
Gannon, Patrick; Strach, Kim
Re: Notice of State Canvass (Friday; 9 a.m.)

Mr. Lawson,
It should also be noted that it appears that the Board plans to make emergency rule making that will
be retroactive for the process for pending protests and appeals. Indeed, violations of the statutory
procedures are already taking place by premature issuance of certificates, premature initiation of a
recount, and planned canvassing prior to consideration of protests.
As you are no doubt aware, retroactive rule-making will not withstand scrutiny. I urge you to
reconsider this emergency rule-making and follow the procedures outlined in the statutes for protests
and appeals.
Marilyn Marks
970 404 2225

From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Tuesday, December 6, 2016 at 8:41 PM
To: "Lawson, Joshua" <joshua.lawson@ncsbe.gov>
Cc: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>, "Kim.Strach@ncsbe.gov" <Kim.Strach@ncsbe.gov>
Subject: Re: Notice of State Canvass (Friday; 9 a.m.)

Mr. Lawson,
As I reread the notice and agenda below, it is clear that the state board has already made the
decision to go forward with the canvass and postpone the consideration of valid protests and appeals
without a public meeting to consider the merits. In fact, the canvass is scheduled on the agenda to
be completed before the emergency rule is even considered.
Indeed the recount itself should not be moving forward without a final certification by counties,
including Mecklenburg. Mecklenburg has not issued a valid certification of the election. The recount
should not commence without a final resolution of the protest, including any judicial review.
It is clear from the provisions of §163-22 that the Board is prohibited from adopting rules that
conflict with the provisions of the Election Code. That obviously applies to emergency rules as
well.
§ 163-22. Powers and duties of State Board of Elections.
(a) The State Board of Elections shall have general supervision over the primaries and elections in the State,
and it shall have authority to make such reasonable rules and regulations with respect to the conduct of
primaries and elections as it may deem advisable so long as they do not conflict with any provisions of this
Chapter.
1

Also, as a public board, the board does not have authority to make decisions outside of a public
meeting such as the one apparently made to not hear my appeal and craft emergency rules to avoid
addressing the appeals before canvassing as the statutes require.
I urge you to rethink this rush to certify the election when the board is fully aware of non-compliance
on the part of at least three counties, and likely more, with respect to the required post-election audit.
The process being adopted appears to be in direct violation of statutes regarding the processing of
protests and appeals, recount requirements, election certification issuance, the rule making authority
of the board and North Carolina open meetings laws. Principles of due process are also clearly being
violated.
I am happy to discuss with you at your convenience.
Marilyn Marks
970 404 2225
From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Tuesday, December 6, 2016 at 7:54 PM
To: "Lawson, Joshua" <joshua.lawson@ncsbe.gov>
Cc: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>
Subject: Re: Notice of State Canvass (Friday; 9 a.m.)

Mr. Lawson,
Thank you for this notice.
Please send me a draft of the proposed rule that is being considered to address protests and appeals
still outstanding. I see no authority in §150(B)-21.1(11) for the State Board to issue any emergency
rule that conflicts with the election statutes or principles of due process. The words of the statute and
legislative intent are clear as to handling protests, appeals and judicial review. There can be no
substantial compliance with the statutes if protests filed some time ago (November 18, November 20)
were purposely not addressed by the county board or this State Board.
There is a clear record of my protest on file with the State Board for 19 days. My many requests for
action, hearings and information have been ignored. There is no need for “emergency rules” for
protests that have been outstanding for this period of time. Additionally, the nature of the protest is
fundamental to the integrity of the election.
Please state the rationale for requiring an emergency rule and provide a copy of the draft of the
proposed rule.
Thank you for your consideration.
Marilyn Marks
970 404 2225
From: "Lawson, Joshua" <joshua.lawson@ncsbe.gov>
Date: Tuesday, December 6, 2016 at 5:55 PM
Cc: "SBOE_Grp ‐ Legal.Team" <Legal.Team@ncsbe.gov>
Subject: Notice of State Canvass (Friday; 9 a.m.)
2

The State Board of Elections will hold a public meeting by teleconference on Friday, December 9, 2016 at 9 a.m.
Interested members of the public may listen to proceedings by dialing (415) 655-0060 (code: 225-928-048).
Materials are available at https://goo.gl/EmWyxt.
_
Josh Lawson | General Counsel
o: 919-715-9194 | f: 919-715-0135
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Lawson, Joshua
From:
Sent:
To:
Cc:
Subject:
Attachments:

Marilyn Marks <marilyn@aspenoffice.com>
Monday, December 05, 2016 11:40 PM
Love, Katelyn; Strach, Kim; Kristin Mavromatis; Michael Dickerson; SVC_SBOE.Elections; Lawson,
Joshua
Gannon, Patrick
Re: Marks 12.5.16 Election Protest re: Mecklenburg's premature issuance of certificates/certification
ElectionProtestForm12.5.16 Marks-signed.pdf

All,
My apologies. The signed version is now attached.
Marilyn Marks

From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Monday, December 5, 2016 at 11:35 PM
To: "katelyn.Love@ncsbe.gov" <katelyn.Love@ncsbe.gov>, "Kim.Strach@ncsbe.gov"
<Kim.Strach@ncsbe.gov>, "Mavromatis, Kristin W." <Kristin.Mavromatis@mecklenburgcountync.gov>,
"Dickerson, Michael" <Michael.Dickerson@mecklenburgcountync.gov>, "elections.sboe@ncsbe.gov"
<elections.sboe@ncsbe.gov>, "joshua.lawson@ncsbe.gov" <joshua.lawson@ncsbe.gov>
Cc: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>
Subject: Marks 12.5.16 Election Protest re: Mecklenburg's premature issuance of certificates/certification
All,
Tonight I was shocked to see news reports of the swearing in of Mecklenburg BOCC. This was
presumably based on certificates of election issued prior to the resolutions of my protests.
The attached new protest is being filed with both the Mecklenburg and the State Board, as jurisdiction
is unclear.
On December 2, I inquired of Ms. Mavromatis numerous times by email and could not obtain a
satisfactory response. I elevated the matter to the State Board in an email dated December 2 at 12:26
pm.
Please let me know next steps for this protest.
Marilyn Marks
970 404 2225
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Lawson, Joshua
From:
Sent:
To:
Cc:
Subject:
Attachments:

Marilyn Marks <marilyn@aspenoffice.com>
Monday, December 05, 2016 11:40 PM
Love, Katelyn; Strach, Kim; Kristin Mavromatis; Michael Dickerson; SVC_SBOE.Elections; Lawson,
Joshua
Gannon, Patrick
Re: Marks 12.5.16 Election Protest re: Mecklenburg's premature issuance of certificates/certification
ElectionProtestForm12.5.16 Marks-signed.pdf

All,
My apologies. The signed version is now attached.
Marilyn Marks

From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Monday, December 5, 2016 at 11:35 PM
To: "katelyn.Love@ncsbe.gov" <katelyn.Love@ncsbe.gov>, "Kim.Strach@ncsbe.gov"
<Kim.Strach@ncsbe.gov>, "Mavromatis, Kristin W." <Kristin.Mavromatis@mecklenburgcountync.gov>,
"Dickerson, Michael" <Michael.Dickerson@mecklenburgcountync.gov>, "elections.sboe@ncsbe.gov"
<elections.sboe@ncsbe.gov>, "joshua.lawson@ncsbe.gov" <joshua.lawson@ncsbe.gov>
Cc: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>
Subject: Marks 12.5.16 Election Protest re: Mecklenburg's premature issuance of certificates/certification
All,
Tonight I was shocked to see news reports of the swearing in of Mecklenburg BOCC. This was
presumably based on certificates of election issued prior to the resolutions of my protests.
The attached new protest is being filed with both the Mecklenburg and the State Board, as jurisdiction
is unclear.
On December 2, I inquired of Ms. Mavromatis numerous times by email and could not obtain a
satisfactory response. I elevated the matter to the State Board in an email dated December 2 at 12:26
pm.
Please let me know next steps for this protest.
Marilyn Marks
970 404 2225
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Lawson, Joshua
From:
Sent:
To:
Cc:
Subject:
Attachments:

Marilyn Marks <marilyn@aspenoffice.com>
Friday, December 02, 2016 2:44 PM
Gannon, Patrick
Strach, Kim; Lawson, Joshua; SVC_SBOE.Elections; Love, Katelyn
FW: Status requested --FW: Urgent---Re: pending recounts--FW: Request for multi-county
investigation of iVotronics users and sample audit procedures.
2016.11.20 SBOE request investigation-signed.pdf

Mr. Gannon,
I am again submitting my request for the status of my request below.
I have left voicemails and other emails and have not been able to obtain an answer to my inquiry.
Please let me know the procedure for learning the status of my request.
Thank you.
Marilyn Marks

From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Wednesday, November 30, 2016 at 9:36 AM
To: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>
Subject: Status requested ‐‐FW: Urgent‐‐‐Re: pending recounts‐‐FW: Request for multi‐county investigation of
iVotronics users and sample audit procedures.
Mr. Gannon,
I am again requesting a status update on the attached request.
I left a message at your office Monday or Tuesday seeking the status.
On Monday night, the Mecklenburg Board dismissed my protest of its failure to test the paper records
as required by statute. Yesterday I filed a notice of appeal with the county board. I will be forwarding
the notice of appeal to the state board immediately.
Information on whether this same issue impacts other counties is a material fact as the board
determines how it will consider the appeal.
Please let me hear from you at your earliest convenience.
Marilyn Marks
970 404 2225

From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Friday, November 25, 2016 at 2:04 AM
To: "elections.sboe@ncsbe.gov" <elections.sboe@ncsbe.gov>, "joshua.lawson@ncsbe.gov"
<joshua.lawson@ncsbe.gov>, "katelyn.Love@ncsbe.gov" <katelyn.Love@ncsbe.gov>,
"Kim.Strach@ncsbe.gov" <Kim.Strach@ncsbe.gov>
Cc: "Gannon, Patrick" <Patrick.Gannon@ncsbe.gov>
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Subject: Urgent‐‐‐Re: pending recounts‐‐FW: Request for multi‐county investigation of iVotronics users and
sample audit procedures.
State Board of Elections,
In light of pending recounts, I am writing in reference to the need for the state board to take urgent
action on the request attached filed Sunday, November 20.
Now that several recounts both at the county level and state level have been announced, it is
imperative that the state board promptly determine whether the required preliminary audit step
(“sample hand-to-eye count”) was performed prior to county canvassing relying on the electronic
records. Mecklenburg County officials Director Dickerson and Kristin Mavromatis repeatedly stated in
the November 18, 2016 Mecklenburg County Board of Elections meeting that all NC counties using
iVotronic machines avoided using the VVPAT paper record to conduct the sample count, and instead
used paper printouts of the ballot image files in this election. The Mecklenburg Board accepted
management’s assertion as true and repeated it in their deliberations on this topic. If this assertion is
accurate in these 30+ counties, as it is in Mecklenburg County, such counties have missed an
essential and required step in the canvassing of the returns, which, if not remedied, will almost
certainly provide grounds for legal challenges of the county canvass.
The review of the sample hand-to-eye count is necessary before the county board can conclude that
it will rely on the electronic record results for canvassing. Boards are required to review the hand-toeye sample returns as a procedural step during the preliminary part of the caucus to ensure that a full
hand count of the election is unnecessary. If the Mecklenburg officials’ assertions are accurate,
numerous counties have not tested electronic records against the paper record as required. This
failure may create additional grounds for protests and objections from parties to the recounts because
of the premature certification of the county canvass, given the failure to test the fidelity of the
electronic record.
Mecklenburg officials claim that they anticipate “paper tears” and “paper jams” would be revealed on
the VVPAT’s, rendering the VVPAT records illegible, creating the need instead to use paper copies of
the ballot image file (which is merely the file being tested.) If this is their position, it makes a recount
using VVPAT records essentially futile for the 30+ counties using iVotronics machines. Candidates
have the statutory right to demand sample hand-to-eye recounts. The implication of circumventing
the use of VVPAT’s in the initial canvass sample audit because of lack of readability not only casts
doubt upon the county certification process, but creates an unfair obstruction to a fair recount when
no paper record is available that can be relied on as the baseline original document for the recount. If
the VVPAT was unreliable for purposing of the pre-canvassing sample count testing for these 30+
counties, it cannot suddenly become reliable for use in the recount.
Candidates in multi-county districts with differing machine types (one county with an auditable paper
trail, and one without) would seem to encounter complex equal protection issues, when some
counties purportedly do not possess a usable paper trail for recount, based on the type of voting
equipment used.
If the VVPAT records are indeed too illegible to be used for sample counts and recounts in 30+
counties, as Mecklenburg claims, candidates anticipating recounts must be promptly informed
of this problem as they attempt to plan funding commitments for legal support and other expenses
related to the pending recount. If on the other hand, the VVPAT records are usable, any counties
which did not use them in their pre-canvass audit sample should be required to immediately retro2

actively conduct the sample count complying with the statute and report any material discrepancies to
the State Board.
Thank you for your consideration in this matter. Please let me know if you have questions.
Marilyn Marks
970 404 2225
From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Sunday, November 20, 2016 at 10:21 PM
To: "elections.sboe@ncsbe.gov" <elections.sboe@ncsbe.gov>, "joshua.lawson@ncsbe.gov"
<joshua.lawson@ncsbe.gov>, "katelyn.Love@ncsbe.gov" <katelyn.Love@ncsbe.gov>,
"Kim.Strach@ncsbe.gov" <Kim.Strach@ncsbe.gov>
Subject: Request for multi‐county investigation of iVotronics users and sample audit procedures.
State Board of Elections,
Please find my attached letter requesting an investigation by the state board for compliance of
iVotronics counties in conducting the sample audits prior to approval of canvass methodology.
I have also attached my related background materials for reference.
Thank you for your consideration.
Marilyn Marks
970 404 2225
From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Sunday, November 20, 2016 at 9:25 PM
To: "michael.dickerson@mecklenburgcountync.gov" <michael.dickerson@mecklenburgcountync.gov>,
"Mavromatis, Kristin W." <Kristin.Mavromatis@mecklenburgcountync.gov>
Cc: "elections.sboe@ncsbe.gov" <elections.sboe@ncsbe.gov>, "joshua.lawson@ncsbe.gov"
<joshua.lawson@ncsbe.gov>, "katelyn.Love@ncsbe.gov" <katelyn.Love@ncsbe.gov>
Subject: Request for Reconsideration and Additional Protest ‐‐Mecklenburg County Elections
Mr. Dickerson and Ms. Mavromatis,
Please find two documents attached asking the Mecklenburg Board of Elections to reconsider its
Friday night decision to stay the proceedings of the protest I filed Friday, November 18.
It is unclear to me the proper procedural path for timely consideration of this request, so I am taking
dual paths of a protest of the decision and a request for reconsideration of the decision.
Please let me know if you have questions. Also, please let me know if the matters will be discussed at
some time other than 5 pm Monday, November 21.
Thank you for your consideration.
Marilyn Marks
970 404 2225
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Lawson, Joshua
From:
Sent:
To:
Cc:
Subject:
Attachments:

Marilyn Marks <marilyn@aspenoffice.com>
Friday, November 25, 2016 2:04 AM
SVC_SBOE.Elections; Lawson, Joshua; Love, Katelyn; Strach, Kim
Gannon, Patrick
Urgent---Re: pending recounts--FW: Request for multi-county investigation of iVotronics users and
sample audit procedures.
2016 Marks Meck. Request for Reconsideration package.pdf; 2016.11.20 Marks Mecklenburg Protest
with Attachments.pdf; 2016.11.20 SBOE request investigation-signed.pdf

State Board of Elections,
In light of pending recounts, I am writing in reference to the need for the state board to take urgent
action on the request attached filed Sunday, November 20.
Now that several recounts both at the county level and state level have been announced, it is
imperative that the state board promptly determine whether the required preliminary audit step
(“sample hand-to-eye count”) was performed prior to county canvassing relying on the electronic
records. Mecklenburg County officials Director Dickerson and Kristin Mavromatis repeatedly stated in
the November 18, 2016 Mecklenburg County Board of Elections meeting that all NC counties using
iVotronic machines avoided using the VVPAT paper record to conduct the sample count, and instead
used paper printouts of the ballot image files in this election. The Mecklenburg Board accepted
management’s assertion as true and repeated it in their deliberations on this topic. If this assertion is
accurate in these 30+ counties, as it is in Mecklenburg County, such counties have missed an
essential and required step in the canvassing of the returns, which, if not remedied, will almost
certainly provide grounds for legal challenges of the county canvass.
The review of the sample hand-to-eye count is necessary before the county board can conclude that
it will rely on the electronic record results for canvassing. Boards are required to review the hand-toeye sample returns as a procedural step during the preliminary part of the caucus to ensure that a full
hand count of the election is unnecessary. If the Mecklenburg officials’ assertions are accurate,
numerous counties have not tested electronic records against the paper record as required. This
failure may create additional grounds for protests and objections from parties to the recounts because
of the premature certification of the county canvass, given the failure to test the fidelity of the
electronic record.
Mecklenburg officials claim that they anticipate “paper tears” and “paper jams” would be revealed on
the VVPAT’s, rendering the VVPAT records illegible, creating the need instead to use paper copies of
the ballot image file (which is merely the file being tested.) If this is their position, it makes a recount
using VVPAT records essentially futile for the 30+ counties using iVotronics machines. Candidates
have the statutory right to demand sample hand-to-eye recounts. The implication of circumventing
the use of VVPAT’s in the initial canvass sample audit because of lack of readability not only casts
doubt upon the county certification process, but creates an unfair obstruction to a fair recount when
no paper record is available that can be relied on as the baseline original document for the recount. If
the VVPAT was unreliable for purposing of the pre-canvassing sample count testing for these 30+
counties, it cannot suddenly become reliable for use in the recount.
Candidates in multi-county districts with differing machine types (one county with an auditable paper
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trail, and one without) would seem to encounter complex equal protection issues, when some
counties purportedly do not possess a usable paper trail for recount, based on the type of voting
equipment used.
If the VVPAT records are indeed too illegible to be used for sample counts and recounts in 30+
counties, as Mecklenburg claims, candidates anticipating recounts must be promptly informed
of this problem as they attempt to plan funding commitments for legal support and other expenses
related to the pending recount. If on the other hand, the VVPAT records are usable, any counties
which did not use them in their pre-canvass audit sample should be required to immediately retroactively conduct the sample count complying with the statute and report any material discrepancies to
the State Board.
Thank you for your consideration in this matter. Please let me know if you have questions.
Marilyn Marks
970 404 2225
From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Sunday, November 20, 2016 at 10:21 PM
To: "elections.sboe@ncsbe.gov" <elections.sboe@ncsbe.gov>, "joshua.lawson@ncsbe.gov"
<joshua.lawson@ncsbe.gov>, "katelyn.Love@ncsbe.gov" <katelyn.Love@ncsbe.gov>,
"Kim.Strach@ncsbe.gov" <Kim.Strach@ncsbe.gov>
Subject: Request for multi‐county investigation of iVotronics users and sample audit procedures.
State Board of Elections,
Please find my attached letter requesting an investigation by the state board for compliance of
iVotronics counties in conducting the sample audits prior to approval of canvass methodology.
I have also attached my related background materials for reference.
Thank you for your consideration.
Marilyn Marks
970 404 2225
From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Sunday, November 20, 2016 at 9:25 PM
To: "michael.dickerson@mecklenburgcountync.gov" <michael.dickerson@mecklenburgcountync.gov>,
"Mavromatis, Kristin W." <Kristin.Mavromatis@mecklenburgcountync.gov>
Cc: "elections.sboe@ncsbe.gov" <elections.sboe@ncsbe.gov>, "joshua.lawson@ncsbe.gov"
<joshua.lawson@ncsbe.gov>, "katelyn.Love@ncsbe.gov" <katelyn.Love@ncsbe.gov>
Subject: Request for Reconsideration and Additional Protest ‐‐Mecklenburg County Elections
Mr. Dickerson and Ms. Mavromatis,
Please find two documents attached asking the Mecklenburg Board of Elections to reconsider its
Friday night decision to stay the proceedings of the protest I filed Friday, November 18.
It is unclear to me the proper procedural path for timely consideration of this request, so I am taking
dual paths of a protest of the decision and a request for reconsideration of the decision.
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Please let me know if you have questions. Also, please let me know if the matters will be discussed at
some time other than 5 pm Monday, November 21.
Thank you for your consideration.
Marilyn Marks
970 404 2225
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Lawson, Joshua
From:
Sent:
To:
Subject:
Attachments:

Marilyn Marks <marilyn@aspenoffice.com>
Monday, November 21, 2016 12:24 PM
SVC_SBOE.Elections; Lawson, Joshua; Love, Katelyn; Strach, Kim; Michael Dickerson; Kristin
Mavromatis
Supplemental information re: Marks sample count protest and request for reconsideration
20161120Mecklenburg_Buell.pdf

All,
The attached letter was likely received in your offices today from Dr. Duncan Buell concerning the
“paper records” and electronic ballot images used by the iVotronics and Unity operations. I wish to
add it as supplemental information in the record of my protests concerning the improper use of the
EL155 (ballot image records) in lieu of the required VVPAT “paper records” for the sample
count. (Protests were filed with the Mecklenburg Board of Elections on November 18 and 20, 2016
regarding this matter.)
Additionally, I request that the letter be added to the state board file for my request for a multi-county
investigation of iVotronics users “audit/sample count,” filed November 20, 2016.
Thank you for your consideration of this matter. Please let me know if you need additional
information.
Marilyn Marks
970 404 2225
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DUNCAN A. BUELL
PROFESSOR
NCR CHAIR IN COMPUTER SCIENCE AND ENGINEERING
DEPARTMENT OF COMPUTER SCIENCE
AND ENGINEERING

November 21, 2016

Mecklenberg County Board of Elections
I am writing in hopes of clarifying for the Board of Elections some issues that have come
to my attention regarding the use of ES&S iVotronic voting machines and the
accompanying Unity software. I have since 2010 had programs that analyzed the data
from the iVotronics and from Unity (the EL152 log file, the EL155 cast vote record, and
the EL68A system log of Unity, as well as the EL30A results file). In addition to my
analysis of South Carolina data (and I have just this evening finished running my
programs against the 2016 General Election data for the state), I have used my programs
for the benefit of election officials and election integrity advocates in Pennsylvania,
Texas, and Colorado. I have published two papers using the data and its analysis in
professional venues and have been engaged twice as an expert witness with regard to
election technology.
I suspect that I have more experience with ES&S iVotronic election data than anyone else
in the United States who doesn’t work for ES&S. I may actually have more experience
than anyone currently employed at ES&S, because the programming team for the
iVotronics may not actually work there any more. My code reads the 152, 155, and 68A
files to verify that all the data is consistent with itself, and then checks totals of votes for
candidates against the official report (usually the 30A). I also analyze 152 event log
records that might indicate machine problems; this was a major issue in the 2012 election
in Richland County, when an underallocation of machines and some machine failures led
to very long lines and votes cast as much as five hours after the polls had officially
closed.
For reference, my programs take about 17 minutes to process the data for the 154
thousand votes cast two weeks ago in Richland County.
I am told that the sample counts conducted are using the EL155 cast vote record printout
rather than the VVPAT from the individual iVotronics, under the mistaken assumption
that these are “the same” data but simply printed to two different printers. Although I do

UNIVERSITY OF SOUTH CAROLINA, COLUMBIA, SOUTH CAROLINA 29208
EMAIL: BUELL@ACM.ORG

803-777-7848 • FAX 803-777-3767

not know the exact workings of the software inside the iVotronics, I do not believe this is
a true statement. The EL155 is printed from a Microsoft computer at county
headquarters, using the Unity package, and taking data from the cast vote record loaded
into the county-wide database, almost certainly from the flash memory chips pulled from
the machines after closing. The VVPAT is printed from a different computer (the
iVotronic itself), running a different operating system, and thus using a different software
print routine. The data used for the VVPAT comes from the internal memory chips, I
believe, and is not randomized in its ordering as is the 155. It is thus almost certainly
false to argue that the VVPAT and the EL155 are “the same” record.
I am also given to believe that Mecklenberg is arguing with the unfortunate myth that just
because the iVotronics are not connected to the Internet, they cannot be hacked. This is,
as anyone versed in computer security is aware, simply not true. It has been alleged that a
joint US-Israel computer virus (Stuxnet) was able to destroy a large number of
centrifuges that were part of the Iranian nuclear program, and thus that Stuxnet seriously
crippled the Iranian program to develop nuclear weapons. The centrifuges, however, were
also never connected to the Internet; they were apparently destroyed because Stuxnet was
loaded on flash memory drives that were scattered around the facilities; by plugging in
the drives, the unconnected computers were infected, and thus the centrifuges were
infected and destroyed.
It was demonstrated in the work of the EVEREST report for the Ohio Secretary of State
(report released December 2007) that a virus could be loaded into an iVotronic from a
hacked PEB, and that the virus could affect vote totals not just in that machine but in the
rest of the machines in the precinct and eventually all the way to county headquarters. In
order to assert that the machines have “never” been connected to the Internet, it must be
verified that neither the iVotronics, nor the flash memory cards, nor the PEBs, have ever
been plugged into a computer that has ever been connected to the Internet. This also
means that the computer at county headquarters running Unity must never have been
connected to the Internet, not even for an operating system update.
I am happy to provide further information if your board deems it helpful.
Sincerely,

Duncan A. Buell

UNIVERSITY OF SOUTH CAROLINA, COLUMBIA, SOUTH CAROLINA 29208
EMAIL: BUELL@ACM.ORG
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Lawson, Joshua
From:
Sent:
To:
Cc:
Subject:
Attachments:

Marilyn Marks <marilyn@aspenoffice.com>
Sunday, November 27, 2016 10:42 PM
SVC_SBOE.Elections; Lawson, Joshua; Love, Katelyn; Strach, Kim
Gannon, Patrick
FW: Supplemental information for Marks protest
M.Marks--Protest Supplemental Information .pdf

All,
Please find supplemental information being supplied to the Mecklenburg Board of Elections related to
their pending decision on my earlier protest the county’s failure to test electronic records against the
VVPAT records.
It is my understanding that they are seeking State Board approval to avoid using the VVPAT’s as
independent record to be used for testing.
Please let me know if you have questions.
Marilyn Marks
970 404 2225

From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Sunday, November 27, 2016 at 9:55 PM
To: "Mavromatis, Kristin W." <Kristin.Mavromatis@mecklenburgcountync.gov>,
"michael.dickerson@mecklenburgcountync.gov" <michael.dickerson@mecklenburgcountync.gov>
Subject: Supplemental information for Marks protest
Please promptly forward the attached information to the Board of Elections.
Thank you.
Marilyn Marks
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Lawson, Joshua
From:
Sent:
To:
Subject:
Attachments:

Marilyn Marks <marilyn@aspenoffice.com>
Sunday, November 20, 2016 10:22 PM
SVC_SBOE.Elections; Lawson, Joshua; Love, Katelyn; Strach, Kim
Request for multi-county investigation of iVotronics users and sample audit procedures.
2016 Marks Meck. Request for Reconsideration package.pdf; 2016.11.20 Marks Mecklenburg Protest
with Attachments.pdf; 2016.11.20 SBOE request investigation-signed.pdf

Follow Up Flag:
Flag Status:

Follow up
Flagged

State Board of Elections,
Please find my attached letter requesting an investigation by the state board for compliance of
iVotronics counties in conducting the sample audits prior to approval of canvass methodology.
I have also attached my related background materials for reference.
Thank you for your consideration.
Marilyn Marks
970 404 2225
From: Marilyn Marks <marilyn@aspenoffice.com>
Date: Sunday, November 20, 2016 at 9:25 PM
To: "michael.dickerson@mecklenburgcountync.gov" <michael.dickerson@mecklenburgcountync.gov>,
"Mavromatis, Kristin W." <Kristin.Mavromatis@mecklenburgcountync.gov>
Cc: "elections.sboe@ncsbe.gov" <elections.sboe@ncsbe.gov>, "joshua.lawson@ncsbe.gov"
<joshua.lawson@ncsbe.gov>, "katelyn.Love@ncsbe.gov" <katelyn.Love@ncsbe.gov>
Subject: Request for Reconsideration and Additional Protest ‐‐Mecklenburg County Elections
Mr. Dickerson and Ms. Mavromatis,
Please find two documents attached asking the Mecklenburg Board of Elections to reconsider its
Friday night decision to stay the proceedings of the protest I filed Friday, November 18.
It is unclear to me the proper procedural path for timely consideration of this request, so I am taking
dual paths of a protest of the decision and a request for reconsideration of the decision.
Please let me know if you have questions. Also, please let me know if the matters will be discussed at
some time other than 5 pm Monday, November 21.
Thank you for your consideration.
Marilyn Marks
970 404 2225
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Marilyn R. Marks
7035 Marching Duck Drive E504
Charlotte, NC 28210
970 404 2225
Marilyn@AspenOffice.com
Re: Request for SBOE investigation—potential sample audit failures
North Carolina State Board of Elections
(via elections.sboe@ncsbe.gov)
Honorable Board Members:
I am writing to request that the Board initiate an investigation into the conduct of the
hand-to-eye sample count (“sample audit”) of counties using iVotronics machines in the
November 8, 2016 election.
In the course of my observation of the Mecklenburg County election processing for the
November 8, 2016 general election, I learned that the required sample audit was not
conducted using independent VVPAT paper records as required by statute. I filed the
attached protest regarding that violation on Friday, November 18, 2016. I emailed a
copy to the state board upon filing. During the preliminary discussion of the protest,
Director of Elections, Michael Dickerson and Kristin Mavromatis, reported to the county
board that all iVotronics counties used the EL155 records (ballot image records) rather
than the required independent VVPAT paper records to conduct their audit.
I seek the board’s investigation into the audit methods for the counties using iVotronics,
to determine compliance with the sample audit law, and the impact of any
noncompliance on canvass, given the inability to rely on the electronic records if they
have not been tested.
If I were to personally attempt the inquiry beyond Mecklenburg County, public record
request responses would not arrive in time to act on the responses, nor do I have
standing to bring protests in counties other than Mecklenburg where I am a registered
voter.
The relevant documents supporting my allegations related to Mecklenburg County are
incorporated into the second protest and request for reconsideration filed with
Mecklenburg County tonight. I also copied the State Board on these matters.
Thank you for your consideration in this matter. Please contact me if you have
questions, or can provide me with an opportunity for public comment or a hearing on
this matter.
Marilyn Marks

Request for Reconsideration of Decision to Stay Protest Proceedings
Mecklenburg County Board of Elections
Marks Protest of November 18, 2016
This request for reconsideration is being simultaneously submitted in the form of an
election protest of an irregularity in the election process. Given the unusual nature of the
complaint, the proper procedure for timely submission is unclear. Therefore, parallel
tracks are being taken in a good faith attempt to meet the statutory requirements of an
effective complaint, and preserve rights of appeal if necessary.
I hereby request this matter be considered upon reconvening the Mecklenburg County
Board of Elections prior to the canvassing of returns. As explained below, it is improper
to canvass the returns and authenticate the results until the my 11/18/16 protest has
been resolved.
Decision at issue
The matter subject to request for reconsideration is the unanimous improper decision by
the board to stay the protest proceedings and move forward with canvassing operations
beginning Monday, November 21, prior to resolving the Marks November 18 protest
filed with the board. (Exhibit A) For the reasons discussed below, the resolution of the
procedural questions raised by the protest must be concluded before a legally compliant
canvass can be completed and results authenticated. §162-182.10 (a)(2) controls the
board’s obligations to hear and resolve the protest.
Status of the protest
I filed the attached protest (Exhibit A) on Friday, November 18 during the Board of
Elections meeting, and prior to the announced time of the meeting. The central issue
presented in the protest is the board’s failure to use the independent “paper record”
during the post-election hand-to-eye sample count (“audit”). A nearly meaningless
exercise was substituted and performed by election workers, circumventing the purpose
of the audit and the legislative intent of the audit requirement.
The protest was discussed during the last part of the November 18 board meeting.
Members voted unanimously to postpone a decision on the protest until after
canvassing, based on the irrelevant fact that the protest contains no “direct evidence” of
a “tabulation issue.” As explained below, the board erred in its decision to postpone
further consideration of the facts and law until after canvass. Allowing no objection to
that decision, the Chair immediately gaveled the meeting into recess.
During the preliminary protest proceedings, the board requested that Director Dickerson
obtain a statement from the State Board of Elections granting retroactive permission for
the use of ballot image records (EL155) rather than the required independent VVPAT
“paper record” to conduct the sample count (“audit”), although there was no evidence of
Marks Request for Reconsideration 11.20.16
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material failure of the VVPAT record that could possibly justify an exception to using the
paper VVPAT record on an overall basis. It is unclear whether such permission will be
granted or when a response will be received.
It is concerning that Chairwoman Potter Summa instructed Director Dickerson to
attempt to obtain retroactive state board permission for a purposeful violation of
important required procedures, rather than insisting that the staff comply with clear
statutory audit procedures using an independent paper record. The board seems to
misapprehend the purpose of the post-election audit and the need for an independent
record to be used in the audit.
Chairwoman Potter Summa stated that a response from the state board would likely not
be received until after canvass. She further stated inaccurately that the protest “does
not in any way impact canvass.” The board seems to misapprehend the requirement
that they review the audit results to determine whether the electronic count can be relied
on or whether a manual count is required as the basis for canvassing. Instead, in a cartbefore-the-horse decision, they illogically concluded that they will canvass and certify
the results first, and later review the legitimacy of the audit results.
The Board recessed until 5 pm, Monday, November 21, with the stated intent of
resuming canvass operations at that time.
Protest must be resolved before canvass
The board made its erroneous decision based on the irrelevant fact that the protest
does not present “evidence of a tabulation issue.” A protest must be resolved before
canvass of returns if the protest concerns “counting and tabulation of votes,” which is
the central issue of the protest.
The canvass of the election requires that either an electronic count or hand count of
votes be used as the basis of certification of results. The Board must use the results of
the audit to determine whether the electronic records should be relied on for canvass.
§163-182.1(b)(1) provides—“If the discrepancy between the hand-toeye count and the mechanical or electronic count is significant, a complete hand-toeye count shall be conducted.”
The board has not and cannot determine whether such a significant discrepancy exists
until a sample audit of the records is performed. A legally compliant audit has not
been completed. Therefore, the board cannot make a determination before a
proper audit has been completed that the electronic records will be used as the
basis for canvass authentication.
The protest concerns the method of tabulating votes for purposes of the official canvass.
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§162-182.10 (a)(2) provides, “If a protest was filed before the canvass and concerns
the counting and tabulating of votes, the county board shall resolve the protest
before the canvass is completed.”
Errors in Board’s conclusions and findings
The board used improper criteria for its decision that the protest need not be resolved
prior to the completion of canvass. Board Chair Potter Summa asked whether my protest
presented “evidence of tabulation issues,” and made the motion to stay protest
proceedings based on my response that the protest does not present such evidence.
Even if such evidence exists, I would have no access to it.
The relevant issue is that this protest concerns “counting and tabulation,” not whether the
protest presents evidence of “tabulation issues.” The statute is clear that protests must be
resolved on “counting and tabulation” concerns prior to completion of canvassing the
returns. This is only logical because the method of tabulation (electronic or manual “handto-eye”) must be first determined by the board, based on audit results.
Immediately after the meeting was quickly gaveled to recess following the board decision
at issue, I approached Chairman Potter Summa asking her if she was certain that the
board can canvass and certify the returns prior to determining the legitimacy of the postelection audit. She stated that she was certain that they can canvass prior to the audit
evaluation. While this was an informal conversation during recess, it is that flawed
conclusion that I challenge here, requesting reconsideration.
Supplemental information obtained after protest was filed
During the preliminary discussion of this matter by the Board, Mr. Dickerson and myself, it
was disclosed that Mr. Dickerson had obtained the attached email (Exhibit B) on
November 10 from Don Wright, SBOE general counsel. Mr. Dickerson claimed that this
email was his authority to use the ballot image records (EL155) rather than VVPAT’s to
conduct the audit. The email was addressed to Alamance County from the state board
granting this permission specifically only to Alamance County because of that county’s
apparent significant specific problems with new VVPAT machines. (Exhibit B)
The memo does not grant Mecklenburg such variances from the statutory requirement to
use independent paper records for the audit. The email indicates that the state board
must approve any request to vary from the state requirements of an audit. There was no
documentation provided to suggest that Mr. Dickerson presented a documented
widespread problem to the state board relating to the quality of the Mecklenburg source
paper records, nor did he ask for a variance from the standard audit procedure. Instead,
officials circumvented the purpose of the audit requiring comparison of independent
records.
Further, during the meeting, Mr. Dickerson presented no evidence that significant
problems had been encountered with the VVPAT records in precinct 234 or Marion Diehl
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early voting site selected for audit. Mr. Dickerson claimed that paper jams and paper
tears are “always” encountered and justified his decision to forego using the paper record
as the independent source document for auditing. I pointed out that even minor problems
with the VVPAT would have been captured in the EL152 event logs for each iVotronics
machine. Material problems could have been detected, isolated and dealt with on an
exception basis, with specific permission from the state board, without undermining the
effectiveness of the entire audit.
Mr. Dickerson stated that using the ballot image file had been the county’s practice for
several years, as “best practice.” This is not at all a “best practice” and should be a last
resort, substituting for independent paper records only in unusual, specific and limited
circumstances where the paper record is materially unreliable.
Ms. Mavromatis stated that all iVotronics counties in the state used the ballot image
(EL155) rather than the required VVPAT “paper record” for audits. If this is accurate, it
could present major canvassing issue at the state level, given that there are over 30
counties with iVotronics equipment.
Ms. Mavromatis inaccurately claimed that files generating the VVPAT are “identical to”
the files generating the EL155, and cannot be maliciously altered. Her implication was
that the VVPAT records are not independent records. This is incorrect, and the board
should not rely on that claim in its decision. Different software is used to print the VVPAT
than the software used to create the EL155. If Ms. Mavormatis’ statements were true,
the legislature would not require the VVPAT to be used as the independent audit source
document, and would call for a far less time-consuming automated arithmetic test of the
EL155 tabulation.
Ms. Mavromatis and Chairwoman Potter Summa inaccurately stated that the EL155
records “could not be hacked because they are not connected to the Internet.” There
are dozens of respected published academic reports and official studies by Ohio and
California election officials documenting the vulnerability of the iVotronics data and
software to malicious attacks. The machines and memory cards can be easily hacked
by physical introduction of malware onto the memory cards, irrespective of Internet
connection. It has been demonstrated that malware can be written to be introduced on
one card and infect an entire county system. The iVotronics machines across the state
use thousands of such memory cards and absolute security cannot be assured.
Indeed, the security threat is one reason for requiring the comparison of the paper
record seen by the voter to the results of the electronic tabulation.
Given the widespread public concerns about election security and hacking threats,
Mecklenburg County election officials should not be dismissive of the very real threats
to electronic security of the election.
Discrepancy appears to exist
Dr. Jill Stein was a write-in candidate for president. Unofficial vote totals on the count
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state board’s website report -0- votes for Stein in Mecklenburg County. The electronic
voting location results being tested for precinct #234 and Marion Diehl voting site
presumably report -0- votes for Stein, but the manual tallies of the EL155 likely show
votes recorded for Dr. Stein. If the election report records to be canvassed have not
been manually adjusted to record Stein’s votes, the difference must be determined a
“discrepancy” in the presidential race audit ordered by the state board.
It should be clear that I have not had access to any of the completed audit
documentation, and therefore can make no conclusions or allegations on whether
significant discrepancies were exposed in the hand-to-eye count records.
Evaluation of tabulation source by the board
Prior to finalizing the canvassing of the returns, the board must evaluate whether the
election audit reveals any significant discrepancies that would require a manual (“handto-eye”) count of the paper records. The sample count audit as performed cannot
provide the board with reasonable assurance, given the unauthorized tally of the EL155
records in lieu of the required paper records.
The board should gain a complete understanding of the significant difference between
the nature of the VVPAT “paper record” (the intended audit record document), and the
EL155 (ballot image log) that was improperly used as a substitute. The board should
consider that in an audit of paper ballots, the voter-marked paper ballots themselves
are required as the independent record to be tabulated and compared to the machine
totals. The goal of using “paper records” is to have a relatively tamper-proof voterreviewed independent record tested against the machine tabulation of those records.
Mecklenburg County election officials seem to have lost sight of the goal of this limited
audit.
I respectfully request that the board reconsider their decision prior to the conduct and
completion of the canvass.
As a matter of information to the board, I may choose to also file this protest with the
State Board asking them to possibly take jurisdiction of this protest and the underlying
11/18/16 protest because of Mecklenburg’s staff claims that all (30+) iVotronics
counties failed to use the required paper record in their audit. I will copy this board if I
make that request.
Respectfully submitted,
_____________________
Marilyn Marks
7035 Marching Duck Drive E504 Charlotte, NC 28210
970 404 2225 Marilyn@AspenOffice.com
cc: North Carolina State Board of Elections
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ELECTION PROTEST
Use of this form is required by G.S. 163-182.9(c)
This form must be filed with the county board of elections within the timeframes set out in G.S. 163-182.9
(b)(4). Please print or type your answers. Feel free to use and attach additional sheets if needed to fully
answer the questions below. You may also attach relevant exhibits and documents. Please number the pages
of such additional sheets and attachments.
1. Full name and mailing address of person filing the protest.
Marilyn R. Marks, 7035 Marching Duck Drive E504, Charlotte, NC 28210
_________________________________________________________________________________________
___
2. Home and business phone number, fax number, and e-mail address.
Marilyn R. Marks 970 404 2225; 704 552 1618; call for fax. Marilyn@AspenOffice.com
_________________________________________________________________________________________
____
3.

Are you either a candidate or registered voter eligible to vote in the protested election?
If a candidate, for what office?
Yes. Registered Voter, Mecklenburg County.
_________________________________________________________________________________________
__
4. List the date, location, and exact nature of the election protested. Name all candidates in the election and
the number of votes each received. Note the winning candidate(s) elected or nominated.
11/8/16 General Election, Mecklenburg County
All candidates and ballot measures on the Mecklenburg County ballot. See Mecklenburg
County Board of Elections certified ballot content.
_________________________________________________________________________________________
____
5. Does this protest involve an alleged error in vote count or tabulation? If so, please explain in detail. No.
Issue involves potentially undetected errors in counts and tabulations.
________________________________________________________________________________
____
6. Does this protest involve an irregularity or misconduct not described in number 5 above? If so, please give
a detailed description of such misconduct or irregularity and name those who committed such action. Yes.
Violation of requirements of hand-to-eye sample count requirements as provided in statute.
See Exhibit 1.
_________________________________________________________________________________________
____
7. Please set out all election laws or regulations that you allege were violated in your responses to 5 or 6
above. State how each violation occurred. Please provide the names, addresses, and phone numbers of those
who you allege committed such violations.
Hand-to-eye sample counts as provided for by §163-182.1(b)(1) (currently effective) require
“paper records” to be compared to electronically generated totals. The clear meaning of
“paper records” as used in this and related statutes is the VVPAT record which the voter
sees and may verify. During the Mecklenburg sample count on Tuesday, November 15,
election officials ignored the VVPAT records and created paper printouts (EL155) from
electronic records that were not available for verification by the voter. The created paper
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printouts were hand-tallied and compared to the electronic tally of the electronic version of
the paper printouts. Such an exercise is almost meaningless and circumvents the language
and the intent of the statute requiring sample counts.
Board of Elections management, including Michael Dickerson and Kristin Mavromatis,
instructed several staff members and at least 16 bi-partisan election judges who performed
the work at the Freedom Drive location on November 15. I do not have names or telephone
numbers of the election judges undertaking the work. (contact information --741 Kenilworth Ave.
Ste 202, Charlotte, NC 28204, 704-336-2133, Mecklenburg.boe@ncsbe.gov.

The voters of Mecklenburg County cannot have confidence in the results of the
election, given the failure of the board to properly conduct a sample audit of the election.
See Exhibit 1 for additional details.
______________________________________________________________________________________
8. Please provide the names, addresses, and phone numbers of any witnesses to any misconduct alleged by
you in this protest, and specify what each witness listed saw or knows. I witnessed this violation of
statute in the officials’ use of the EL155 printouts rather than the VVPAT records for the
sample hand-to-eye audits. A BoE employee Michael (last name unknown) supervising bipartisan teams at the Freedom Drive location was present and explained the process to me.
Another non-employee witness present was Alesha Brown, Southern Coalition for Social
Justice, 1415 W NC Hwy 54, #101 Durham, NC 27707 (919-323-3380). Kristin Mavromatis has
the names of the election workers supervising, and the bi-partisan team members conducting
the tallies.
_________________________________________________________________________________________
____
9. What action do you desire the county board of elections to take in this matter?
Board should immediately undertake compliant audit sampling using the VVPAT as the
“paper records” to compare to the precinct and early voting location totals generated by the
Unity server. The County BoE should confer with the NCSBOE to determine whether the
previously selected precincts should be tested, or whether the state board chooses to
randomly select other precincts and early voting locations to test. The State Board should
consider factors such as the security and condition of the records, as well as the statistical
level of assurance in making this determination.
_________________________________________________________________________________________
____
10. Do you contend the allegations set out by you are sufficient to have affected or cast doubt upon the results
of the protested election? If your answer is yes, please state the factual basis for your opinion. Yes, the
failure to properly test the electronic tallies of the DRE’s can certainly cast doubt upon the
election. There are credible reports of “vote flipping” in “early voting” in Mecklenburg
County. The method of sampling used would not detect the impact of “vote flipping.” See
Exhibit 1. Additionally, there were reported failures of the DRE PEB memory cards in
precincts 5, 85, and 145 where EL155 data was reported used and the source record and has
not been tested against the VVPAT record.
_________________________________________________________________________________________
____
11. Have you read and reviewed the North Carolina law pertaining to election protests as set out in G.S. 163182.9 through G.S. 163-182.14 and current North Carolina State Board of Elections regulations pertaining to
election protests? Yes.
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_________________________________________________________________________________________
____
12. How many pages of additional answer are attached to this protest? (10 total pages) update 28 total pages
How many pages of attachments are attached? (10 total pages) update 28 pages
___________________________
_
Signature of Protestor
Date/Time Filed with County Board
______________________________________
(to be filled out by the county board)
NOTE: The county board must provide the State Board with a complete copy of a filed protest within one
business day after it is filed. In addition, the county board shall provide a copy of the election audit with this
copy of the protest.
Please direct any questions to your county board of elections or the North Carolina State Board of Elections,
PO Box 27255, Raleigh, NC 27611-7255, (919) 733-7173.
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Marks Election Protest
Mecklenburg County
11/8/16 General Election

Exhibit 1

Summary of alleged violation of statutory provisions and intent of sample handto-eye count
The purpose of the statutorily mandated “hand-to-eye sample counts” is to gain
confidence in the accuracy of the presidential race tabulation in one randomly-selected
Election Day precinct and one Early Voting location as a proxy for the accuracy county’s
election results. The process undertaken by the Mecklenburg BoE purposely
circumvented the clear intent of the law by avoiding the use of the VVPAT (Voter
Verified Paper Audit Trail) (Exhibit 2) document as the required “paper record” reference
document for verification.
The remedy for the violation and failure to use the VVPAT “paper record” as the record
of reference in the sample is the for the Board to order the staff and election judges to
perform the sample count using the VVPAT record as required by statute.
§163-182 (1)(b)(1) requires a sample “hand-to-eye count of the paper ballots or paper
records.” It is clear from numerous references in the Election Code that “paper
records” references the VVPAT records seen by the voter as he marks and cast his
ballot. In fact, the relevant section effective beginning in 2018, after the discontinuance
of DRE’s, removes the term “paper records” because DRE’s and VVPAT’s will no longer
be in use. (Emphasis added in citations below.)
§163-165.7(a) stating requirements of current voting systems provides, “The State
Board may certify additional voting systems only if they meet the requirements of the
request for proposal process set forth in this section and only if they generate either a
paper ballot or a paper record by which voters may verify their votes before casting
them and which provides a backup means of counting the vote that the voter casts.”
Subsections (4) and (5) further reinforce the statutory meaning of the “paper record” in a
DRE, requiring that the “paper record” be viewable by the voter:
4.With respect to electronic voting systems, that the voting system generate a
paper record of each individual vote cast, which paper record shall be maintained
in a secure fashion and shall serve as a backup record for purposes of any
hand-to-eye count, hand-to-eye recount, or other audit. Electronic systems that
employ optical scan technology to count paper ballots shall be deemed to satisfy
this requirement.
5. With respect to DRE voting systems, that the paper record generated by the
system be viewable by the voter before the vote is cast electronically, and that
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the system permit the voter to correct any discrepancy between the electronic
vote and the paper record before the vote is cast.
The process undertaken in Mecklenburg County (and possibly in other counties)
violates the required use of the “paper record.” Instead, the non-compliant process
converts the electronic ballot images to a paper printout of those images (EL155, Exhibit
3). The voters do not see nor verify such data at the time of voting. The EL155 printout
is hand-tallied in a wasteful exercise (mistakenly called a “hand-to-eye” count) that
merely proves that the electronic EL155 compilation is mathematically correct in the
results printout (EL30A, Exhibit 4).
The Mecklenburg tally method is a laborious and wasteful process of little value that
could have been accomplished in minutes by exporting the EL155 detail data into a
worksheet and tabulating it. But even with such an automated exercise, one would have
only proved that in one contest only, (the presidential race), the arithmetic addition for
the flash memory card data was accurate. The statutory intent is to compare the
tabulation of the voter verified ballot record to the electronic tabulation of the data in the
electronic record. Comparing a post-election created “paper record” against the
electronic tabulation of the electronic version misses the point, and fails to comply with
the law.
When I asked Kristin Mavromatis about the process of not auditing the electronic record
against the VVPAT, she stated that either “paper record” (VVPAT or EL155) can be
used at the officials’ option. She stated that reference to the VVPAT is too time
consuming. The statutory language does not support this contention and method of
hand-to-eye count.
There can be little confidence in the tabulations based on the circumvention of the key
required process of testing the voter verified record against the electronic record. There
can be no assurance that the VVPAT agrees with the EL155’s or the summarized
EL155 electronic ballot images tallies without comparison back to the voter verified
record (VVPAT).
The practical need for the proper conduct of the hand-to-eye sample count is further
evidenced by reports of DRE “vote-flipping.” Reviewing the VVPAT records should
reveal anomalies in voter made corrections, or potential “flipped votes” where verified
tape differs from the EL155 electronic record.
(http://www.npr.org/2016/10/26/499450796/some-machines-are-flipping-votes-but-thatdoesnt-mean-theyre-rigged; http://time.com/4547594/vote-flipping-election-rigged/; )
The Board should immediately undertake the required sample hand-to-eye sample
count of the VVPAT against the printout of the machine totals as rolled up to the
precinct report. (EL30A Exhibit 3) The results of this test should be determined before
the canvass can be finalized.
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Exhibit 3--Marks

EXAMPLE EL155 printout from 11/7/14 SC election.
(“ballot image files” representing data stored on flash memory card from each DRE ballot input)
E&l2a0o7c067F(s0p16.66h3b6T&a00L
RUN DATE:11/07/14 01:14 PM
ELECTION ID: 01110414
VOTR.
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642

B/I
2*
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
5*
5
5
5
5
5
5
5
5
5
5
5
5
5
5
5
5
7*
7
7
7
7

PRECINCT

1 - Abbeville No. 1

CANDIDATES RECEIVING A VOTE
12 Nikki R Haley
16 Henry McMaster
20 Mark Hammond
23 Curtis Loftis
27 Alan Wilson
31 Richard Eckstrom
35 Molly Mitchell Spearman
39 Bob Livingston
43 Hugh E Weathers
51 Lindsey Graham
55 Tim Scott
60 Jeff Duncan
64 Craig A Gagnon
67 Mark Sumner
70 Sue Simpson
73 Betty A Cowan
88 Barney Gambrell
106 Yes
110 No
5 Republican
12 Nikki R Haley
16 Henry McMaster
20 Mark Hammond
23 Curtis Loftis
27 Alan Wilson
31 Richard Eckstrom
35 Molly Mitchell Spearman
39 Bob Livingston
43 Hugh E Weathers
50 Brad Hutto
56 Jill Bossi
60 Jeff Duncan
64 Craig A Gagnon
88 Barney Gambrell
107 No
109 Yes
2 Democratic
10 Vincent Sheheen
15 Bakari Sellers
19 Ginny Deerin
26 Parnell Diggs

Governor
Lieutenant Governor
Secretary of State
State Treasurer
Attorney General
Comptroller General
State Superintendent of Education
Adjutant General
Commissioner of Agriculture
U S Senate
U.S. Senate (Unexpire Term)
CNG0003 U S House of Representatives Dis
HOUS011 State House of Representatives D
Probate Judge
Auditor
County Treasurer
Soil and Water District Commission
Amendment 1
Amendment 2
STRAIGHT PARTY
Governor
Lieutenant Governor
Secretary of State
State Treasurer
Attorney General
Comptroller General
State Superintendent of Education
Adjutant General
Commissioner of Agriculture
U S Senate
U.S. Senate (Unexpire Term)
CNG0003 U S House of Representatives Dis
HOUS011 State House of Representatives D
Soil and Water District Commission
Amendment 1
Amendment 2
STRAIGHT PARTY
Governor
Lieutenant Governor
Secretary of State
Attorney General
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5101642 7 30 Kyle Herbert
5101642 7 34 Tom Thompson
5101642 7 49 Brad Hutto
5101642 7 54 Joyce Dickerson
5101642 7 59 Barbara Jo Mullis
5101642 7 63 Tombo Hite
5101642 7 67 Mark Sumner
5101642 7 70 Sue Simpson
5101642 7 73 Betty A Cowan
5101642 7 80 James B Tisdale Jr
5101642 7 89 Jim Irwin
5101642 7 98 Bertha D Crawford
5101642 7 106 Yes
5101642 7 109 Yes
5101642 4 * 12 Nikki R Haley
5101642 4 16 Henry McMaster
5101642 4 20 Mark Hammond
5101642 4 23 Curtis Loftis
5101642 4 27 Alan Wilson
5101642 4 31 Richard Eckstrom
5101642 4 35 Molly Mitchell Spearman
5101642 4 39 Bob Livingston
RUN DATE:11/07/14 01:14 PM
ELECTION ID: 01110414
VOTR.
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642

B/I
4
4
4
4
4
4
4
4
4
4
4
4
4
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Comptroller General
State Superintendent of Education
U S Senate
U.S. Senate (Unexpire Term)
CNG0003 U S House of Representatives Dis
HOUS011 State House of Representatives D
Probate Judge
Auditor
County Treasurer
SCH0003 School Board District 3
Soil and Water District Commission
CTY0004 City Council District 4
Amendment 1
Amendment 2
Governor
Lieutenant Governor
Secretary of State
State Treasurer
Attorney General
Comptroller General
State Superintendent of Education
Adjutant General
PRECINCT 1 - Abbeville No. 1

CANDIDATES RECEIVING A VOTE
43 Hugh E Weathers
51 Lindsey Graham
55 Tim Scott
60 Jeff Duncan
63 Tombo Hite
67 Mark Sumner
70 Sue Simpson
73 Betty A Cowan
84 C Brad Evans
88 Barney Gambrell
89 Jim Irwin
106 Yes
109 Yes

Commissioner of Agriculture
U S Senate
U.S. Senate (Unexpire Term)
CNG0003 U S House of Representatives Dis
HOUS011 State House of Representatives D
Probate Judge
Auditor
County Treasurer
SCH0006 School Board District 6
Soil and Water District Commission
Soil and Water District Commission
Amendment 1
Amendment 2
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Friday, November 18, 2016 at 12:03:52 PM Eastern Standard Time

Subject: Fwd: Ques*ons on North Carolina recount and audit statutes
Date: Friday, November 18, 2016 at 10:10:35 AM Eastern Standard Time
From: Dan Pederson
To:
Marilyn Marks
Marilyn,
See the email exchange copied below. Note item #1. The highlighting is Don Wright's, and it is his response to a list of questions I sent
to him. I will forward that list in the next email.
See also his answer (in blue text) to question #2 in the email dated 3/20 below.

---------- Forwarded message ---------From: Wright, Don <don.wright@ncsbe.gov>
Date: Wed, Jun 4, 2014 at 12:53 PM
Subject: RE: Questions on North Carolina recount and audit statutes
To: Dan Pederson <dan@ceimn.org>

(1) NC is moving to a paper ballot optical scan system by 2018 and will therefore no longer be using “paper
records” (or "VVPATs"), DRE touch screen voting systems will no longer be certified for use in NC after 1/1/2018.
or,

(2) despite the fact that the term “VVPATs” or the term “paper records” is not explicitly included in either the
definition of ‘ballot’ or 'paper ballot,’ NC would still construe those definitions to include VVPATs or paper records?,
VVPATS result tapes are not considered ballots and are public record. But the actual iVo RTAL tapes produced by
the action of the voter are considered ballots are not public record. .and

(3) because the term “paper records” has been removed from the audit law, but has not been explicitly been added
to the definition of “ballot” or “paper ballot,” if DREs with VVPATS are still being used in 2018, will the VVPATs
continue to be counted in audits in 2018 and thereafter? There will be no WPATS after 1/1/2018.

In addition, you did confirm that NC currently does not count VVPATs in recounts, but counts them in audits, but can
you advise re: why? We do note the language in in the regulatory code that states that "A manual recount, by hand
and eye, of ballots is not possible whenever a lever machine or direct record electronic voting machine error occurs"
(08 NCAC 09.0108(c)). However, NC does (currently) count VVPATs in audits, and therefore it is clearly possible to
count them (in recounts). Is that regulatory language left over from when NC’s DREs were paperless? If so, are
there any plans to remove it and require VVPATs or paper records, to the extent still used after 2018, to be counted
in recounts (as well as in audits)? Sample audit counts are separate from recounts and are used to confirm the
accuracy of the totals. Recounts are controlling as to the actual winner of a race. There will be no VVAPTS after
1/1/2018.

Don Wright
General Counsel
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NC State Board of Elec*ons
PO Box 27255
Raleigh, N.C. 27611-7255
(919) 715-5333
don.wright@ncsbe.gov

From: Dan Pederson [mailto:dan@ceimn.org]
Sent: Wednesday, June 04, 2014 12:10 PM
To: Wright, Don
Subject: Fwd: Questions on North Carolina recount and audit statutes

Mr. Wright,

Regarding my email of May 1st, I am hoping you can answer the follow-up questions I attached.

Please let me know if you will not be able to address these questions.

Thank you again for your assistance.

Dan Pederson

---------- Forwarded message ---------From: Dan Pederson <dan@ceimn.org>
Date: Thu, May 1, 2014 at 11:28 AM
Subject: Re: Questions on North Carolina recount and audit statutes
To: "Wright, Don" <don.wright@ncsbe.gov>
Mr. Wright,

Thank you again for you response to my questions. I have some follow-up questions on question #2-regarding the removal references to "paper records" from the statutes. Please see the attached document.
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Best regards,

Dan Pederson

On Wed, Apr 9, 2014 at 12:37 PM, Wright, Don <don.wright@ncsbe.gov> wrote:

Dear Mr. Pederson,

See below.

Don Wright
General Counsel
NC State Board of Elec*ons
PO Box 27255
Raleigh, N.C. 27611-7255
(919) 715-5333
don.wright@ncsbe.gov

From: Dan Pederson [mailto:dan@ceimn.org]
Sent: Wednesday, April 09, 2014 11:04 AM
To: Wright, Don
Subject: Fwd: Questions on North Carolina recount and audit statutes

Mr. Wright,
Here are the questions. Thank you for your assistance.
Dan Pederson

---------- Forwarded message ---------From: Dan Pederson <dan@ceimn.org>
Date: Thu, Mar 20, 2014 at 9:46 PM
Subject: Questions on North Carolina recount and audit statutes
To: don.wright@ncsbe.gov
Mr. Wright:
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I am hoping you can answer some specific questions about the North Carolina elections statutes.
Citizens for Election Integrity Minnesota maintains searchable databases of state recount and audit laws.
We are a nonprofit, nonpartisan organization that creates these databases and makes them freely available
to candidates, election officials and the public. I am in the process of updating our database entries for
North Carolina and want to be sure they contain the correct information. Please see my questions below.
1) Section 163.182.1(b)(1) requires that the "random selection of precincts..shall be done publicly" for the
sample hand-to-eye count (audit) of the paper ballots. Randon selection is made by two SBE staff using a
list of all precincts in a county and using a web-based random selection service that allows a range of
numbers to be entered and then selects one number. The precincts are numbered on the list and thus are
selected based upon the numbers generated by the web-based selector. The public can view this task if
they desire.
Is there a rule or a statute that specifies that the public is also allowed to observe when the audit is
conducted? The public is allowed. There is no rule or statute on this issue because the public always has
access to election tasks unless restricted by statute or rule. The assumption is that an election task is open
to the public.
2) In 2013 North Carolina amended its statutes (163.182.1 and 163.182.2(b)(1a)) to remove references to
"paper records."
In regard to how this amendment applies to Direct Recoding Electronic (DRE) voting equipment with voter
verifiable paper trails (VVPATs), would VVPATs be hand counted in the audit (sample hand-to-eye count)
referenced in 163.182.1(b)(1)? Yes.
NCAC 09.0108(c) indicates that a manual recount by hand and eye is not possible for DRE voting machine
errors. Would DREs with VVPATS ever be subject to a hand-to-eye count under the terms of the recount
statutes or rules? VVPATS have not been used in a DRE recount that is not a sample audit count.
3) Sections 163.181.1(b)(1) and 163.182.2(b)(1a) both seem to be requiring a hand counting of a sample of
ballots. ls there a reason they both exist and do they work together in some way? Good question. I have
also wondered why our General Assembly included the sample audit count mandate in both statutes. They
mandate the same action which we follow.
You can view our current database entries for North Carolina at the following links:
Recount Database--North Carolina: http://www.ceimn.org/ceimn-state-recount-laws-searchable-dat
abase/states/North%20Carolina
Audit Database--North Carolina: http://www.ceimn.org/state-audit-laws-searchable-database/
states/north%20carolina
Thank you for your assistance.
Best regards,
Dan Pederson
-Daniel Pederson
Program Coordinator
Citizens for Election Integrity - Minnesota
2323 East Franklin Ave.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2005
SESSION LAW 2005-323
SENATE BILL 223
AN ACT TO RESTORE PUBLIC CONFIDENCE IN THE ELECTION PROCESS BY
REQUIRING THAT THE STATE BOARD OF ELECTIONS, THROUGH THE
DEVELOPMENT OF A REQUEST FOR PROPOSAL, ENSURE THAT ALL
VOTING SYSTEMS GENERATE EITHER A PAPER BALLOT OR A PAPER
RECORD BY WHICH VOTERS MAY VERIFY THEIR VOTES BEFORE
CASTING THEM AND WHICH PROVIDES A BACKUP MEANS OF
COUNTING THE VOTE THAT THE VOTER CASTS; BY PROVIDING
STATUTORY GUIDANCE AS TO COUNTING; BY STANDARDIZING
PURCHASING OF VOTING SYSTEMS IN NORTH CAROLINA, INCLUDING
A REVIEW OF SOURCE CODE FOR SOFTWARE RELATED TO THOSE
VOTING SYSTEMS AND AUTHORIZATION TO ESTABLISH THE ROLE OF
THE STATE BOARD OF ELECTIONS AND COUNTY BOARD OF
ELECTIONS RELATED TO TRAINING AND SUPPORT OF VOTING
SYSTEMS; BY REQUIRING POSTELECTION TESTING OF VOTING
SYSTEMS, INCLUDING A PAPER SAMPLE-COUNT; BY EXPANDING THE
RIGHT TO A HAND-TO-EYE RECOUNT OF PAPER BALLOTS; AND BY
PERMITTING A PILOT PROGRAM TO EXPERIMENT WITH NONPAPER
MEANS OF VOTER VERIFICATION AND BALLOT BACKUP.
The General Assembly of North Carolina enacts:
SECTION 1.(a) Effective August 1, 2005, and applicable to any voting
systems upgraded or acquired on or after that date and to all voting systems used in the
State during any election during or after 2006, G.S. 163-165.7 reads as rewritten:
"§ 163-165.7. Voting systems: powers and duties of State Board of Elections.
(a)
The State Board of Elections shall have authority to approve types, makes,
and models of voting systems for use in elections and referenda held in this State. Only
voting systems that have been approved by the State Board shall be used to conduct
elections under this Chapter, and the approved systems shall be valid in any election or
referendum held in any county or municipality. The State Board may, upon request of a
local board of elections, authorize the use of a voting system not approved for general
use. Only voting systems that have been certified by the State Board of Elections in
accordance with the procedures and subject to the standards set forth in this section and
that have not been subsequently decertified shall be permitted for use in elections in this
State. Those certified voting systems shall be valid in any election held in the State or in
any county, municipality, or other electoral district in the State. Subject to all other
applicable rules adopted by the State Board of Elections and, with respect to federal
elections, subject to all applicable federal regulations governing voting systems, paper
ballots marked by the voter and counted by hand shall be deemed a certified voting
system. The State Board of Elections shall certify optical scan voting systems, optical
scan with ballot markers voting systems, and direct record electronic voting systems if
any of those systems meet all applicable requirements of federal and State law. The
State Board may certify additional voting systems only if they meet the requirements of
the request for proposal process set forth in this section and only if they generate either
a paper ballot or a paper record by which voters may verify their votes before casting
them and which provides a backup means of counting the vote that the voter casts.
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Those voting systems may include optical scan and direct record electronic (DRE)
voting systems. In consultation with the Office of Information Technology Services, the
State Board shall develop the requests for proposal subject to the provisions of this
Chapter and other applicable State laws. Among other requirements, the request for
proposal shall require at least all of the following elements:
(1)
That the vendor post a bond or letter of credit to cover damages
resulting from defects in the voting system. Damages shall include,
among other items, any costs of conducting a new election attributable
to those defects.
(2)
That the voting system comply with all federal requirements for voting
systems.
(3)
That the voting system must have the capacity to include in precinct
returns the votes cast by voters outside of the voter's precinct as
required by G.S. 163-132.5G.
(4)
With respect to electronic voting systems, that the voting system
generate a paper record of each individual vote cast, which paper
record shall be maintained in a secure fashion and shall serve as a
backup record for purposes of any hand-to-eye count, hand-to-eye
recount, or other audit. Electronic systems that employ optical scan
technology to count paper ballots shall be deemed to satisfy this
requirement.
(5)
With respect to DRE voting systems, that the paper record generated
by the system be viewable by the voter before the vote is cast
electronically, and that the system permit the voter to correct any
discrepancy between the electronic vote and the paper record before
the vote is cast.
(6)
With respect to all voting systems using electronic means, that the
vendor provide access to all of any information required to be placed
in escrow by a vendor pursuant to G.S. 163-165.9A for review and
examination by the State Board of Elections; the Office of Information
Technology Services; the State chairs of each political party
recognized under G.S. 163-96; the purchasing county; and designees
as provided in subdivision (9) of subsection (d) of this section.
(7)
That the vendor must quote a statewide uniform price for each unit of
the equipment.
(8)
That the vendor must separately agree with the purchasing county that
if it is granted a contract to provide software for an electronic voting
system but fails to debug, modify, repair, or update the software as
agreed or in the event of the vendor having bankruptcy filed for or
against it, the source code described in G.S. 163-165.9A(a) shall be
turned over to the purchasing county by the escrow agent chosen under
G.S. 163-165.9A(a)(1) for the purposes of continuing use of the
software for the period of the contract and for permitting access to the
persons described in subdivision (6) of this subsection for the purpose
of reviewing the source code.
In its request for proposal, the State Board of Elections shall address the mandatory
terms of the contract for the purchase of the voting system and the maintenance and
training related to that voting system.
No voting system acquired or upgraded by a county before August 1, 2005, shall be
used in an election during or after 2006 unless the county can demonstrate to the State
Board of Elections compliance with the requirements in subdivisions (1) through (8) of
this subsection, where those requirements are applicable to the type of voting system
involved.
(b)
The State Board may also, upon notice and hearing, disapprove decertify
types, makes, and models of voting systems. Upon disapproving decertifying a type,
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make, or model of voting system, the State Board shall determine the process by which
the disapproved decertified system is discontinued in any county. If a county makes a
showing that discontinuance would impose a financial hardship upon it, the county shall
be given up to four years from the time of State Board disapproval to replace the
system. A county may appeal a decision by the State Board concerning discontinuance
of a voting system the process by which the decertified system is discontinued in that
county to the superior court in that county or to the Superior Court of Wake County.
The county has 30 days from the time it receives notice of the State Board's decision on
discontinuancethe process by which the decertified system is discontinued in that
county to make that appeal.
(c)
Prior to certifying a voting system, the State Board of Elections shall review,
or designate an independent expert to review, all source code made available by the
vendor pursuant to this section and certify only those voting systems compliant with
State and federal law. At a minimum, the State Board's review shall include a review of
security, application vulnerability, application code, wireless security, security policy
and processes, security/privacy program management, technology infrastructure and
security controls, security organization and governance, and operational effectiveness,
as applicable to that voting system. Any portion of the report containing specific
information related to any trade secret as designated pursuant to G.S. 132-1.2 shall be
confidential and shall be accessed only under the rules adopted pursuant to subdivision
(9) of subsection (d) of this section. The State Board may hear and discuss the report of
any such review under G.S. 143-318.11(a)(1).
(d)
Subject to the provisions of this Chapter, the State Board of Elections shall
prescribe rules for the adoption, handling, operation, and honest use of certified voting
systems, including, but not limited to,including all of the following:
(1)
Procedures for county boards of elections to utilize when
recommending the purchase of a Types, makes, and models of
certified voting systems approved system for use in this Statethat
county.
(2)
Form of official ballot labels to be used on voting systems.
(3)
Operation and manner of voting on voting systems.
(4)
Instruction of precinct officials in the use of voting systems.
(5)
Instruction of voters in the use of voting systems.
(6)
Assistance to voters using voting systems.
(7)
Duties of custodians of voting systems.
(8)
Examination and testing of voting systems in a public forum in the
county before and after use in an election.
(9)
Notwithstanding G.S. 132-1.2, procedures for the review and
examination of any information placed in escrow by a vendor pursuant
to G.S. 163-165.9A by only the following persons:
a.
State Board of Elections.
b.
Office of Information Technology Services.
c.
The State chairs of each political party recognized under
G.S. 163-96.
d.
The purchasing county.
Each person listed in sub-subdivisions a. through d. of this subdivision
may designate up to three persons as that person's agents to review and
examine the information. No person shall designate under this
subdivision a business competitor of the vendor whose proprietary
information is being reviewed and examined. For purposes of this
review and examination, any designees under this subdivision and the
State party chairs shall be treated as public officials under G.S. 132-2.
(10) With respect to electronic voting systems, procedures to maintain the
integrity of both the electronic vote count and the paper record. Those
procedures shall at a minimum include procedures to protect against
SL2005-0323
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the alteration of the paper record after a machine vote has been
recorded and procedures to prevent removal by the voter from the
voting enclosure of any paper record or copy of an individually voted
ballot or of any other device or item whose removal from the voting
enclosure could permit compromise of the integrity of either the
machine count or the paper record.
Any rules adopted under this subsection shall be in conjunction with procedures and
standards adopted under G.S. 163-182.1, are exempt from Chapter 150B of the General
Statutes, and are subject to the same procedures for notice and publication set forth in
G.S. 163-182.1.
(e)
The State Board of Elections shall facilitate training and support of the voting
systems utilized by the counties."
SECTION 1.(a1) G.S. 163-166.7(c) reads as rewritten:
"(c) The State Board of Elections shall promulgate rules for the process of voting.
Those rules shall emphasize the appearance as well as the reality of dignity, good order,
impartiality, and the convenience and privacy of the voter. Those rules, at a minimum,
shall include procedures to ensure that all the following occur:
(1)
The voting system remains secure throughout the period voting is
being conducted.
(2)
Only properly voted official ballots or paper records of individual
voted ballots are introduced into the voting system.
(3)
Except as provided by G.S. 163-166.9, no official ballots leave the
voting enclosure during the time voting is being conducted there. The
rules shall also provide that during that time no one shall remove from
the voting enclosure any paper record or copy of an individually voted
ballot or of any other device or item whose removal from the voting
enclosure could permit compromise of the integrity of either the
machine count or the paper record.
(4)
All improperly voted official ballots or paper records of individual
voted ballots are returned to the precinct officials and marked as
spoiled.
(5)
Voters leave the voting place promptly after voting.
(6)
Voters not clearly eligible to vote in the precinct but who seek to vote
there are given proper assistance in voting a provisional official ballot
or guidance to another voting place where they are eligible to vote.
(7)
Information gleaned through the voting process that would be helpful
to the accurate maintenance of the voter registration records is
recorded and delivered to the county board of elections.
(8)
The registration records are kept secure.
(9)
Party observers are given access as provided by G.S. 163-45 to current
information about which voters have voted.
(10) The voter, before voting, shall sign that voter's name on the pollbook,
other voting record, or voter authorization document. If the voter is
unable to sign, a precinct official shall enter the person's name on the
same document before the voter votes."
SECTION 1.(b) Section 11 of S.L. 2003-226, which would have made
amendment to G.S. 163-165.7 effective January 1, 2006, is repealed.
SECTION 1.(c) In order to carry forward the first of two amendments that
would have been made by Section 11 of S.L. 2003-226 to the old version of
G.S. 163-165.7, effective January 1, 2006, G.S. 163-165.7, as rewritten by subsection
(a) of this section, is amended by adding the following new subsection:
"(a1) Federal Assistance. – The State Board may use guidelines, information,
testing reports, certification, decertification, recertification, and any relevant data
produced by the Election Assistance Commission, its Standards Board, its Board of
Advisors, or the Technical Guidelines Development Committee as established in Title II
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of the Help America Vote Act of 2002 with regard to any action or investigation the
State Board may take concerning a voting system. The State Board may use, for the
purposes of voting system certification, laboratories accredited by the Election
Assistance Commission under the provisions of section 231(2) of the Help America
Vote Act of 2002."
SECTION 1.(d) In order to carry forward the second of two amendments
that would have been made by Section 11 of S.L. 2003-226 to the old version of
G.S. 163-165.7, effective January 1, 2006, G.S. 163-165.7(d), as rewritten by subsection
(a) of this section, is amended by adding the following new subdivision:
"(11) Compliance with section 301 of the Help America Vote Act of 2002."
SECTION 1.(e) G.S. 163-132.5G reads as rewritten:
"§ 163-132.5G. Voting data maintained by precinct.
To the extent that it can do so without compromising the secrecy of an individual's
ballot, each county board of elections shall maintain voting data by precinct so that
precinct returns for each item on the ballot shall include the votes cast by residents of
the precinct who voted by provisional ballot and by absentee ballot, both mail and
one-stop. The county board shall not be required to report provisional and absentee
voting data by precinct until 60 days after the election. The State Board of Elections
shall adopt rules for the enforcement of this section with the goal that all voting data
shall be reported by precinct by the 2006 election. Those rules shall provide for
exemptions where the expense of compliance would place a financial hardship on a
county. Those rules shall provide for compliance by 2004 for counties the State Board
determines are capable of complying by that year."
SECTION 1.(f) G.S. 163-165.1(e) reads as rewritten:
"(e) Voted ballots and paper records of individual voted ballots shall be treated as
confidential, and no person other than elections officials performing their duties may
have access to voted ballots or paper records of individual voted ballots except by court
order or order of the appropriate board of elections as part of the resolution of an
election protest or investigation of an alleged election irregularity or violation. Voted
ballots and paper records of individual voted ballots shall not be disclosed to members
of the public in such a way as to disclose how a particular voter voted, unless a court
orders otherwise."
SECTION 2.(a) Part 2 of Article 14A of Chapter 163 of the General Statutes
is amended by adding a new section to read:
"§ 163-165.9A. Voting systems: requirements for voting systems vendors; penalties.
(a)
Duties of Vendor. – Every vendor that has a contract to provide a voting
system in North Carolina shall do all of the following:
(1)
The vendor shall place in escrow with an independent escrow agent
approved by the State Board of Elections all software that is relevant
to functionality, setup, configuration, and operation of the voting
system, including, but not limited to, a complete copy of the source
and executable code, build scripts, object libraries, application
program interfaces, and complete documentation of all aspects of the
system including, but not limited to, compiling instructions, design
documentation, technical documentation, user documentation,
hardware and software specifications, drawings, records, and data. The
State Board of Elections may require in its request for proposal that
additional items be escrowed, and if any vendor that agrees in a
contract to escrow additional items, those items shall be subject to the
provisions of this section. The documentation shall include a list of
programmers responsible for creating the software and a sworn
affidavit that the source code includes all relevant program statements
in low-level and high-level languages.
(2)
The vendor shall notify the State Board of Elections of any change in
any item required to be escrowed by subdivision (1) of this subsection.
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(3)

The chief executive officer of the vendor shall sign a sworn affidavit
that the source code and other material in escrow is the same being
used in its voting systems in this State. The chief executive officer
shall ensure that the statement is true on a continuing basis.
(4)
The vendor shall promptly notify the State Board of Elections and the
county board of elections of any county using its voting system of any
decertification of the same system in any state, of any defect in the
same system known to have occurred anywhere, and of any relevant
defect known to have occurred in similar systems.
(5)
The vendor shall maintain an office in North Carolina with staff to
service the contract.
(b)
Penalties. – Willful violation of any of the duties in subsection (a) of this
section is a Class G felony. Substitution of source code into an operating voting system
without notification as provided by subdivision (a)(2) of this section is a Class I felony.
In addition to any other applicable penalties, violations of this section are subject to a
civil penalty to be assessed by the State Board of Elections in its discretion in an amount
of up to one hundred thousand dollars ($100,000) per violation. A civil penalty assessed
under this section shall be subject to the provisions of G.S. 163-278.34(e)."
SECTION 2.(b) This section applies with respect to purchase or upgrade of
any voting system on or after August 1, 2005.
SECTION 3. Effective August 1, 2005, G.S. 163-165.8 reads as rewritten: "§
163-165.8.
Voting systems: powers and duties of board of county
commissioners.
The board of county commissioners, with the approval of the county board of
elections, may adopt and purchase or lease acquire only a voting system of a type,
make, and model approved certified by the State Board of Elections for use in some or
all voting places in the county at some or all elections.
The board of county commissioners may decline to adopt and purchase or lease
acquire any voting system recommended by the county board of elections but may not
adopt and purchase or lease acquire any voting system that has not been approved by
the county board of elections. Article 8 of Chapter 143 of the General Statutes does not
apply to the purchase of a voting system certified by the State Board of Elections."
SECTION 4. Effective August 1, 2005, G.S. 163-165.9 reads as rewritten:
"§ 163-165.9. Voting systems: powers and duties of county board of elections.
(a)
Before approving the adoption and purchase or lease acquisition of any
voting system by the board of county commissioners, the county board of elections shall
do all of the following:
(1)
Obtain a current financial statement from the proposed vendor or
lessor of the voting system and send copies of the statement to the
county attorney and the chief county financial officer.Recommend to
the board of county commissioners which type of voting system
should be acquired by the county.
(2)
Witness a demonstration, in that county or at a site designated by the
State Board of Elections, of the type of voting system to be
recommended by the proposed vendor or lessor and also witness a
demonstration of at least one other type of voting system approved
certified by the State Board of Elections.
(3)
Test, during an election, the proposed voting system in at least one
precinct in the county where the voting system would be used if
adopted.
(b)
After the acquisition of any voting system, the county board of elections shall
comply with any requirements of the State Board of Elections regarding training and
support of the voting system."
SECTION 5.(a) G.S. 163-182.1(b) reads as rewritten:
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"(b) Procedures and Standards. – The State Board of Elections shall adopt uniform
and nondiscriminatory procedures and standards for voting systems. The standards shall
define what constitutes a vote and what will be counted as a vote for each category of
voting system used in the State. The State Board shall adopt those procedures and
standards at a meeting occurring not earlier than 15 days after the State Board gives
notice of the meeting. The procedures and standards adopted shall apply to all elections
occurring in the State and shall be subject to amendment or repeal by the State Board
acting at any meeting where notice that the action has been proposed has been given at
least 15 days before the meeting. These procedures and standards shall not be
considered to be rules subject to Article 2A of Chapter 150B of the General Statutes.
However, the State Board shall publish in the North Carolina Register the procedures
and standards and any changes to them after adoption, with that publication noted as
information helpful to the public under G.S. 150B-21.17(a)(6). Copies of those
procedures and standards shall be made available to the public upon request or
otherwise by the State Board. For optical scan and direct record electronic voting
systems, and for any other voting systems in which ballots are counted other than on
paper by hand and eye, those procedures and standards shall do both of the following:
(1)
Provide for a sample hand-to-eye count of the paper ballots or paper
records of a statewide ballot item in every county. The presidential
ballot item shall be the subject of the sampling in a presidential
election. If there is no statewide ballot item, the State Board shall
provide a process for selecting district or local ballot items to
adequately sample the electorate. The sample chosen by the State
Board shall be of full precincts, full counts of absentee ballots, and full
counts of one-stop early voting sites. The size of the sample of each
category shall be chosen to produce a statistically significant result and
shall be chosen after consultation with a statistician. The actual units
shall be chosen at random. In the event of a material discrepancy
between the electronic or mechanical count and a hand-to-eye count,
the hand-to-eye count shall control, except where paper ballots or
records have been lost or destroyed or where there is another
reasonable basis to conclude that the hand-to-eye count is not the true
count. If the discrepancy between the hand-to-eye count and the
mechanical or electronic count is significant, a complete hand-to-eye
count shall be conducted.
(2)
provide Provide that if the voter selects votes for more than the
number of candidates to be elected or proposals to be approved in a
ballot item, the voting system shall do all the following:
(1)a. Notify the voter that the voter has selected more than the correct
number of candidates or proposals in the ballot item.
(2)b. Notify the voter before the vote is accepted and counted of the
effect of casting overvotes in the ballot item.
(3)c. Provide the voter with the opportunity to correct the official
ballot before it is accepted and counted."
SECTION 5.(b) G.S. 163-182.2 reads as rewritten:
"§ 163-182.2. Initial counting of official ballots.
(a)
The initial counting of official ballots shall be conducted according to the
following principles:
(1)
Vote counting at the precinct shall occur immediately after the polls
close and shall be continuous until completed.
(2)
Vote counting at the precinct shall be conducted with the participation
of precinct officials of all political parties then present. Vote counting
at the county board of elections shall be conducted in the presence or
under the supervision of board members of all political parties then
present.
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(3)

Any member of the public wishing to witness the vote count at any
level shall be allowed to do so. No witness shall interfere with the
orderly counting of the official ballots. Witnesses shall not participate
in the official counting of official ballots.
(4)
Provisional official ballots shall be counted by the county board of
elections before the canvass. If the county board finds that an
individual voting a provisional official ballot is not eligible to vote in
one or more ballot items on the official ballot, the board shall not
count the official ballot in those ballot items, but shall count the
official ballot in any ballot items for which the individual is eligible to
vote.
(5)
Precinct officials shall provide a preliminary report of the vote
counting to the county board of elections as quickly as possible. The
preliminary report shall be unofficial and has no binding effect upon
the official county canvass to follow.
(6)
In counties that use any certified mechanical or electronic voting
system, subject to the sample counts under G.S. 163-182.1 and
subdivision (1a) of subsection (b) of this section, and of a hand-to-eye
recount under G.S. 163-182.7 and G.S. 163-182.7A, a board of
elections shall rely in its canvass on the mechanical or electronic count
of the vote rather than the full hand-to-eye count of the paper ballots or
records. In the event of a material discrepancy between the electronic
or mechanical count and a hand-to-eye count or recount, the
hand-to-eye count or recount shall control, except where paper ballots
or records have been lost or destroyed or where there is another
reasonable basis to conclude that the hand-to-eye count is not the true
count.
(b)
The State Board of Elections shall promulgate rules for the initial counting of
official ballots. All election officials shall be governed by those rules. In promulgating
those rules, the State Board shall adhere to the following guidelines:
(1)
For each voting system used, the rules shall specify the role of precinct
officials and of the county board of elections in the initial counting of
official ballots.
(1a) For optical scan and direct record electronic voting systems, and for
any other voting systems in which ballots are counted other than on
paper by hand and eye, those rules shall provide for a sample handto-eye count of the paper ballots or paper records of a sampling of a
statewide ballot item in every county. The presidential ballot item
shall be the subject of the sampling in a presidential election. If there is
no statewide ballot item, the State Board shall provide a process for
selecting district or local ballot items to adequately sample the
electorate. The sample chosen by the State Board shall be of full
precincts, full counts of absentee ballots, and full counts of one-stop
early voting sites. The size of the sample of each category shall be
chosen to produce a statistically significant result and shall be chosen
after consultation with a statistician. The actual units shall be chosen at
random. In the event of a material discrepancy between the electronic
or mechanical count and a hand-to-eye count, the hand-to-eye count
shall control, except where paper ballots or records have been lost or
destroyed or where there is another reasonable basis to conclude that
the hand-to-eye count is not the true count. If the discrepancy between
the hand-to-eye count and the mechanical or electronic count is
significant, a complete hand-to-eye count shall be conducted.
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(2)

The rules shall provide for accurate unofficial reporting of the results
from the precinct to the county board of elections with reasonable
speed on the night of the election.
(3)
The rules shall provide for the prompt and secure transmission of
official ballots from the voting place to the county board of elections.
The State Board shall direct the county boards of elections in the application of the
principles and rules in individual circumstances."
SECTION 5.(c) G.S. 163-182.5 reads as rewritten:
"§ 163-182.5. Canvassing votes.
(a)
The Canvass. – As used in this Article, the term "canvass" means the entire
process of determining that the votes have been counted and tabulated correctly,
culminating in the authentication of the official election results. The board of elections
conducting a canvass has authority to send for papers and persons and to examine them
and pass upon the legality of disputed ballots.
(b)
Canvassing by County Board of Elections. – The county board of elections
shall meet at 11:00 A.M. on the seventh day after every election to complete the canvass
of votes cast and to authenticate the count in every ballot item in the county by
determining that the votes have been counted and tabulated correctly. If, despite due
diligence by election officials, the initial counting of all the votes has not been
completed by that time, the county board may hold the canvass meeting a reasonable
time thereafter. The canvass meeting shall be at the county board of elections office,
unless the county board, by unanimous vote of all its members, designates another site
within the county. The county board shall examine the returns from precincts, from
absentee official ballots, from the sample hand-to-eye paper ballot counts, and from
provisional official ballots and shall conduct the canvass.
(c)
Canvassing by State Board of Elections. – After each general election, the
State Board of Elections shall meet at 11:00 A.M. on the Tuesday three weeks after
election day to complete the canvass of votes cast in all ballot items within the
jurisdiction of the State Board of Elections and to authenticate the count in every ballot
item in the county by determining that the votes have been counted and tabulated
correctly. After each primary, the State Board shall fix the date of its canvass meeting.
If, by the time of its scheduled canvass meeting, the State Board has not received the
county canvasses, the State Board may adjourn for not more than 10 days to secure the
missing abstracts. In obtaining them, the State Board is authorized to secure the
originals or copies from the appropriate clerks of superior court or county boards of
elections, at the expense of the counties."
SECTION 5.(d) This section becomes effective January 1, 2006.
SECTION 6.(a) G.S. 163-182.7 reads as rewritten:
"§ 163-182.7. Ordering recounts.
(a)
Discretionary Recounts. – The county board of elections or the State Board of
Elections may order a recount when necessary to complete the canvass in an election.
The county board may not order a recount where the State Board of Elections has
already denied a recount to the petitioner.
(b)
Mandatory Recounts for Ballot Items Within the Jurisdiction of the County
Board of Elections. – In a ballot item within the jurisdiction of the county board of
elections, a candidate shall have the right to demand a recount of the votes if the
difference between the votes for that candidate and the votes for a prevailing candidate
is not more than one percent (1%) of the total votes cast in the ballot item, or in the case
of a multiseat ballot item not more than one percent (1%) of the votes cast for those two
candidates. The demand for a recount must be made in writing and must be received by
the county board of elections by 5:00 P.M. on the first day after the canvass. The
recount shall be conducted under the supervision of the county board of elections.
(c)
Mandatory Recounts for Ballot Items Within the Jurisdiction of the State
Board of Elections. – In a ballot item within the jurisdiction of the State Board of
Elections, a candidate shall have the right to demand a recount of the votes if the
SL2005-0323
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difference between the votes for that candidate and the votes for a prevailing candidate
are not more than the following:
(1)
For a nonstatewide ballot item, one percent (1%) of the total votes cast
in the ballot item, or in the case of a multiseat ballot item, one percent
(1%) of the votes cast for those two candidates.
(2)
For a statewide ballot item, one-half of one percent (0.5%) of the votes
cast in the ballot item, or in the case of a multiseat ballot item, one-half
of one percent (0.5%) of the votes cast for those two candidates, or
10,000 votes, whichever is less.
The demand for a recount must be in writing and must be received by the State Board of
Elections by noon on the second Thursday after the election. If on that Thursday the
available returns show a candidate not entitled to a mandatory recount, but the
Executive Director determines subsequently that the margin is within the threshold set
out in this subsection, the Executive Director shall notify the eligible candidate
immediately and that candidate shall be entitled to a recount if that candidate so
demands within 48 hours of notice. The recount shall be conducted under the
supervision of the State Board of Elections.
(d)
Rules for Conducting Recounts. – The State Board of Elections shall
promulgate rules for conducting recounts. Those rules shall be subject to the following
guidelines:
(1)
The rules shall specify, with respect to each type of voting system,
when and to what extent the recount shall consist of machine recounts
and hand-to-eye recounts. Hand-to-eye recounts shall also be ordered
as provided by G.S. 163-182.7A.
(2)
The rules shall provide guidance in interpretation of the voter's choice.
(3)
The rules shall specify how the goals of multipartisan participation,
opportunity for public observation, and good order shall be balanced."
SECTION 6.(b) Article 15A of Chapter 163 of the General Statutes is
amended by adding a new section to read:
"§ 163-182.7A. Additional provisions for hand-to-eye recounts.
(a)
The rules promulgated by the State Board of Elections for recounts shall
provide that if the initial recount is not hand-to-eye, and if the recount does not reverse
the results, the candidate who had originally been entitled to a recount may, within 24
hours of the completion of the first recount, demand a second recount on a hand-to-eye
basis in a sample of precincts. If the initial recount was not hand-to-eye and it reversed
the results, the candidate who had initially been the winner shall have the same right to
ask for a hand-to-eye recount in a sample of precincts.
That sample shall be all the ballots in three percent (3%) of the precincts casting
ballots in each county in the jurisdiction of the office, rounded up to the next whole
number of precincts. For the purpose of that calculation, each one-stop (early) voting
site shall be considered to be a precinct. The precincts to be recounted by a hand-to-eye
count shall be chosen at random within each county. If the results of the hand-to-eye
recount differ from the previous results within those precincts to the extent that
extrapolating the amount of the change to the entire jurisdiction (based on the
proportion of ballots recounted to the total votes cast for that office) would result in the
reversing of the results, then the State Board of Elections shall order a hand-to-eye
recount of the entire jurisdiction in which the election is held. There shall be no cost to
the candidate for that recount in the entire jurisdiction.
(b)
Recounts under this section shall be governed by rules adopted under
G.S. 163-182.7(d).
(c)
No complete hand-to-eye recount shall be conducted under this section if one
has already been done under another provision of law."
SECTION 6.(c) This section becomes effective January 1, 2006.
SECTION 7. G.S. 163-82.28 reads as rewritten:
"§ 163-82.28. The HAVA Election Fund.
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There is established a special fund to be known as the Election Fund. All funds
received for implementation of the Help America Vote Act of 2002, Public Law 107252, shall be deposited in that fund. The State Board of Elections shall use funds in the
Election Fund only to implement HAVA. HAVA and for purposes permitted by
HAVA to comply with State law."
SECTION 7.1. Each county shall receive a grant of up to twelve thousand
dollars ($12,000) per polling place and one-stop site from the Election Fund created
under G.S. 163-82.28 for voting equipment that complies with the requirements of
HAVA and this act. The grant shall also include two backup units per county. Each
county shall also receive a grant equal to one dollar ($1.00) per voter in the 2004
presidential election, but no less than ten thousand dollars ($10,000) or more than one
hundred thousand dollars ($100,000), for central administrative software for tabulation.
SECTION 8. The State Board of Elections shall recommend a model code
of ethics for members and employees of county boards of elections and of the State
Board of Elections. The code shall address the appropriate relations between those
members and staff and vendors who do business or seek to do business with boards of
elections in North Carolina. It shall address how to avoid both the reality and the
appearance of conflicts of interest and impropriety. The State Board shall report its
recommended code to the Joint Select Committee on Electronic Voting Systems and to
the Joint Legislative Commission on Governmental Operations no later than 60 days
after this act becomes law.
SECTION 9. The State Board of Elections may conduct, for primaries and
elections in 2006 only, experiments with voting systems that use a means in addition to
paper to fulfill the backup record and voter verification requirements of
G.S. 163-165.7(a)(4) and G.S. 163-165.7(a)(5), as enacted by this act. The pilot
program may be conducted in no more than nine counties. The county boards of
elections shall cooperate in conducting the pilot program. The pilot program shall be
conducted according to the following requirements:
(1)
The experiment may be conducted in no more than two voting sites per
county. The voting sites may include election-day voting places or
one-stop sites.
(2)
At each voting site in which the experiment is conducted, voters must
have a choice of voting on the experimental voting system or on a
voting system that is not part of the experiment.
(3)
Each experimental voting system shall include an additional means for
the voter to verify the choices that the voter makes in the electronically
cast ballot, which means shall also provide for an additional count.
That additional means may utilize audio technology, digital scanners,
or some other material or technology that shall record the voters'
choices but shall not record any image of any part of the voter.
(4)
On each voting machine or unit used in the experiment, the voting
system shall comply with all the applicable requirements of
G.S. 163-165.7, including the requirement in G.S. 163-165.7(a)(4) that
a DRE system must generate a paper backup record of each individual
vote cast electronically and the requirement in G.S. 163-165.7(a)(5)
that the paper record generated by the DRE system must be viewable
by the voter before the vote is cast electronically and that the system
allow the voter to correct any discrepancy between the electronic vote
and the paper record before the vote is cast. On every machine or unit,
the experimental means to fulfill those functions shall be used in
addition to, rather than instead of, the required paper means.
(5)
For all votes cast on an experimental voting system under the pilot,
there shall be, in addition to an electronic count, a full hand-to-eye
paper count and a full comparison count of the experimental
verification technology.
SL2005-0323
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The State Board of Elections shall report the results of the pilot program, together with
its recommendations, to the 2007 General Assembly and to the Joint Legislative
Commission on Governmental Operations by February 1, 2007.
SECTION 10. The requirement for testing a voting system in an election
provided in G.S. 163-165.9(a)(3), as enacted in Section 4 of this act, does not apply to
any voting system acquired before January 1, 2008, as long as the voting system is
demonstrated in a public forum in the county. Notwithstanding G.S. 163-132.5G, as
amended by this act, voting data by precinct shall be reported for the general elections
of 2006 by March 1, 2007, and for the primary elections of 2006 by May 1, 2007.
Except as otherwise provided in this act, the remainder of this act is effective when it
becomes law.
In the General Assembly read three times and ratified this the 16th day of
August, 2005.
s/ Marc Basnight
President Pro Tempore of the Senate
s/ James B. Black
Speaker of the House of Representatives
s/ Michael F. Easley
Governor
Approved 11:00 a.m. this 26th day of August, 2005

Page 12

Session Law 2005-323

SL2005-0323
Req. for Reconsideration
Page 33 of 36

Exhibit B --Request for
Reconsideration Marks

Dickerson, Michael
From:

Sent:
To:
Subject:

Don Wright <ncelectionattorney@gmail.com>
Thursday, November 10, 2016 3:28 PM
Dickerson, Michael
Fwd: Sample Audit

Michael,
Sorry that you had some malfunctioning paper rolls. That is interesting. Alamance had the same issue ... see
below.

Don Wright
----------Forwarded message---------From: Neesby, Brian <Brian.Neesby@ncsbe.gov>
Date: Thu, Nov 10, 2016 at 3:21 PM
Subject: RE: Sample Audit
To: Kathy Holland <kathy.holland@alamance-nc.com>
Cc: "ncelectionattomey@gmail.com" <ncelectionattomey@gmail.com>, "Strach, Kim"
<kim.strach@ncsbe.gov>, "Lawson, Joshua" <joshua.lawson@ncsbe.gov>, ''Love, Katelyn"
<Katelyn.Love@ncsbe.gov>

Hi Kathy,
(Per our phone conversation, because the RTAL paper rolls malfunctioned, you are permitted to use the vote
~mage logs to conduct your sample audit count. Please let me know if you have any questions.
Thanks!
Brian Neesby
Business Systems Analyst

T: (919) 715-9199
E: brian.neesby@ncsbe.gov

E-mail correspondence to and from this address may be subject to North Carolina public records laws and may
be disclosed to third parties by an authorized official.

-----Original Message----From: Strach, Kim
Sent: Thursday, November 10, 2016 3:13 PM
To: Neesby, Brian <Brian.Neesby@ncsbe.gov>
Subject: FW: Sample Audit
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-----Original Message----From: Kathy Holland [mailto:Kathy.Holland@alamance-nc.com]
Sent: Wednesday, November 09, 2016 8:58 PM
To: Don Wright <ncelectionattomey@gmail.com>
Cc: Strach, Kim <kim.strach@ncsbe.gov>; SVC_SBOE.Legal.SBOE <legal.sboe@ncsbe.gov>; Lawson,
Joshua <joshua.lawson@ncsbe.gov>; Degraffenreid, Veronica <Veronica.Degraffenreid@ncsbe.gov>; Barcliff,
Eric <Eric.Barcliff@ncsbe.gov>; Baddour, Neil <neil.baddour@ncsbe.gov>
Subject: Re: Sample Audit
Also, what is the criteria for requesting an extension on Canvass Day. With the inclusion of the sample count
for one stop site, if we are not approved to use the audit log, due to the labor intensiveness of processing the
count on RTAL rolls, approximately 200 rolls, it will take longer than the 10 days to Canvass. Our approximate
cost for this will be ten thousand dollars.
Sent from my iPad
On Nov 9, 2016, at 7:43 PM, Don Wright
<ncelectionattomey@gmail.com<mailto :ncelectionattomey@gmail.com>> wrote:
Kathy you do not have to post the sample audit count as a meeting.
You are correct in that it is standard operating procedure to get SBE guidance on anything that is out of the
ordinary as to a sample audit count. That is exclusively the SBE's call. But generally the most accurate method
of count will be approved by the SBE.
Another factor is that the RTAL paper you were provided by PrintElect had problems as you described. So if
the SBE is not already aware of this issue ... they need to know about it.
The SBE will recognize the importance of giving you guidance on this issue ASAP. I will ask that they copy
both of us on the response.
Don
Don Wright
On Wed, Nov 9, 2016 at 6:57 PM, Kathy Holland <Kathy.Holland@alamancenc.com<mailto:Kathy.Holland@alamance-nc.com>> wrote:
Don,
Alamance County was assigned the Holly Hill Mall One Stop site as one of our sample audits. I would like to
obtain clarification regarding what is acceptable to use in the sample count. We are an iVotronic County. The
"new" RTAL paper rolls sold by the approved vendor, Print Elect and ES&S were so thick that the sensor on
the RTAL printer wasn't picking up when the roll was ending. Resulting, the printer was running out of paper
and we would cancel there is no way our sample count from the R TAL rolls is going to be correct.
My first question, is it permissible to pull the Vote image log audit log from the flash cards and tally each vote
that way? Either way it is going to be difficult because when the paper ran out, if it ran out at the end of a
voter's selection, the ballot was cast, no problem. However, ifthe paper ran out in the middle, we canceled the
ballot on that iVo (#1) and moved the voter to another iVo (#2) and started them over in the process. So, the
partial part of the uncast ballot (cancelled ballot) is on the tape and will be tallied but wasn't cast.
2
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Second question, since this isn't a Board Meeting and the members will not be assisting, am I required to post a
"meeting" for the sample count in advance of beginning the count, under the open meetings law? With all we
have to do, narrowing a specific time and place is going to be difficult. I am going to have to rent a facility and
hire enough people to conduct this massive count before a determination can be made about a time/day, so
posting 48 hours in advance is going to further limit my time.
Would you please get guidance from the SBOE regarding ifl can use the vote image log for our sample count?
Thank you,

Kathy Holland, CERA, CNCEA
Director
Alamance County Board of Elections
115 S. Maple Street
Graham, NC 27253
336-570-6755<tel:336-570-6755>
336-570-6757<tel:336-570-6757> (fax)
Kathy.holland@alamance-nc.com<mailto:Kathy.holland@alamance-nc.com>
www.alamance-nc.com<http://www.alamance-nc.com/>
In all things preserve integrity; and the consciousness of thine own uprightness will alleviate the toil of
business, soften the hardness of ill-success and disappointments, and give thee an humble confidence before
God, when the ingratitude of man, or the iniquity of the times may rob thee of other rewards. Barbara Paley
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ELECTION PROTEST #2
Use of this form is required by G.S. 163-182.9(c)
This form must be filed with the county board of elections within the timeframes set out in G.S. 163182.9 (b)(4). Please print or type your answers. Feel free to use and attach additional sheets if needed to
fully answer the questions below. You may also attach relevant exhibits and documents. Please number
the pages of such additional sheets and attachments.
1. Full name and mailing address of person filing the protest.
Marilyn R. Marks, 7035 Marching Duck Drive E504, Charlotte, NC 28210

(This is second and separate protest under my name.)
_____________________________________________________________________________________
2. Home and business phone number, fax number, and e-mail address.
Marilyn R. Marks 970 404 2225; 704 552 1618; call for fax. Marilyn@AspenOffice.com
_____________________________________________________________________________________
3. Are you either a candidate or registered voter eligible to vote in the protested election?
If a candidate, for what office?
Yes. Registered Voter, Mecklenburg County.
4. List the date, location, and exact nature of the election protested. Name all candidates in the election
and the number of votes each received. Note the winning candidate(s) elected or nominated.
11/8/16 General Election, Mecklenburg County (possibly all iVotronics counties involved.)
All candidates and ballot measures on the general election ballots.
5. Does this protest involve an alleged error in vote count or tabulation? If so, please explain in detail.
No. This issue involves a decision made by the Mecklenburg BoE concerning the method
of tabulation and counting for canvassing activities.
This protest is being filed as both a new protest and a request for reconsideration of the
11/18/16 protest decision. (Attached) I am unable to appeal the decision to stay
proceedings because there is no written record of findings. This is an urgent matter and
should not be delayed because formal procedures do not address this unusual factual
circumstance.
____________________________________________________________________________
6. Does this protest involve an irregularity or misconduct not described in number 5 above? If so, please
give a detailed description of such misconduct or irregularity and name those who committed such action.
Yes. Mecklenburg Board erred in staying the protest proceedings of my 11/18/16 protest.
(Attached request for reconsideration incorporates original protest and supplemental
information.) The protest regarding audit irregularities must be decided prior to
completion of canvass.
Board decided to move forward with canvassing and
authentication of the electronic results without the benefit of the findings from a valid
and required hand-to-eye sample count.
____________________________________________________________________________________
7. Please set out all election laws or regulations that you allege were violated in your responses to 5 or 6
above. State how each violation occurred. Please provide the names, addresses, and phone numbers of
those who you allege committed such violations.
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A protest “concerning the counting and tabulating of votes” must be resolved before
canvass is completed (§163-182.10 (a)(2)). (Detailed description in Request for
Reconsideration attached.) My 11/18/16 protest concerned the tabulation method that
must be chosen by the board to be used in the canvassing of the votes. The board has
stayed proceedings and deferred the decision on this gating issue. Until a legally
compliant audit is completed the board cannot determine whether the electronic vote can
be relied on for canvass or whether a manual count is required and therefore cannot
legally complete the canvassing activities. (See Attachment for underlying 11/18/16
protest.)
Board of Elections members Ms. Potter Summa, Ms. McDowell, and Ms. Williams erred in
their decision to stay the protest proceedings. Board of Elections management, Michael
Dickerson and Kristin Mavromatis, misinformed the board on the audit, falsely claiming
that permission had been granted by the state board to use the electronic record (EL155)
as the audit record rather than the paper record (VVPAT). (See attached Req. of
Reconsideration pp. 34-36) Numerous sections of the Election Code prohibit officials
from make false claims and knowingly presenting inaccurate information.
All may be contacted at 741 Kenilworth Ave. Ste 202, Charlotte, NC 28204, 704-336-2133,
Mecklenburg.boe@ncsbe.gov.
____________________________________________________________________________________
8. Please provide the names, addresses, and phone numbers of any witnesses to any misconduct alleged
by you in this protest, and specify what each witness listed saw or knows.
Members of the board and management listed in #7 above are witnesses. Members of the
public attending the Board meeting 11/18/16 between 5:20 and 6pm are additional
witnesses.
I was also present at the meeting where the violations occurred.
_____________________________________________________________________________________
9. What action do you desire the county board of elections to take in this matter?
Board should reconsider and reverse their decision to stay the protest proceedings. The
board should determine prior to canvassing activities that the paper record should be
used for the audit source document as stated in the 11/18/16 protest.
_____________________________________________________________________________________
10. Do you contend the allegations set out by you are sufficient to have affected or cast doubt upon the
results of the protested election? If your answer is yes, please state the factual basis for your opinion.
Yes, the failure to conduct the required post-election audit and properly test the
electronic tallies of the DRE’s can certainly cast doubt upon the election. The election
cannot be canvassed with confidence without required tests properly performed. The
false statements made by management concerning having permission from the state
board to use electronic records rather than independent paper records cast doubt on the
credibility of the election processing and results.
_____________________________________________________________________________________
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11. Have you read and reviewed the North Carolina law pertaining to election protests as set out in G.S.
163-182.9 through G.S. 163-182.14 and current North Carolina State Board of Elections regulations
pertaining to election protests? Yes.
_____________________________________________________________________________________
12. How many pages of additional answer are attached to this protest? (Please note Request for
Reconsideration pages 1-5. )
How many pages of attachments are attached? 36
__________________________
__
Signature of Protestor
Date/Time Filed with County Board
______________________________________
(to be filled out by the county board)
NOTE: The county board must provide the State Board with a complete copy of a filed protest within
one business day after it is filed. In addition, the county board shall provide a copy of the election audit
with this copy of the protest.
Please direct any questions to your county board of elections or the North Carolina State Board of
Elections, PO Box 27255, Raleigh, NC 27611-7255, (919) 733-7173.

3
Marks 11.20.16 protest
Page 3 of 39

Request for Reconsideration of Decision to Stay Protest Proceedings
Mecklenburg County Board of Elections
Marks Protest of November 18, 2016
This request for reconsideration is being simultaneously submitted in the form of an
election protest of an irregularity in the election process. Given the unusual nature of the
complaint, the proper procedure for timely submission is unclear. Therefore, parallel
tracks are being taken in a good faith attempt to meet the statutory requirements of an
effective complaint, and preserve rights of appeal if necessary.
I hereby request this matter be considered upon reconvening the Mecklenburg County
Board of Elections prior to the canvassing of returns. As explained below, it is improper
to canvass the returns and authenticate the results until the my 11/18/16 protest has
been resolved.
Decision at issue
The matter subject to request for reconsideration is the unanimous improper decision by
the board to stay the protest proceedings and move forward with canvassing operations
beginning Monday, November 21, prior to resolving the Marks November 18 protest
filed with the board. (Exhibit A) For the reasons discussed below, the resolution of the
procedural questions raised by the protest must be concluded before a legally compliant
canvass can be completed and results authenticated. §162-182.10 (a)(2) controls the
board’s obligations to hear and resolve the protest.
Status of the protest
I filed the attached protest (Exhibit A) on Friday, November 18 during the Board of
Elections meeting, and prior to the announced time of the meeting. The central issue
presented in the protest is the board’s failure to use the independent “paper record”
during the post-election hand-to-eye sample count (“audit”). A nearly meaningless
exercise was substituted and performed by election workers, circumventing the purpose
of the audit and the legislative intent of the audit requirement.
The protest was discussed during the last part of the November 18 board meeting.
Members voted unanimously to postpone a decision on the protest until after
canvassing, based on the irrelevant fact that the protest contains no “direct evidence” of
a “tabulation issue.” As explained below, the board erred in its decision to postpone
further consideration of the facts and law until after canvass. Allowing no objection to
that decision, the Chair immediately gaveled the meeting into recess.
During the preliminary protest proceedings, the board requested that Director Dickerson
obtain a statement from the State Board of Elections granting retroactive permission for
the use of ballot image records (EL155) rather than the required independent VVPAT
“paper record” to conduct the sample count (“audit”), although there was no evidence of
Marks Request for Reconsideration 11.20.16
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material failure of the VVPAT record that could possibly justify an exception to using the
paper VVPAT record on an overall basis. It is unclear whether such permission will be
granted or when a response will be received.
It is concerning that Chairwoman Potter Summa instructed Director Dickerson to
attempt to obtain retroactive state board permission for a purposeful violation of
important required procedures, rather than insisting that the staff comply with clear
statutory audit procedures using an independent paper record. The board seems to
misapprehend the purpose of the post-election audit and the need for an independent
record to be used in the audit.
Chairwoman Potter Summa stated that a response from the state board would likely not
be received until after canvass. She further stated inaccurately that the protest “does
not in any way impact canvass.” The board seems to misapprehend the requirement
that they review the audit results to determine whether the electronic count can be relied
on or whether a manual count is required as the basis for canvassing. Instead, in a cartbefore-the-horse decision, they illogically concluded that they will canvass and certify
the results first, and later review the legitimacy of the audit results.
The Board recessed until 5 pm, Monday, November 21, with the stated intent of
resuming canvass operations at that time.
Protest must be resolved before canvass
The board made its erroneous decision based on the irrelevant fact that the protest
does not present “evidence of a tabulation issue.” A protest must be resolved before
canvass of returns if the protest concerns “counting and tabulation of votes,” which is
the central issue of the protest.
The canvass of the election requires that either an electronic count or hand count of
votes be used as the basis of certification of results. The Board must use the results of
the audit to determine whether the electronic records should be relied on for canvass.
§163-182.1(b)(1) provides—“If the discrepancy between the hand-toeye count and the mechanical or electronic count is significant, a complete hand-toeye count shall be conducted.”
The board has not and cannot determine whether such a significant discrepancy exists
until a sample audit of the records is performed. A legally compliant audit has not
been completed. Therefore, the board cannot make a determination before a
proper audit has been completed that the electronic records will be used as the
basis for canvass authentication.
The protest concerns the method of tabulating votes for purposes of the official canvass.
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§162-182.10 (a)(2) provides, “If a protest was filed before the canvass and concerns
the counting and tabulating of votes, the county board shall resolve the protest
before the canvass is completed.”
Errors in Board’s conclusions and findings
The board used improper criteria for its decision that the protest need not be resolved
prior to the completion of canvass. Board Chair Potter Summa asked whether my protest
presented “evidence of tabulation issues,” and made the motion to stay protest
proceedings based on my response that the protest does not present such evidence.
Even if such evidence exists, I would have no access to it.
The relevant issue is that this protest concerns “counting and tabulation,” not whether the
protest presents evidence of “tabulation issues.” The statute is clear that protests must be
resolved on “counting and tabulation” concerns prior to completion of canvassing the
returns. This is only logical because the method of tabulation (electronic or manual “handto-eye”) must be first determined by the board, based on audit results.
Immediately after the meeting was quickly gaveled to recess following the board decision
at issue, I approached Chairman Potter Summa asking her if she was certain that the
board can canvass and certify the returns prior to determining the legitimacy of the postelection audit. She stated that she was certain that they can canvass prior to the audit
evaluation. While this was an informal conversation during recess, it is that flawed
conclusion that I challenge here, requesting reconsideration.
Supplemental information obtained after protest was filed
During the preliminary discussion of this matter by the Board, Mr. Dickerson and myself, it
was disclosed that Mr. Dickerson had obtained the attached email (Exhibit B) on
November 10 from Don Wright, SBOE general counsel. Mr. Dickerson claimed that this
email was his authority to use the ballot image records (EL155) rather than VVPAT’s to
conduct the audit. The email was addressed to Alamance County from the state board
granting this permission specifically only to Alamance County because of that county’s
apparent significant specific problems with new VVPAT machines. (Exhibit B)
The memo does not grant Mecklenburg such variances from the statutory requirement to
use independent paper records for the audit. The email indicates that the state board
must approve any request to vary from the state requirements of an audit. There was no
documentation provided to suggest that Mr. Dickerson presented a documented
widespread problem to the state board relating to the quality of the Mecklenburg source
paper records, nor did he ask for a variance from the standard audit procedure. Instead,
officials circumvented the purpose of the audit requiring comparison of independent
records.
Further, during the meeting, Mr. Dickerson presented no evidence that significant
problems had been encountered with the VVPAT records in precinct 234 or Marion Diehl
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early voting site selected for audit. Mr. Dickerson claimed that paper jams and paper
tears are “always” encountered and justified his decision to forego using the paper record
as the independent source document for auditing. I pointed out that even minor problems
with the VVPAT would have been captured in the EL152 event logs for each iVotronics
machine. Material problems could have been detected, isolated and dealt with on an
exception basis, with specific permission from the state board, without undermining the
effectiveness of the entire audit.
Mr. Dickerson stated that using the ballot image file had been the county’s practice for
several years, as “best practice.” This is not at all a “best practice” and should be a last
resort, substituting for independent paper records only in unusual, specific and limited
circumstances where the paper record is materially unreliable.
Ms. Mavromatis stated that all iVotronics counties in the state used the ballot image
(EL155) rather than the required VVPAT “paper record” for audits. If this is accurate, it
could present major canvassing issue at the state level, given that there are over 30
counties with iVotronics equipment.
Ms. Mavromatis inaccurately claimed that files generating the VVPAT are “identical to”
the files generating the EL155, and cannot be maliciously altered. Her implication was
that the VVPAT records are not independent records. This is incorrect, and the board
should not rely on that claim in its decision. Different software is used to print the VVPAT
than the software used to create the EL155. If Ms. Mavormatis’ statements were true,
the legislature would not require the VVPAT to be used as the independent audit source
document, and would call for a far less time-consuming automated arithmetic test of the
EL155 tabulation.
Ms. Mavromatis and Chairwoman Potter Summa inaccurately stated that the EL155
records “could not be hacked because they are not connected to the Internet.” There
are dozens of respected published academic reports and official studies by Ohio and
California election officials documenting the vulnerability of the iVotronics data and
software to malicious attacks. The machines and memory cards can be easily hacked
by physical introduction of malware onto the memory cards, irrespective of Internet
connection. It has been demonstrated that malware can be written to be introduced on
one card and infect an entire county system. The iVotronics machines across the state
use thousands of such memory cards and absolute security cannot be assured.
Indeed, the security threat is one reason for requiring the comparison of the paper
record seen by the voter to the results of the electronic tabulation.
Given the widespread public concerns about election security and hacking threats,
Mecklenburg County election officials should not be dismissive of the very real threats
to electronic security of the election.
Discrepancy appears to exist
Dr. Jill Stein was a write-in candidate for president. Unofficial vote totals on the count
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state board’s website report -0- votes for Stein in Mecklenburg County. The electronic
voting location results being tested for precinct #234 and Marion Diehl voting site
presumably report -0- votes for Stein, but the manual tallies of the EL155 likely show
votes recorded for Dr. Stein. If the election report records to be canvassed have not
been manually adjusted to record Stein’s votes, the difference must be determined a
“discrepancy” in the presidential race audit ordered by the state board.
It should be clear that I have not had access to any of the completed audit
documentation, and therefore can make no conclusions or allegations on whether
significant discrepancies were exposed in the hand-to-eye count records.
Evaluation of tabulation source by the board
Prior to finalizing the canvassing of the returns, the board must evaluate whether the
election audit reveals any significant discrepancies that would require a manual (“handto-eye”) count of the paper records. The sample count audit as performed cannot
provide the board with reasonable assurance, given the unauthorized tally of the EL155
records in lieu of the required paper records.
The board should gain a complete understanding of the significant difference between
the nature of the VVPAT “paper record” (the intended audit record document), and the
EL155 (ballot image log) that was improperly used as a substitute. The board should
consider that in an audit of paper ballots, the voter-marked paper ballots themselves
are required as the independent record to be tabulated and compared to the machine
totals. The goal of using “paper records” is to have a relatively tamper-proof voterreviewed independent record tested against the machine tabulation of those records.
Mecklenburg County election officials seem to have lost sight of the goal of this limited
audit.
I respectfully request that the board reconsider their decision prior to the conduct and
completion of the canvass.
As a matter of information to the board, I may choose to also file this protest with the
State Board asking them to possibly take jurisdiction of this protest and the underlying
11/18/16 protest because of Mecklenburg’s staff claims that all (30+) iVotronics
counties failed to use the required paper record in their audit. I will copy this board if I
make that request.
Respectfully submitted,
_____________________
Marilyn Marks
7035 Marching Duck Drive E504 Charlotte, NC 28210
970 404 2225 Marilyn@AspenOffice.com
cc: North Carolina State Board of Elections
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ELECTION PROTEST
Use of this form is required by G.S. 163-182.9(c)
This form must be filed with the county board of elections within the timeframes set out in G.S. 163-182.9
(b)(4). Please print or type your answers. Feel free to use and attach additional sheets if needed to fully
answer the questions below. You may also attach relevant exhibits and documents. Please number the pages
of such additional sheets and attachments.
1. Full name and mailing address of person filing the protest.
Marilyn R. Marks, 7035 Marching Duck Drive E504, Charlotte, NC 28210
_________________________________________________________________________________________
___
2. Home and business phone number, fax number, and e-mail address.
Marilyn R. Marks 970 404 2225; 704 552 1618; call for fax. Marilyn@AspenOffice.com
_________________________________________________________________________________________
____
3.

Are you either a candidate or registered voter eligible to vote in the protested election?
If a candidate, for what office?
Yes. Registered Voter, Mecklenburg County.
_________________________________________________________________________________________
__
4. List the date, location, and exact nature of the election protested. Name all candidates in the election and
the number of votes each received. Note the winning candidate(s) elected or nominated.
11/8/16 General Election, Mecklenburg County
All candidates and ballot measures on the Mecklenburg County ballot. See Mecklenburg
County Board of Elections certified ballot content.
_________________________________________________________________________________________
____
5. Does this protest involve an alleged error in vote count or tabulation? If so, please explain in detail. No.
Issue involves potentially undetected errors in counts and tabulations.
________________________________________________________________________________
____
6. Does this protest involve an irregularity or misconduct not described in number 5 above? If so, please give
a detailed description of such misconduct or irregularity and name those who committed such action. Yes.
Violation of requirements of hand-to-eye sample count requirements as provided in statute.
See Exhibit 1.
_________________________________________________________________________________________
____
7. Please set out all election laws or regulations that you allege were violated in your responses to 5 or 6
above. State how each violation occurred. Please provide the names, addresses, and phone numbers of those
who you allege committed such violations.
Hand-to-eye sample counts as provided for by §163-182.1(b)(1) (currently effective) require
“paper records” to be compared to electronically generated totals. The clear meaning of
“paper records” as used in this and related statutes is the VVPAT record which the voter
sees and may verify. During the Mecklenburg sample count on Tuesday, November 15,
election officials ignored the VVPAT records and created paper printouts (EL155) from
electronic records that were not available for verification by the voter. The created paper
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printouts were hand-tallied and compared to the electronic tally of the electronic version of
the paper printouts. Such an exercise is almost meaningless and circumvents the language
and the intent of the statute requiring sample counts.
Board of Elections management, including Michael Dickerson and Kristin Mavromatis,
instructed several staff members and at least 16 bi-partisan election judges who performed
the work at the Freedom Drive location on November 15. I do not have names or telephone
numbers of the election judges undertaking the work. (contact information --741 Kenilworth Ave.
Ste 202, Charlotte, NC 28204, 704-336-2133, Mecklenburg.boe@ncsbe.gov.

The voters of Mecklenburg County cannot have confidence in the results of the
election, given the failure of the board to properly conduct a sample audit of the election.
See Exhibit 1 for additional details.
______________________________________________________________________________________
8. Please provide the names, addresses, and phone numbers of any witnesses to any misconduct alleged by
you in this protest, and specify what each witness listed saw or knows. I witnessed this violation of
statute in the officials’ use of the EL155 printouts rather than the VVPAT records for the
sample hand-to-eye audits. A BoE employee Michael (last name unknown) supervising bipartisan teams at the Freedom Drive location was present and explained the process to me.
Another non-employee witness present was Alesha Brown, Southern Coalition for Social
Justice, 1415 W NC Hwy 54, #101 Durham, NC 27707 (919-323-3380). Kristin Mavromatis has
the names of the election workers supervising, and the bi-partisan team members conducting
the tallies.
_________________________________________________________________________________________
____
9. What action do you desire the county board of elections to take in this matter?
Board should immediately undertake compliant audit sampling using the VVPAT as the
“paper records” to compare to the precinct and early voting location totals generated by the
Unity server. The County BoE should confer with the NCSBOE to determine whether the
previously selected precincts should be tested, or whether the state board chooses to
randomly select other precincts and early voting locations to test. The State Board should
consider factors such as the security and condition of the records, as well as the statistical
level of assurance in making this determination.
_________________________________________________________________________________________
____
10. Do you contend the allegations set out by you are sufficient to have affected or cast doubt upon the results
of the protested election? If your answer is yes, please state the factual basis for your opinion. Yes, the
failure to properly test the electronic tallies of the DRE’s can certainly cast doubt upon the
election. There are credible reports of “vote flipping” in “early voting” in Mecklenburg
County. The method of sampling used would not detect the impact of “vote flipping.” See
Exhibit 1. Additionally, there were reported failures of the DRE PEB memory cards in
precincts 5, 85, and 145 where EL155 data was reported used and the source record and has
not been tested against the VVPAT record.
_________________________________________________________________________________________
____
11. Have you read and reviewed the North Carolina law pertaining to election protests as set out in G.S. 163182.9 through G.S. 163-182.14 and current North Carolina State Board of Elections regulations pertaining to
election protests? Yes.
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_________________________________________________________________________________________
____
12. How many pages of additional answer are attached to this protest? (10 total pages) update 28 total pages
How many pages of attachments are attached? (10 total pages) update 28 pages
___________________________
_
Signature of Protestor
Date/Time Filed with County Board
______________________________________
(to be filled out by the county board)
NOTE: The county board must provide the State Board with a complete copy of a filed protest within one
business day after it is filed. In addition, the county board shall provide a copy of the election audit with this
copy of the protest.
Please direct any questions to your county board of elections or the North Carolina State Board of Elections,
PO Box 27255, Raleigh, NC 27611-7255, (919) 733-7173.
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Marks Election Protest
Mecklenburg County
11/8/16 General Election

Exhibit 1

Summary of alleged violation of statutory provisions and intent of sample handto-eye count
The purpose of the statutorily mandated “hand-to-eye sample counts” is to gain
confidence in the accuracy of the presidential race tabulation in one randomly-selected
Election Day precinct and one Early Voting location as a proxy for the accuracy county’s
election results. The process undertaken by the Mecklenburg BoE purposely
circumvented the clear intent of the law by avoiding the use of the VVPAT (Voter
Verified Paper Audit Trail) (Exhibit 2) document as the required “paper record” reference
document for verification.
The remedy for the violation and failure to use the VVPAT “paper record” as the record
of reference in the sample is the for the Board to order the staff and election judges to
perform the sample count using the VVPAT record as required by statute.
§163-182 (1)(b)(1) requires a sample “hand-to-eye count of the paper ballots or paper
records.” It is clear from numerous references in the Election Code that “paper
records” references the VVPAT records seen by the voter as he marks and cast his
ballot. In fact, the relevant section effective beginning in 2018, after the discontinuance
of DRE’s, removes the term “paper records” because DRE’s and VVPAT’s will no longer
be in use. (Emphasis added in citations below.)
§163-165.7(a) stating requirements of current voting systems provides, “The State
Board may certify additional voting systems only if they meet the requirements of the
request for proposal process set forth in this section and only if they generate either a
paper ballot or a paper record by which voters may verify their votes before casting
them and which provides a backup means of counting the vote that the voter casts.”
Subsections (4) and (5) further reinforce the statutory meaning of the “paper record” in a
DRE, requiring that the “paper record” be viewable by the voter:
4.With respect to electronic voting systems, that the voting system generate a
paper record of each individual vote cast, which paper record shall be maintained
in a secure fashion and shall serve as a backup record for purposes of any
hand-to-eye count, hand-to-eye recount, or other audit. Electronic systems that
employ optical scan technology to count paper ballots shall be deemed to satisfy
this requirement.
5. With respect to DRE voting systems, that the paper record generated by the
system be viewable by the voter before the vote is cast electronically, and that
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the system permit the voter to correct any discrepancy between the electronic
vote and the paper record before the vote is cast.
The process undertaken in Mecklenburg County (and possibly in other counties)
violates the required use of the “paper record.” Instead, the non-compliant process
converts the electronic ballot images to a paper printout of those images (EL155, Exhibit
3). The voters do not see nor verify such data at the time of voting. The EL155 printout
is hand-tallied in a wasteful exercise (mistakenly called a “hand-to-eye” count) that
merely proves that the electronic EL155 compilation is mathematically correct in the
results printout (EL30A, Exhibit 4).
The Mecklenburg tally method is a laborious and wasteful process of little value that
could have been accomplished in minutes by exporting the EL155 detail data into a
worksheet and tabulating it. But even with such an automated exercise, one would have
only proved that in one contest only, (the presidential race), the arithmetic addition for
the flash memory card data was accurate. The statutory intent is to compare the
tabulation of the voter verified ballot record to the electronic tabulation of the data in the
electronic record. Comparing a post-election created “paper record” against the
electronic tabulation of the electronic version misses the point, and fails to comply with
the law.
When I asked Kristin Mavromatis about the process of not auditing the electronic record
against the VVPAT, she stated that either “paper record” (VVPAT or EL155) can be
used at the officials’ option. She stated that reference to the VVPAT is too time
consuming. The statutory language does not support this contention and method of
hand-to-eye count.
There can be little confidence in the tabulations based on the circumvention of the key
required process of testing the voter verified record against the electronic record. There
can be no assurance that the VVPAT agrees with the EL155’s or the summarized
EL155 electronic ballot images tallies without comparison back to the voter verified
record (VVPAT).
The practical need for the proper conduct of the hand-to-eye sample count is further
evidenced by reports of DRE “vote-flipping.” Reviewing the VVPAT records should
reveal anomalies in voter made corrections, or potential “flipped votes” where verified
tape differs from the EL155 electronic record.
(http://www.npr.org/2016/10/26/499450796/some-machines-are-flipping-votes-but-thatdoesnt-mean-theyre-rigged; http://time.com/4547594/vote-flipping-election-rigged/; )
The Board should immediately undertake the required sample hand-to-eye sample
count of the VVPAT against the printout of the machine totals as rolled up to the
precinct report. (EL30A Exhibit 3) The results of this test should be determined before
the canvass can be finalized.
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Exhibit 3--Marks

EXAMPLE EL155 printout from 11/7/14 SC election.
(“ballot image files” representing data stored on flash memory card from each DRE ballot input)
E&l2a0o7c067F(s0p16.66h3b6T&a00L
RUN DATE:11/07/14 01:14 PM
ELECTION ID: 01110414
VOTR.
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642

B/I
2*
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
5*
5
5
5
5
5
5
5
5
5
5
5
5
5
5
5
5
7*
7
7
7
7

PRECINCT

1 - Abbeville No. 1

CANDIDATES RECEIVING A VOTE
12 Nikki R Haley
16 Henry McMaster
20 Mark Hammond
23 Curtis Loftis
27 Alan Wilson
31 Richard Eckstrom
35 Molly Mitchell Spearman
39 Bob Livingston
43 Hugh E Weathers
51 Lindsey Graham
55 Tim Scott
60 Jeff Duncan
64 Craig A Gagnon
67 Mark Sumner
70 Sue Simpson
73 Betty A Cowan
88 Barney Gambrell
106 Yes
110 No
5 Republican
12 Nikki R Haley
16 Henry McMaster
20 Mark Hammond
23 Curtis Loftis
27 Alan Wilson
31 Richard Eckstrom
35 Molly Mitchell Spearman
39 Bob Livingston
43 Hugh E Weathers
50 Brad Hutto
56 Jill Bossi
60 Jeff Duncan
64 Craig A Gagnon
88 Barney Gambrell
107 No
109 Yes
2 Democratic
10 Vincent Sheheen
15 Bakari Sellers
19 Ginny Deerin
26 Parnell Diggs

Governor
Lieutenant Governor
Secretary of State
State Treasurer
Attorney General
Comptroller General
State Superintendent of Education
Adjutant General
Commissioner of Agriculture
U S Senate
U.S. Senate (Unexpire Term)
CNG0003 U S House of Representatives Dis
HOUS011 State House of Representatives D
Probate Judge
Auditor
County Treasurer
Soil and Water District Commission
Amendment 1
Amendment 2
STRAIGHT PARTY
Governor
Lieutenant Governor
Secretary of State
State Treasurer
Attorney General
Comptroller General
State Superintendent of Education
Adjutant General
Commissioner of Agriculture
U S Senate
U.S. Senate (Unexpire Term)
CNG0003 U S House of Representatives Dis
HOUS011 State House of Representatives D
Soil and Water District Commission
Amendment 1
Amendment 2
STRAIGHT PARTY
Governor
Lieutenant Governor
Secretary of State
Attorney General
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5101642 7 30 Kyle Herbert
5101642 7 34 Tom Thompson
5101642 7 49 Brad Hutto
5101642 7 54 Joyce Dickerson
5101642 7 59 Barbara Jo Mullis
5101642 7 63 Tombo Hite
5101642 7 67 Mark Sumner
5101642 7 70 Sue Simpson
5101642 7 73 Betty A Cowan
5101642 7 80 James B Tisdale Jr
5101642 7 89 Jim Irwin
5101642 7 98 Bertha D Crawford
5101642 7 106 Yes
5101642 7 109 Yes
5101642 4 * 12 Nikki R Haley
5101642 4 16 Henry McMaster
5101642 4 20 Mark Hammond
5101642 4 23 Curtis Loftis
5101642 4 27 Alan Wilson
5101642 4 31 Richard Eckstrom
5101642 4 35 Molly Mitchell Spearman
5101642 4 39 Bob Livingston
RUN DATE:11/07/14 01:14 PM
ELECTION ID: 01110414
VOTR.
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642
5101642

B/I
4
4
4
4
4
4
4
4
4
4
4
4
4
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Comptroller General
State Superintendent of Education
U S Senate
U.S. Senate (Unexpire Term)
CNG0003 U S House of Representatives Dis
HOUS011 State House of Representatives D
Probate Judge
Auditor
County Treasurer
SCH0003 School Board District 3
Soil and Water District Commission
CTY0004 City Council District 4
Amendment 1
Amendment 2
Governor
Lieutenant Governor
Secretary of State
State Treasurer
Attorney General
Comptroller General
State Superintendent of Education
Adjutant General
PRECINCT 1 - Abbeville No. 1

CANDIDATES RECEIVING A VOTE
43 Hugh E Weathers
51 Lindsey Graham
55 Tim Scott
60 Jeff Duncan
63 Tombo Hite
67 Mark Sumner
70 Sue Simpson
73 Betty A Cowan
84 C Brad Evans
88 Barney Gambrell
89 Jim Irwin
106 Yes
109 Yes

Commissioner of Agriculture
U S Senate
U.S. Senate (Unexpire Term)
CNG0003 U S House of Representatives Dis
HOUS011 State House of Representatives D
Probate Judge
Auditor
County Treasurer
SCH0006 School Board District 6
Soil and Water District Commission
Soil and Water District Commission
Amendment 1
Amendment 2
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Friday, November 18, 2016 at 12:03:52 PM Eastern Standard Time

Subject: Fwd: Ques*ons on North Carolina recount and audit statutes
Date: Friday, November 18, 2016 at 10:10:35 AM Eastern Standard Time
From: Dan Pederson
To:
Marilyn Marks
Marilyn,
See the email exchange copied below. Note item #1. The highlighting is Don Wright's, and it is his response to a list of questions I sent
to him. I will forward that list in the next email.
See also his answer (in blue text) to question #2 in the email dated 3/20 below.

---------- Forwarded message ---------From: Wright, Don <don.wright@ncsbe.gov>
Date: Wed, Jun 4, 2014 at 12:53 PM
Subject: RE: Questions on North Carolina recount and audit statutes
To: Dan Pederson <dan@ceimn.org>

(1) NC is moving to a paper ballot optical scan system by 2018 and will therefore no longer be using “paper
records” (or "VVPATs"), DRE touch screen voting systems will no longer be certified for use in NC after 1/1/2018.
or,

(2) despite the fact that the term “VVPATs” or the term “paper records” is not explicitly included in either the
definition of ‘ballot’ or 'paper ballot,’ NC would still construe those definitions to include VVPATs or paper records?,
VVPATS result tapes are not considered ballots and are public record. But the actual iVo RTAL tapes produced by
the action of the voter are considered ballots are not public record. .and

(3) because the term “paper records” has been removed from the audit law, but has not been explicitly been added
to the definition of “ballot” or “paper ballot,” if DREs with VVPATS are still being used in 2018, will the VVPATs
continue to be counted in audits in 2018 and thereafter? There will be no WPATS after 1/1/2018.

In addition, you did confirm that NC currently does not count VVPATs in recounts, but counts them in audits, but can
you advise re: why? We do note the language in in the regulatory code that states that "A manual recount, by hand
and eye, of ballots is not possible whenever a lever machine or direct record electronic voting machine error occurs"
(08 NCAC 09.0108(c)). However, NC does (currently) count VVPATs in audits, and therefore it is clearly possible to
count them (in recounts). Is that regulatory language left over from when NC’s DREs were paperless? If so, are
there any plans to remove it and require VVPATs or paper records, to the extent still used after 2018, to be counted
in recounts (as well as in audits)? Sample audit counts are separate from recounts and are used to confirm the
accuracy of the totals. Recounts are controlling as to the actual winner of a race. There will be no VVAPTS after
1/1/2018.

Don Wright
General Counsel
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NC State Board of Elec*ons
PO Box 27255
Raleigh, N.C. 27611-7255
(919) 715-5333
don.wright@ncsbe.gov

From: Dan Pederson [mailto:dan@ceimn.org]
Sent: Wednesday, June 04, 2014 12:10 PM
To: Wright, Don
Subject: Fwd: Questions on North Carolina recount and audit statutes

Mr. Wright,

Regarding my email of May 1st, I am hoping you can answer the follow-up questions I attached.

Please let me know if you will not be able to address these questions.

Thank you again for your assistance.

Dan Pederson

---------- Forwarded message ---------From: Dan Pederson <dan@ceimn.org>
Date: Thu, May 1, 2014 at 11:28 AM
Subject: Re: Questions on North Carolina recount and audit statutes
To: "Wright, Don" <don.wright@ncsbe.gov>
Mr. Wright,

Thank you again for you response to my questions. I have some follow-up questions on question #2-regarding the removal references to "paper records" from the statutes. Please see the attached document.
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Best regards,

Dan Pederson

On Wed, Apr 9, 2014 at 12:37 PM, Wright, Don <don.wright@ncsbe.gov> wrote:

Dear Mr. Pederson,

See below.

Don Wright
General Counsel
NC State Board of Elec*ons
PO Box 27255
Raleigh, N.C. 27611-7255
(919) 715-5333
don.wright@ncsbe.gov

From: Dan Pederson [mailto:dan@ceimn.org]
Sent: Wednesday, April 09, 2014 11:04 AM
To: Wright, Don
Subject: Fwd: Questions on North Carolina recount and audit statutes

Mr. Wright,
Here are the questions. Thank you for your assistance.
Dan Pederson

---------- Forwarded message ---------From: Dan Pederson <dan@ceimn.org>
Date: Thu, Mar 20, 2014 at 9:46 PM
Subject: Questions on North Carolina recount and audit statutes
To: don.wright@ncsbe.gov
Mr. Wright:
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I am hoping you can answer some specific questions about the North Carolina elections statutes.
Citizens for Election Integrity Minnesota maintains searchable databases of state recount and audit laws.
We are a nonprofit, nonpartisan organization that creates these databases and makes them freely available
to candidates, election officials and the public. I am in the process of updating our database entries for
North Carolina and want to be sure they contain the correct information. Please see my questions below.
1) Section 163.182.1(b)(1) requires that the "random selection of precincts..shall be done publicly" for the
sample hand-to-eye count (audit) of the paper ballots. Randon selection is made by two SBE staff using a
list of all precincts in a county and using a web-based random selection service that allows a range of
numbers to be entered and then selects one number. The precincts are numbered on the list and thus are
selected based upon the numbers generated by the web-based selector. The public can view this task if
they desire.
Is there a rule or a statute that specifies that the public is also allowed to observe when the audit is
conducted? The public is allowed. There is no rule or statute on this issue because the public always has
access to election tasks unless restricted by statute or rule. The assumption is that an election task is open
to the public.
2) In 2013 North Carolina amended its statutes (163.182.1 and 163.182.2(b)(1a)) to remove references to
"paper records."
In regard to how this amendment applies to Direct Recoding Electronic (DRE) voting equipment with voter
verifiable paper trails (VVPATs), would VVPATs be hand counted in the audit (sample hand-to-eye count)
referenced in 163.182.1(b)(1)? Yes.
NCAC 09.0108(c) indicates that a manual recount by hand and eye is not possible for DRE voting machine
errors. Would DREs with VVPATS ever be subject to a hand-to-eye count under the terms of the recount
statutes or rules? VVPATS have not been used in a DRE recount that is not a sample audit count.
3) Sections 163.181.1(b)(1) and 163.182.2(b)(1a) both seem to be requiring a hand counting of a sample of
ballots. ls there a reason they both exist and do they work together in some way? Good question. I have
also wondered why our General Assembly included the sample audit count mandate in both statutes. They
mandate the same action which we follow.
You can view our current database entries for North Carolina at the following links:
Recount Database--North Carolina: http://www.ceimn.org/ceimn-state-recount-laws-searchable-dat
abase/states/North%20Carolina
Audit Database--North Carolina: http://www.ceimn.org/state-audit-laws-searchable-database/
states/north%20carolina
Thank you for your assistance.
Best regards,
Dan Pederson
-Daniel Pederson
Program Coordinator
Citizens for Election Integrity - Minnesota
2323 East Franklin Ave.
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Minneapolis, MN 55406
612-724-1736
dan@ceimn.org
www.ceimn.org

-Daniel Pederson
Program Coordinator
Citizens for Election Integrity - Minnesota
2323 East Franklin Ave.
Minneapolis, MN 55406
612-724-1736
dan@ceimn.org
www.ceimn.org

-Daniel Pederson
Program Coordinator
Citizens for Election Integrity - Minnesota
2323 East Franklin Ave.
Minneapolis, MN 55406
612-724-1736
dan@ceimn.org
www.ceimn.org

-Daniel Pederson
Program Coordinator
Citizens for Election Integrity - Minnesota
2323 East Franklin Ave.
Minneapolis, MN 55406
612-724-1736
dan@ceimn.org
www.ceimn.org
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Daniel Pederson
Program Coordinator
Citizens for Election Integrity - Minnesota
2323 East Franklin Ave.
Minneapolis, MN 55406
612-724-1736
dan@ceimn.org
www.ceimn.org
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2005
SESSION LAW 2005-323
SENATE BILL 223
AN ACT TO RESTORE PUBLIC CONFIDENCE IN THE ELECTION PROCESS BY
REQUIRING THAT THE STATE BOARD OF ELECTIONS, THROUGH THE
DEVELOPMENT OF A REQUEST FOR PROPOSAL, ENSURE THAT ALL
VOTING SYSTEMS GENERATE EITHER A PAPER BALLOT OR A PAPER
RECORD BY WHICH VOTERS MAY VERIFY THEIR VOTES BEFORE
CASTING THEM AND WHICH PROVIDES A BACKUP MEANS OF
COUNTING THE VOTE THAT THE VOTER CASTS; BY PROVIDING
STATUTORY GUIDANCE AS TO COUNTING; BY STANDARDIZING
PURCHASING OF VOTING SYSTEMS IN NORTH CAROLINA, INCLUDING
A REVIEW OF SOURCE CODE FOR SOFTWARE RELATED TO THOSE
VOTING SYSTEMS AND AUTHORIZATION TO ESTABLISH THE ROLE OF
THE STATE BOARD OF ELECTIONS AND COUNTY BOARD OF
ELECTIONS RELATED TO TRAINING AND SUPPORT OF VOTING
SYSTEMS; BY REQUIRING POSTELECTION TESTING OF VOTING
SYSTEMS, INCLUDING A PAPER SAMPLE-COUNT; BY EXPANDING THE
RIGHT TO A HAND-TO-EYE RECOUNT OF PAPER BALLOTS; AND BY
PERMITTING A PILOT PROGRAM TO EXPERIMENT WITH NONPAPER
MEANS OF VOTER VERIFICATION AND BALLOT BACKUP.
The General Assembly of North Carolina enacts:
SECTION 1.(a) Effective August 1, 2005, and applicable to any voting
systems upgraded or acquired on or after that date and to all voting systems used in the
State during any election during or after 2006, G.S. 163-165.7 reads as rewritten:
"§ 163-165.7. Voting systems: powers and duties of State Board of Elections.
(a)
The State Board of Elections shall have authority to approve types, makes,
and models of voting systems for use in elections and referenda held in this State. Only
voting systems that have been approved by the State Board shall be used to conduct
elections under this Chapter, and the approved systems shall be valid in any election or
referendum held in any county or municipality. The State Board may, upon request of a
local board of elections, authorize the use of a voting system not approved for general
use. Only voting systems that have been certified by the State Board of Elections in
accordance with the procedures and subject to the standards set forth in this section and
that have not been subsequently decertified shall be permitted for use in elections in this
State. Those certified voting systems shall be valid in any election held in the State or in
any county, municipality, or other electoral district in the State. Subject to all other
applicable rules adopted by the State Board of Elections and, with respect to federal
elections, subject to all applicable federal regulations governing voting systems, paper
ballots marked by the voter and counted by hand shall be deemed a certified voting
system. The State Board of Elections shall certify optical scan voting systems, optical
scan with ballot markers voting systems, and direct record electronic voting systems if
any of those systems meet all applicable requirements of federal and State law. The
State Board may certify additional voting systems only if they meet the requirements of
the request for proposal process set forth in this section and only if they generate either
a paper ballot or a paper record by which voters may verify their votes before casting
them and which provides a backup means of counting the vote that the voter casts.
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Those voting systems may include optical scan and direct record electronic (DRE)
voting systems. In consultation with the Office of Information Technology Services, the
State Board shall develop the requests for proposal subject to the provisions of this
Chapter and other applicable State laws. Among other requirements, the request for
proposal shall require at least all of the following elements:
(1)
That the vendor post a bond or letter of credit to cover damages
resulting from defects in the voting system. Damages shall include,
among other items, any costs of conducting a new election attributable
to those defects.
(2)
That the voting system comply with all federal requirements for voting
systems.
(3)
That the voting system must have the capacity to include in precinct
returns the votes cast by voters outside of the voter's precinct as
required by G.S. 163-132.5G.
(4)
With respect to electronic voting systems, that the voting system
generate a paper record of each individual vote cast, which paper
record shall be maintained in a secure fashion and shall serve as a
backup record for purposes of any hand-to-eye count, hand-to-eye
recount, or other audit. Electronic systems that employ optical scan
technology to count paper ballots shall be deemed to satisfy this
requirement.
(5)
With respect to DRE voting systems, that the paper record generated
by the system be viewable by the voter before the vote is cast
electronically, and that the system permit the voter to correct any
discrepancy between the electronic vote and the paper record before
the vote is cast.
(6)
With respect to all voting systems using electronic means, that the
vendor provide access to all of any information required to be placed
in escrow by a vendor pursuant to G.S. 163-165.9A for review and
examination by the State Board of Elections; the Office of Information
Technology Services; the State chairs of each political party
recognized under G.S. 163-96; the purchasing county; and designees
as provided in subdivision (9) of subsection (d) of this section.
(7)
That the vendor must quote a statewide uniform price for each unit of
the equipment.
(8)
That the vendor must separately agree with the purchasing county that
if it is granted a contract to provide software for an electronic voting
system but fails to debug, modify, repair, or update the software as
agreed or in the event of the vendor having bankruptcy filed for or
against it, the source code described in G.S. 163-165.9A(a) shall be
turned over to the purchasing county by the escrow agent chosen under
G.S. 163-165.9A(a)(1) for the purposes of continuing use of the
software for the period of the contract and for permitting access to the
persons described in subdivision (6) of this subsection for the purpose
of reviewing the source code.
In its request for proposal, the State Board of Elections shall address the mandatory
terms of the contract for the purchase of the voting system and the maintenance and
training related to that voting system.
No voting system acquired or upgraded by a county before August 1, 2005, shall be
used in an election during or after 2006 unless the county can demonstrate to the State
Board of Elections compliance with the requirements in subdivisions (1) through (8) of
this subsection, where those requirements are applicable to the type of voting system
involved.
(b)
The State Board may also, upon notice and hearing, disapprove decertify
types, makes, and models of voting systems. Upon disapproving decertifying a type,
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make, or model of voting system, the State Board shall determine the process by which
the disapproved decertified system is discontinued in any county. If a county makes a
showing that discontinuance would impose a financial hardship upon it, the county shall
be given up to four years from the time of State Board disapproval to replace the
system. A county may appeal a decision by the State Board concerning discontinuance
of a voting system the process by which the decertified system is discontinued in that
county to the superior court in that county or to the Superior Court of Wake County.
The county has 30 days from the time it receives notice of the State Board's decision on
discontinuancethe process by which the decertified system is discontinued in that
county to make that appeal.
(c)
Prior to certifying a voting system, the State Board of Elections shall review,
or designate an independent expert to review, all source code made available by the
vendor pursuant to this section and certify only those voting systems compliant with
State and federal law. At a minimum, the State Board's review shall include a review of
security, application vulnerability, application code, wireless security, security policy
and processes, security/privacy program management, technology infrastructure and
security controls, security organization and governance, and operational effectiveness,
as applicable to that voting system. Any portion of the report containing specific
information related to any trade secret as designated pursuant to G.S. 132-1.2 shall be
confidential and shall be accessed only under the rules adopted pursuant to subdivision
(9) of subsection (d) of this section. The State Board may hear and discuss the report of
any such review under G.S. 143-318.11(a)(1).
(d)
Subject to the provisions of this Chapter, the State Board of Elections shall
prescribe rules for the adoption, handling, operation, and honest use of certified voting
systems, including, but not limited to,including all of the following:
(1)
Procedures for county boards of elections to utilize when
recommending the purchase of a Types, makes, and models of
certified voting systems approved system for use in this Statethat
county.
(2)
Form of official ballot labels to be used on voting systems.
(3)
Operation and manner of voting on voting systems.
(4)
Instruction of precinct officials in the use of voting systems.
(5)
Instruction of voters in the use of voting systems.
(6)
Assistance to voters using voting systems.
(7)
Duties of custodians of voting systems.
(8)
Examination and testing of voting systems in a public forum in the
county before and after use in an election.
(9)
Notwithstanding G.S. 132-1.2, procedures for the review and
examination of any information placed in escrow by a vendor pursuant
to G.S. 163-165.9A by only the following persons:
a.
State Board of Elections.
b.
Office of Information Technology Services.
c.
The State chairs of each political party recognized under
G.S. 163-96.
d.
The purchasing county.
Each person listed in sub-subdivisions a. through d. of this subdivision
may designate up to three persons as that person's agents to review and
examine the information. No person shall designate under this
subdivision a business competitor of the vendor whose proprietary
information is being reviewed and examined. For purposes of this
review and examination, any designees under this subdivision and the
State party chairs shall be treated as public officials under G.S. 132-2.
(10) With respect to electronic voting systems, procedures to maintain the
integrity of both the electronic vote count and the paper record. Those
procedures shall at a minimum include procedures to protect against
SL2005-0323
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the alteration of the paper record after a machine vote has been
recorded and procedures to prevent removal by the voter from the
voting enclosure of any paper record or copy of an individually voted
ballot or of any other device or item whose removal from the voting
enclosure could permit compromise of the integrity of either the
machine count or the paper record.
Any rules adopted under this subsection shall be in conjunction with procedures and
standards adopted under G.S. 163-182.1, are exempt from Chapter 150B of the General
Statutes, and are subject to the same procedures for notice and publication set forth in
G.S. 163-182.1.
(e)
The State Board of Elections shall facilitate training and support of the voting
systems utilized by the counties."
SECTION 1.(a1) G.S. 163-166.7(c) reads as rewritten:
"(c) The State Board of Elections shall promulgate rules for the process of voting.
Those rules shall emphasize the appearance as well as the reality of dignity, good order,
impartiality, and the convenience and privacy of the voter. Those rules, at a minimum,
shall include procedures to ensure that all the following occur:
(1)
The voting system remains secure throughout the period voting is
being conducted.
(2)
Only properly voted official ballots or paper records of individual
voted ballots are introduced into the voting system.
(3)
Except as provided by G.S. 163-166.9, no official ballots leave the
voting enclosure during the time voting is being conducted there. The
rules shall also provide that during that time no one shall remove from
the voting enclosure any paper record or copy of an individually voted
ballot or of any other device or item whose removal from the voting
enclosure could permit compromise of the integrity of either the
machine count or the paper record.
(4)
All improperly voted official ballots or paper records of individual
voted ballots are returned to the precinct officials and marked as
spoiled.
(5)
Voters leave the voting place promptly after voting.
(6)
Voters not clearly eligible to vote in the precinct but who seek to vote
there are given proper assistance in voting a provisional official ballot
or guidance to another voting place where they are eligible to vote.
(7)
Information gleaned through the voting process that would be helpful
to the accurate maintenance of the voter registration records is
recorded and delivered to the county board of elections.
(8)
The registration records are kept secure.
(9)
Party observers are given access as provided by G.S. 163-45 to current
information about which voters have voted.
(10) The voter, before voting, shall sign that voter's name on the pollbook,
other voting record, or voter authorization document. If the voter is
unable to sign, a precinct official shall enter the person's name on the
same document before the voter votes."
SECTION 1.(b) Section 11 of S.L. 2003-226, which would have made
amendment to G.S. 163-165.7 effective January 1, 2006, is repealed.
SECTION 1.(c) In order to carry forward the first of two amendments that
would have been made by Section 11 of S.L. 2003-226 to the old version of
G.S. 163-165.7, effective January 1, 2006, G.S. 163-165.7, as rewritten by subsection
(a) of this section, is amended by adding the following new subsection:
"(a1) Federal Assistance. – The State Board may use guidelines, information,
testing reports, certification, decertification, recertification, and any relevant data
produced by the Election Assistance Commission, its Standards Board, its Board of
Advisors, or the Technical Guidelines Development Committee as established in Title II
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of the Help America Vote Act of 2002 with regard to any action or investigation the
State Board may take concerning a voting system. The State Board may use, for the
purposes of voting system certification, laboratories accredited by the Election
Assistance Commission under the provisions of section 231(2) of the Help America
Vote Act of 2002."
SECTION 1.(d) In order to carry forward the second of two amendments
that would have been made by Section 11 of S.L. 2003-226 to the old version of
G.S. 163-165.7, effective January 1, 2006, G.S. 163-165.7(d), as rewritten by subsection
(a) of this section, is amended by adding the following new subdivision:
"(11) Compliance with section 301 of the Help America Vote Act of 2002."
SECTION 1.(e) G.S. 163-132.5G reads as rewritten:
"§ 163-132.5G. Voting data maintained by precinct.
To the extent that it can do so without compromising the secrecy of an individual's
ballot, each county board of elections shall maintain voting data by precinct so that
precinct returns for each item on the ballot shall include the votes cast by residents of
the precinct who voted by provisional ballot and by absentee ballot, both mail and
one-stop. The county board shall not be required to report provisional and absentee
voting data by precinct until 60 days after the election. The State Board of Elections
shall adopt rules for the enforcement of this section with the goal that all voting data
shall be reported by precinct by the 2006 election. Those rules shall provide for
exemptions where the expense of compliance would place a financial hardship on a
county. Those rules shall provide for compliance by 2004 for counties the State Board
determines are capable of complying by that year."
SECTION 1.(f) G.S. 163-165.1(e) reads as rewritten:
"(e) Voted ballots and paper records of individual voted ballots shall be treated as
confidential, and no person other than elections officials performing their duties may
have access to voted ballots or paper records of individual voted ballots except by court
order or order of the appropriate board of elections as part of the resolution of an
election protest or investigation of an alleged election irregularity or violation. Voted
ballots and paper records of individual voted ballots shall not be disclosed to members
of the public in such a way as to disclose how a particular voter voted, unless a court
orders otherwise."
SECTION 2.(a) Part 2 of Article 14A of Chapter 163 of the General Statutes
is amended by adding a new section to read:
"§ 163-165.9A. Voting systems: requirements for voting systems vendors; penalties.
(a)
Duties of Vendor. – Every vendor that has a contract to provide a voting
system in North Carolina shall do all of the following:
(1)
The vendor shall place in escrow with an independent escrow agent
approved by the State Board of Elections all software that is relevant
to functionality, setup, configuration, and operation of the voting
system, including, but not limited to, a complete copy of the source
and executable code, build scripts, object libraries, application
program interfaces, and complete documentation of all aspects of the
system including, but not limited to, compiling instructions, design
documentation, technical documentation, user documentation,
hardware and software specifications, drawings, records, and data. The
State Board of Elections may require in its request for proposal that
additional items be escrowed, and if any vendor that agrees in a
contract to escrow additional items, those items shall be subject to the
provisions of this section. The documentation shall include a list of
programmers responsible for creating the software and a sworn
affidavit that the source code includes all relevant program statements
in low-level and high-level languages.
(2)
The vendor shall notify the State Board of Elections of any change in
any item required to be escrowed by subdivision (1) of this subsection.
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(3)

The chief executive officer of the vendor shall sign a sworn affidavit
that the source code and other material in escrow is the same being
used in its voting systems in this State. The chief executive officer
shall ensure that the statement is true on a continuing basis.
(4)
The vendor shall promptly notify the State Board of Elections and the
county board of elections of any county using its voting system of any
decertification of the same system in any state, of any defect in the
same system known to have occurred anywhere, and of any relevant
defect known to have occurred in similar systems.
(5)
The vendor shall maintain an office in North Carolina with staff to
service the contract.
(b)
Penalties. – Willful violation of any of the duties in subsection (a) of this
section is a Class G felony. Substitution of source code into an operating voting system
without notification as provided by subdivision (a)(2) of this section is a Class I felony.
In addition to any other applicable penalties, violations of this section are subject to a
civil penalty to be assessed by the State Board of Elections in its discretion in an amount
of up to one hundred thousand dollars ($100,000) per violation. A civil penalty assessed
under this section shall be subject to the provisions of G.S. 163-278.34(e)."
SECTION 2.(b) This section applies with respect to purchase or upgrade of
any voting system on or after August 1, 2005.
SECTION 3. Effective August 1, 2005, G.S. 163-165.8 reads as rewritten: "§
163-165.8.
Voting systems: powers and duties of board of county
commissioners.
The board of county commissioners, with the approval of the county board of
elections, may adopt and purchase or lease acquire only a voting system of a type,
make, and model approved certified by the State Board of Elections for use in some or
all voting places in the county at some or all elections.
The board of county commissioners may decline to adopt and purchase or lease
acquire any voting system recommended by the county board of elections but may not
adopt and purchase or lease acquire any voting system that has not been approved by
the county board of elections. Article 8 of Chapter 143 of the General Statutes does not
apply to the purchase of a voting system certified by the State Board of Elections."
SECTION 4. Effective August 1, 2005, G.S. 163-165.9 reads as rewritten:
"§ 163-165.9. Voting systems: powers and duties of county board of elections.
(a)
Before approving the adoption and purchase or lease acquisition of any
voting system by the board of county commissioners, the county board of elections shall
do all of the following:
(1)
Obtain a current financial statement from the proposed vendor or
lessor of the voting system and send copies of the statement to the
county attorney and the chief county financial officer.Recommend to
the board of county commissioners which type of voting system
should be acquired by the county.
(2)
Witness a demonstration, in that county or at a site designated by the
State Board of Elections, of the type of voting system to be
recommended by the proposed vendor or lessor and also witness a
demonstration of at least one other type of voting system approved
certified by the State Board of Elections.
(3)
Test, during an election, the proposed voting system in at least one
precinct in the county where the voting system would be used if
adopted.
(b)
After the acquisition of any voting system, the county board of elections shall
comply with any requirements of the State Board of Elections regarding training and
support of the voting system."
SECTION 5.(a) G.S. 163-182.1(b) reads as rewritten:
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"(b) Procedures and Standards. – The State Board of Elections shall adopt uniform
and nondiscriminatory procedures and standards for voting systems. The standards shall
define what constitutes a vote and what will be counted as a vote for each category of
voting system used in the State. The State Board shall adopt those procedures and
standards at a meeting occurring not earlier than 15 days after the State Board gives
notice of the meeting. The procedures and standards adopted shall apply to all elections
occurring in the State and shall be subject to amendment or repeal by the State Board
acting at any meeting where notice that the action has been proposed has been given at
least 15 days before the meeting. These procedures and standards shall not be
considered to be rules subject to Article 2A of Chapter 150B of the General Statutes.
However, the State Board shall publish in the North Carolina Register the procedures
and standards and any changes to them after adoption, with that publication noted as
information helpful to the public under G.S. 150B-21.17(a)(6). Copies of those
procedures and standards shall be made available to the public upon request or
otherwise by the State Board. For optical scan and direct record electronic voting
systems, and for any other voting systems in which ballots are counted other than on
paper by hand and eye, those procedures and standards shall do both of the following:
(1)
Provide for a sample hand-to-eye count of the paper ballots or paper
records of a statewide ballot item in every county. The presidential
ballot item shall be the subject of the sampling in a presidential
election. If there is no statewide ballot item, the State Board shall
provide a process for selecting district or local ballot items to
adequately sample the electorate. The sample chosen by the State
Board shall be of full precincts, full counts of absentee ballots, and full
counts of one-stop early voting sites. The size of the sample of each
category shall be chosen to produce a statistically significant result and
shall be chosen after consultation with a statistician. The actual units
shall be chosen at random. In the event of a material discrepancy
between the electronic or mechanical count and a hand-to-eye count,
the hand-to-eye count shall control, except where paper ballots or
records have been lost or destroyed or where there is another
reasonable basis to conclude that the hand-to-eye count is not the true
count. If the discrepancy between the hand-to-eye count and the
mechanical or electronic count is significant, a complete hand-to-eye
count shall be conducted.
(2)
provide Provide that if the voter selects votes for more than the
number of candidates to be elected or proposals to be approved in a
ballot item, the voting system shall do all the following:
(1)a. Notify the voter that the voter has selected more than the correct
number of candidates or proposals in the ballot item.
(2)b. Notify the voter before the vote is accepted and counted of the
effect of casting overvotes in the ballot item.
(3)c. Provide the voter with the opportunity to correct the official
ballot before it is accepted and counted."
SECTION 5.(b) G.S. 163-182.2 reads as rewritten:
"§ 163-182.2. Initial counting of official ballots.
(a)
The initial counting of official ballots shall be conducted according to the
following principles:
(1)
Vote counting at the precinct shall occur immediately after the polls
close and shall be continuous until completed.
(2)
Vote counting at the precinct shall be conducted with the participation
of precinct officials of all political parties then present. Vote counting
at the county board of elections shall be conducted in the presence or
under the supervision of board members of all political parties then
present.
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(3)

Any member of the public wishing to witness the vote count at any
level shall be allowed to do so. No witness shall interfere with the
orderly counting of the official ballots. Witnesses shall not participate
in the official counting of official ballots.
(4)
Provisional official ballots shall be counted by the county board of
elections before the canvass. If the county board finds that an
individual voting a provisional official ballot is not eligible to vote in
one or more ballot items on the official ballot, the board shall not
count the official ballot in those ballot items, but shall count the
official ballot in any ballot items for which the individual is eligible to
vote.
(5)
Precinct officials shall provide a preliminary report of the vote
counting to the county board of elections as quickly as possible. The
preliminary report shall be unofficial and has no binding effect upon
the official county canvass to follow.
(6)
In counties that use any certified mechanical or electronic voting
system, subject to the sample counts under G.S. 163-182.1 and
subdivision (1a) of subsection (b) of this section, and of a hand-to-eye
recount under G.S. 163-182.7 and G.S. 163-182.7A, a board of
elections shall rely in its canvass on the mechanical or electronic count
of the vote rather than the full hand-to-eye count of the paper ballots or
records. In the event of a material discrepancy between the electronic
or mechanical count and a hand-to-eye count or recount, the
hand-to-eye count or recount shall control, except where paper ballots
or records have been lost or destroyed or where there is another
reasonable basis to conclude that the hand-to-eye count is not the true
count.
(b)
The State Board of Elections shall promulgate rules for the initial counting of
official ballots. All election officials shall be governed by those rules. In promulgating
those rules, the State Board shall adhere to the following guidelines:
(1)
For each voting system used, the rules shall specify the role of precinct
officials and of the county board of elections in the initial counting of
official ballots.
(1a) For optical scan and direct record electronic voting systems, and for
any other voting systems in which ballots are counted other than on
paper by hand and eye, those rules shall provide for a sample handto-eye count of the paper ballots or paper records of a sampling of a
statewide ballot item in every county. The presidential ballot item
shall be the subject of the sampling in a presidential election. If there is
no statewide ballot item, the State Board shall provide a process for
selecting district or local ballot items to adequately sample the
electorate. The sample chosen by the State Board shall be of full
precincts, full counts of absentee ballots, and full counts of one-stop
early voting sites. The size of the sample of each category shall be
chosen to produce a statistically significant result and shall be chosen
after consultation with a statistician. The actual units shall be chosen at
random. In the event of a material discrepancy between the electronic
or mechanical count and a hand-to-eye count, the hand-to-eye count
shall control, except where paper ballots or records have been lost or
destroyed or where there is another reasonable basis to conclude that
the hand-to-eye count is not the true count. If the discrepancy between
the hand-to-eye count and the mechanical or electronic count is
significant, a complete hand-to-eye count shall be conducted.
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(2)

The rules shall provide for accurate unofficial reporting of the results
from the precinct to the county board of elections with reasonable
speed on the night of the election.
(3)
The rules shall provide for the prompt and secure transmission of
official ballots from the voting place to the county board of elections.
The State Board shall direct the county boards of elections in the application of the
principles and rules in individual circumstances."
SECTION 5.(c) G.S. 163-182.5 reads as rewritten:
"§ 163-182.5. Canvassing votes.
(a)
The Canvass. – As used in this Article, the term "canvass" means the entire
process of determining that the votes have been counted and tabulated correctly,
culminating in the authentication of the official election results. The board of elections
conducting a canvass has authority to send for papers and persons and to examine them
and pass upon the legality of disputed ballots.
(b)
Canvassing by County Board of Elections. – The county board of elections
shall meet at 11:00 A.M. on the seventh day after every election to complete the canvass
of votes cast and to authenticate the count in every ballot item in the county by
determining that the votes have been counted and tabulated correctly. If, despite due
diligence by election officials, the initial counting of all the votes has not been
completed by that time, the county board may hold the canvass meeting a reasonable
time thereafter. The canvass meeting shall be at the county board of elections office,
unless the county board, by unanimous vote of all its members, designates another site
within the county. The county board shall examine the returns from precincts, from
absentee official ballots, from the sample hand-to-eye paper ballot counts, and from
provisional official ballots and shall conduct the canvass.
(c)
Canvassing by State Board of Elections. – After each general election, the
State Board of Elections shall meet at 11:00 A.M. on the Tuesday three weeks after
election day to complete the canvass of votes cast in all ballot items within the
jurisdiction of the State Board of Elections and to authenticate the count in every ballot
item in the county by determining that the votes have been counted and tabulated
correctly. After each primary, the State Board shall fix the date of its canvass meeting.
If, by the time of its scheduled canvass meeting, the State Board has not received the
county canvasses, the State Board may adjourn for not more than 10 days to secure the
missing abstracts. In obtaining them, the State Board is authorized to secure the
originals or copies from the appropriate clerks of superior court or county boards of
elections, at the expense of the counties."
SECTION 5.(d) This section becomes effective January 1, 2006.
SECTION 6.(a) G.S. 163-182.7 reads as rewritten:
"§ 163-182.7. Ordering recounts.
(a)
Discretionary Recounts. – The county board of elections or the State Board of
Elections may order a recount when necessary to complete the canvass in an election.
The county board may not order a recount where the State Board of Elections has
already denied a recount to the petitioner.
(b)
Mandatory Recounts for Ballot Items Within the Jurisdiction of the County
Board of Elections. – In a ballot item within the jurisdiction of the county board of
elections, a candidate shall have the right to demand a recount of the votes if the
difference between the votes for that candidate and the votes for a prevailing candidate
is not more than one percent (1%) of the total votes cast in the ballot item, or in the case
of a multiseat ballot item not more than one percent (1%) of the votes cast for those two
candidates. The demand for a recount must be made in writing and must be received by
the county board of elections by 5:00 P.M. on the first day after the canvass. The
recount shall be conducted under the supervision of the county board of elections.
(c)
Mandatory Recounts for Ballot Items Within the Jurisdiction of the State
Board of Elections. – In a ballot item within the jurisdiction of the State Board of
Elections, a candidate shall have the right to demand a recount of the votes if the
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difference between the votes for that candidate and the votes for a prevailing candidate
are not more than the following:
(1)
For a nonstatewide ballot item, one percent (1%) of the total votes cast
in the ballot item, or in the case of a multiseat ballot item, one percent
(1%) of the votes cast for those two candidates.
(2)
For a statewide ballot item, one-half of one percent (0.5%) of the votes
cast in the ballot item, or in the case of a multiseat ballot item, one-half
of one percent (0.5%) of the votes cast for those two candidates, or
10,000 votes, whichever is less.
The demand for a recount must be in writing and must be received by the State Board of
Elections by noon on the second Thursday after the election. If on that Thursday the
available returns show a candidate not entitled to a mandatory recount, but the
Executive Director determines subsequently that the margin is within the threshold set
out in this subsection, the Executive Director shall notify the eligible candidate
immediately and that candidate shall be entitled to a recount if that candidate so
demands within 48 hours of notice. The recount shall be conducted under the
supervision of the State Board of Elections.
(d)
Rules for Conducting Recounts. – The State Board of Elections shall
promulgate rules for conducting recounts. Those rules shall be subject to the following
guidelines:
(1)
The rules shall specify, with respect to each type of voting system,
when and to what extent the recount shall consist of machine recounts
and hand-to-eye recounts. Hand-to-eye recounts shall also be ordered
as provided by G.S. 163-182.7A.
(2)
The rules shall provide guidance in interpretation of the voter's choice.
(3)
The rules shall specify how the goals of multipartisan participation,
opportunity for public observation, and good order shall be balanced."
SECTION 6.(b) Article 15A of Chapter 163 of the General Statutes is
amended by adding a new section to read:
"§ 163-182.7A. Additional provisions for hand-to-eye recounts.
(a)
The rules promulgated by the State Board of Elections for recounts shall
provide that if the initial recount is not hand-to-eye, and if the recount does not reverse
the results, the candidate who had originally been entitled to a recount may, within 24
hours of the completion of the first recount, demand a second recount on a hand-to-eye
basis in a sample of precincts. If the initial recount was not hand-to-eye and it reversed
the results, the candidate who had initially been the winner shall have the same right to
ask for a hand-to-eye recount in a sample of precincts.
That sample shall be all the ballots in three percent (3%) of the precincts casting
ballots in each county in the jurisdiction of the office, rounded up to the next whole
number of precincts. For the purpose of that calculation, each one-stop (early) voting
site shall be considered to be a precinct. The precincts to be recounted by a hand-to-eye
count shall be chosen at random within each county. If the results of the hand-to-eye
recount differ from the previous results within those precincts to the extent that
extrapolating the amount of the change to the entire jurisdiction (based on the
proportion of ballots recounted to the total votes cast for that office) would result in the
reversing of the results, then the State Board of Elections shall order a hand-to-eye
recount of the entire jurisdiction in which the election is held. There shall be no cost to
the candidate for that recount in the entire jurisdiction.
(b)
Recounts under this section shall be governed by rules adopted under
G.S. 163-182.7(d).
(c)
No complete hand-to-eye recount shall be conducted under this section if one
has already been done under another provision of law."
SECTION 6.(c) This section becomes effective January 1, 2006.
SECTION 7. G.S. 163-82.28 reads as rewritten:
"§ 163-82.28. The HAVA Election Fund.
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There is established a special fund to be known as the Election Fund. All funds
received for implementation of the Help America Vote Act of 2002, Public Law 107252, shall be deposited in that fund. The State Board of Elections shall use funds in the
Election Fund only to implement HAVA. HAVA and for purposes permitted by
HAVA to comply with State law."
SECTION 7.1. Each county shall receive a grant of up to twelve thousand
dollars ($12,000) per polling place and one-stop site from the Election Fund created
under G.S. 163-82.28 for voting equipment that complies with the requirements of
HAVA and this act. The grant shall also include two backup units per county. Each
county shall also receive a grant equal to one dollar ($1.00) per voter in the 2004
presidential election, but no less than ten thousand dollars ($10,000) or more than one
hundred thousand dollars ($100,000), for central administrative software for tabulation.
SECTION 8. The State Board of Elections shall recommend a model code
of ethics for members and employees of county boards of elections and of the State
Board of Elections. The code shall address the appropriate relations between those
members and staff and vendors who do business or seek to do business with boards of
elections in North Carolina. It shall address how to avoid both the reality and the
appearance of conflicts of interest and impropriety. The State Board shall report its
recommended code to the Joint Select Committee on Electronic Voting Systems and to
the Joint Legislative Commission on Governmental Operations no later than 60 days
after this act becomes law.
SECTION 9. The State Board of Elections may conduct, for primaries and
elections in 2006 only, experiments with voting systems that use a means in addition to
paper to fulfill the backup record and voter verification requirements of
G.S. 163-165.7(a)(4) and G.S. 163-165.7(a)(5), as enacted by this act. The pilot
program may be conducted in no more than nine counties. The county boards of
elections shall cooperate in conducting the pilot program. The pilot program shall be
conducted according to the following requirements:
(1)
The experiment may be conducted in no more than two voting sites per
county. The voting sites may include election-day voting places or
one-stop sites.
(2)
At each voting site in which the experiment is conducted, voters must
have a choice of voting on the experimental voting system or on a
voting system that is not part of the experiment.
(3)
Each experimental voting system shall include an additional means for
the voter to verify the choices that the voter makes in the electronically
cast ballot, which means shall also provide for an additional count.
That additional means may utilize audio technology, digital scanners,
or some other material or technology that shall record the voters'
choices but shall not record any image of any part of the voter.
(4)
On each voting machine or unit used in the experiment, the voting
system shall comply with all the applicable requirements of
G.S. 163-165.7, including the requirement in G.S. 163-165.7(a)(4) that
a DRE system must generate a paper backup record of each individual
vote cast electronically and the requirement in G.S. 163-165.7(a)(5)
that the paper record generated by the DRE system must be viewable
by the voter before the vote is cast electronically and that the system
allow the voter to correct any discrepancy between the electronic vote
and the paper record before the vote is cast. On every machine or unit,
the experimental means to fulfill those functions shall be used in
addition to, rather than instead of, the required paper means.
(5)
For all votes cast on an experimental voting system under the pilot,
there shall be, in addition to an electronic count, a full hand-to-eye
paper count and a full comparison count of the experimental
verification technology.
SL2005-0323

Session Law 2005-323
Marks 11.20.16 protest
Page 35 of 39

Page 11
Req. for Reconsideration
Page 32 of 36

Exhibit A to Marks Req. Reconsideration
Page 28 of 28

The State Board of Elections shall report the results of the pilot program, together with
its recommendations, to the 2007 General Assembly and to the Joint Legislative
Commission on Governmental Operations by February 1, 2007.
SECTION 10. The requirement for testing a voting system in an election
provided in G.S. 163-165.9(a)(3), as enacted in Section 4 of this act, does not apply to
any voting system acquired before January 1, 2008, as long as the voting system is
demonstrated in a public forum in the county. Notwithstanding G.S. 163-132.5G, as
amended by this act, voting data by precinct shall be reported for the general elections
of 2006 by March 1, 2007, and for the primary elections of 2006 by May 1, 2007.
Except as otherwise provided in this act, the remainder of this act is effective when it
becomes law.
In the General Assembly read three times and ratified this the 16th day of
August, 2005.
s/ Marc Basnight
President Pro Tempore of the Senate
s/ James B. Black
Speaker of the House of Representatives
s/ Michael F. Easley
Governor
Approved 11:00 a.m. this 26th day of August, 2005
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Dickerson, Michael
From:

Sent:
To:
Subject:

Don Wright <ncelectionattorney@gmail.com>
Thursday, November 10, 2016 3:28 PM
Dickerson, Michael
Fwd: Sample Audit

Michael,
Sorry that you had some malfunctioning paper rolls. That is interesting. Alamance had the same issue ... see
below.

Don Wright
----------Forwarded message---------From: Neesby, Brian <Brian.Neesby@ncsbe.gov>
Date: Thu, Nov 10, 2016 at 3:21 PM
Subject: RE: Sample Audit
To: Kathy Holland <kathy.holland@alamance-nc.com>
Cc: "ncelectionattomey@gmail.com" <ncelectionattomey@gmail.com>, "Strach, Kim"
<kim.strach@ncsbe.gov>, "Lawson, Joshua" <joshua.lawson@ncsbe.gov>, ''Love, Katelyn"
<Katelyn.Love@ncsbe.gov>

Hi Kathy,
(Per our phone conversation, because the RTAL paper rolls malfunctioned, you are permitted to use the vote
~mage logs to conduct your sample audit count. Please let me know if you have any questions.
Thanks!
Brian Neesby
Business Systems Analyst

T: (919) 715-9199
E: brian.neesby@ncsbe.gov

E-mail correspondence to and from this address may be subject to North Carolina public records laws and may
be disclosed to third parties by an authorized official.

-----Original Message----From: Strach, Kim
Sent: Thursday, November 10, 2016 3:13 PM
To: Neesby, Brian <Brian.Neesby@ncsbe.gov>
Subject: FW: Sample Audit
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-----Original Message----From: Kathy Holland [mailto:Kathy.Holland@alamance-nc.com]
Sent: Wednesday, November 09, 2016 8:58 PM
To: Don Wright <ncelectionattomey@gmail.com>
Cc: Strach, Kim <kim.strach@ncsbe.gov>; SVC_SBOE.Legal.SBOE <legal.sboe@ncsbe.gov>; Lawson,
Joshua <joshua.lawson@ncsbe.gov>; Degraffenreid, Veronica <Veronica.Degraffenreid@ncsbe.gov>; Barcliff,
Eric <Eric.Barcliff@ncsbe.gov>; Baddour, Neil <neil.baddour@ncsbe.gov>
Subject: Re: Sample Audit
Also, what is the criteria for requesting an extension on Canvass Day. With the inclusion of the sample count
for one stop site, if we are not approved to use the audit log, due to the labor intensiveness of processing the
count on RTAL rolls, approximately 200 rolls, it will take longer than the 10 days to Canvass. Our approximate
cost for this will be ten thousand dollars.
Sent from my iPad
On Nov 9, 2016, at 7:43 PM, Don Wright
<ncelectionattomey@gmail.com<mailto :ncelectionattomey@gmail.com>> wrote:
Kathy you do not have to post the sample audit count as a meeting.
You are correct in that it is standard operating procedure to get SBE guidance on anything that is out of the
ordinary as to a sample audit count. That is exclusively the SBE's call. But generally the most accurate method
of count will be approved by the SBE.
Another factor is that the RTAL paper you were provided by PrintElect had problems as you described. So if
the SBE is not already aware of this issue ... they need to know about it.
The SBE will recognize the importance of giving you guidance on this issue ASAP. I will ask that they copy
both of us on the response.
Don
Don Wright
On Wed, Nov 9, 2016 at 6:57 PM, Kathy Holland <Kathy.Holland@alamancenc.com<mailto:Kathy.Holland@alamance-nc.com>> wrote:
Don,
Alamance County was assigned the Holly Hill Mall One Stop site as one of our sample audits. I would like to
obtain clarification regarding what is acceptable to use in the sample count. We are an iVotronic County. The
"new" RTAL paper rolls sold by the approved vendor, Print Elect and ES&S were so thick that the sensor on
the RTAL printer wasn't picking up when the roll was ending. Resulting, the printer was running out of paper
and we would cancel there is no way our sample count from the R TAL rolls is going to be correct.
My first question, is it permissible to pull the Vote image log audit log from the flash cards and tally each vote
that way? Either way it is going to be difficult because when the paper ran out, if it ran out at the end of a
voter's selection, the ballot was cast, no problem. However, ifthe paper ran out in the middle, we canceled the
ballot on that iVo (#1) and moved the voter to another iVo (#2) and started them over in the process. So, the
partial part of the uncast ballot (cancelled ballot) is on the tape and will be tallied but wasn't cast.
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Second question, since this isn't a Board Meeting and the members will not be assisting, am I required to post a
"meeting" for the sample count in advance of beginning the count, under the open meetings law? With all we
have to do, narrowing a specific time and place is going to be difficult. I am going to have to rent a facility and
hire enough people to conduct this massive count before a determination can be made about a time/day, so
posting 48 hours in advance is going to further limit my time.
Would you please get guidance from the SBOE regarding ifl can use the vote image log for our sample count?
Thank you,

Kathy Holland, CERA, CNCEA
Director
Alamance County Board of Elections
115 S. Maple Street
Graham, NC 27253
336-570-6755<tel:336-570-6755>
336-570-6757<tel:336-570-6757> (fax)
Kathy.holland@alamance-nc.com<mailto:Kathy.holland@alamance-nc.com>
www.alamance-nc.com<http://www.alamance-nc.com/>
In all things preserve integrity; and the consciousness of thine own uprightness will alleviate the toil of
business, soften the hardness of ill-success and disappointments, and give thee an humble confidence before
God, when the ingratitude of man, or the iniquity of the times may rob thee of other rewards. Barbara Paley

3

Marks 11.20.16 protest
Page 39 of 39

Req. for Reconsideration
Page 36 of 36

