
May 14, 2022 Via Electronic Mail

To: Ms. Karen Brinson-Bell

Executive Director

North Carolina State Board of Elections

430 N. Salisbury St.

Raleigh, NC 27603

State Board Members

Damon Circosta, Chair

Stella Anderson, Secretary

Jeff Carmon

Four Eggers

Tommy Tucker

Katelyn Love

General Counsel

North Carolina State Board of Elections

From: North Carolina Republican Party—represented by Philip R. Thomas

1506 Hillsborough St.

Raleigh, NC 27605

James H. Baker, as a member of the Cumberland County Board of

Elections—represented by Kevin J. Cline

2834 Wade Stedman Rd.

Fayetteville, NC 28391

Jerry Alan Branson, as a candidate and voter—represented by Kevin J. Cline

3731 Old Julian Rd.

Julian, NC 27283

On behalf of our clients—the aggrieved parties described below—we hereby

submit this request for a declaratory ruling pursuant to N.C.G.S. § 150B-4 by the

North Carolina State Board of Elections (“NCSBE”) as to the application of (1)

N.C.G.S. § 230.1 and N.C.G.S. § 230.2 (and other statutes cited throughout this

letter) as to the approval or disapproval of a request for an absentee by-mail ballot

and (2) N.C.G.S. § 230.1 (and other statutes cited throughout this letter) to the

review and approval or disapproval of absentee container-return envelopes. Our
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https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/BySection/Chapter_150B/GS_150B-4.pdf
https://www.ncleg.net/enactedlegislation/statutes/html/bysection/chapter_163/gs_163-230.1.html
https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/BySection/Chapter_163/GS_163-230.2.pdf
https://www.ncleg.net/enactedlegislation/statutes/html/bysection/chapter_163/gs_163-230.1.html


research has indicated that no fee is required to file this request for a declaratory

ruling; however, if there is a fee associated with such a request, please provide the

amount and legal basis for that fee.

NCSBE Numbered Memo (“N.M.”) 2020-15, issued by NCSBE Executive

Director Karen Brinson-Bell, provides that “County boards should accept the

signature on the absentee request form if it appears to be made by the voter or their

near relative or legal guardian. The voter’s signature should not be compared with

the voter’s signature on file because this is not required by North Carolina law.”

NCSBE N.M. 2021-03, issued by NCSBE Executive Director Karen

Brinson-Bell, provides that a “voter’s signature on the envelope shall not be

compared with the voter’s signature in their registration record because this is not

required by North Carolina law.”

Moreover, N.M. 2021-03 purports to replace N.M. 2020-19, originally issued

on August 21, 2020, which likewise provided that “voter’s signature on the envelope

shall not be compared with the voter’s signature on file because this is not required

by North Carolina law.” The NCSBE in 2020, and presumably in 2022, has issued

this guidance under the threat of removing any county board who does not follow

their illegal edicts. See N.M. 2020-19 (providing that “[a]s part of its supervisory

authority, the State Board is empowered to ‘compel observance’ by county boards of

election laws and procedures. Id., § 163-22(c)).”
1

Prior to issuance of N.M. 2020-19 in 2020, it was common practice for

county boards of elections to compare signatures on container-return envelopes to

the voter’s signature on their registrationd file.

The guidance from the NCSBE diminishes the statutory safeguards put into

place by the North Carolina General Assembly to ensure the county boards of

elections properly evaluate the voter’s signature on (1) an absentee request form for

an absentee ballot and (2) an absentee container-return envelope.

1
N.C.G.S. § 163-22(c) provides that “. . . The State Board of Elections shall have power to

remove from office any member of a county board of election . . . .”
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https://s3.amazonaws.com/dl.ncsbe.gov/sboe/numbermemo/2020/Numbered%20Memo%202020-15_Absentee%20Requests.pdf
https://s3.amazonaws.com/dl.ncsbe.gov/sboe/numbermemo/2021/Numbered%20Memo%202021-03_Absentee%20Deficiencies.pdf
https://s3.amazonaws.com/dl.ncsbe.gov/sboe/numbermemo/2020/Numbered%20Memo%202020-19_Absentee%20Deficiencies.pdf


Absentee Ballot Request Form

First, for a “qualified voter” to request an absentee ballot, the voter “shall

complete a request form” in “compliance with [N.C.G.S. §] 163-230.2.” N.C.G.S. §

163-230.1(a). “A completed written request form for absentee ballots as required by

[N.C.G.S. §] 163-230.1 is valid only if it is on a form created by the State Board and

signed by the voter requesting absentee ballots or that voter's near relative or

verifiable legal guardian.” N.C.G.S. § 163-230.2(a) (emphasis added). Moreover, “[a]

request for absentee ballots is not valid if . . . signed by anyone other than the voter,

or the voter's near relative or verifiable legal guardian [or] [t]he written request

does not contain all of the information required by [N.C.G.S. § 163-230.2(a)].”

N.C.G.S. § 163-230.2.

County board of elections members have a duty to ensure only voters who

have lawfully submitted absentee ballot requests are sent absentee ballots. There

are several statutes on point, including the following:

. . .

The [county] board shall issue and deliver blank applications for

absentee ballots in strict accordance with the provisions of G.S.

163-230.1. The issuance of ballots to persons whose requests for

absentee ballots have been received by the county board of elections

under the provisions of G.S. 163-230.1 is the responsibility and duty of

the county board of elections. It shall be the duty of the county board of

elections to keep current all records required by this Article and to

make promptly all reports required by this Article. If that duty has

been assigned to the chair, member, officer, or employee of the board of

elections, that person shall carry out the duty. The willful violation of

this section shall constitute a Class 2 misdemeanor.

N.C.G.S § 163-236.

By accepting an absentee ballot request form without fully verifying the

voter’s signature, a board member is neglecting his or her duties, as set out by the

General Assembly, for which they swore an oath to uphold.
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https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/BySection/Chapter_163/GS_163-236.pdf


Absentee Container-Return Envelopes

Once the county board of elections has approved a request for an absentee

ballot, they prepare and send the voter an absentee ballot with the container-return

envelope. N.C.G.S. § 163-230.2(d). The voter must complete the absentee

container-return envelope in the presence of two witnesses or a notary public.

N.C.G.S. § 163-231(a). The voter must personally sign the container-return

envelope and return it to the county board of elections either by mail or in-person.

N.C.G.S. § 163-82.6(c).

Pursuant to N.C.G.S. § 163-230.1(d)–(e), county board of elections members

have a duty to determine whether absentee container-return envelopes have been

properly executed, including that such envelopes have been “signed personally by

the voter.” See N.C.G.S. § 163-234(11) (“The county board of elections shall meet . . .

to determine whether the container-return envelopes for absentee ballots received

pursuant to G.S. 163-231(b)(2)(b) or (c) have been properly executed.”).

It is inadequate for a county board of elections to not exhaust all available

resources to confirm that the signature provided on an absentee container-return

envelope is that of the purported voter. By instructing the county boards that they

should not compare the signature of a voter’s registration record to the signature on

an absentee container-return envelope, the NCSBE is prohibiting county boards

(and their members) from using all available resources at their disposal to ensure

they are fulfilling their statutory duties.

The envelope must be “signed by the voter personally.” N.C.G.S. § 230.1(d);

See N.C.G.S. § 163-229(b)(2), providing that the “container-return envelope” must

provide for, among other things, “[a] space for identification of the envelope with the

voter and the voter’s signature.”

North Carolina law clearly requires that the signature on absentee request

form and the absentee container-return envelope be that of the specific voter who is

seeking to vote. See N.M. 2020-15 and N.M. 2021-03, and potentially other guidance

from the NCSBE and their Executive Director, all of which appear to prohibit

county boards of elections from enforcing the statutory requirements that the

request form and absentee container-return envelope be signed by the voter.
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https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/BySection/Chapter_163/GS_163-234.pdf
https://www.ncleg.net/enactedlegislation/statutes/html/bysection/chapter_163/gs_163-230.1.html
https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/BySection/Chapter_163/GS_163-229.pdf


Canvassing of Returns

Beyond the enumerated duties to ensure signatures of voters are those of the

purported voters, county board of elections members have the general duty to

ensure “[t]he return and accurate accounting of all official ballots, regular,

provisional, voted, unvoted, and spoiled, according to the provisions of Article 15A of

[Chapter 163].” N.C.G.S. § 163-166.10 (emphasis added).

Pursuant to Article 15A of Chapter 163, the county board members further

have a duty to “to authenticate the count in every ballot item in the county by

determining that the votes have been counted and tabulated correctly.” N.C.G.S. §

163-182.5. (emphasis added). If the county board is approving absentee

container-return envelopes that possibly contain a signature that is not that of the

voter and, in due course, is counting the corresponding absentee ballots, they are

not correctly counting the number of votes. This would be in direct conflict with the

applicable statutes, which could create criminal liability.

At a minimum, the NCSBE’s guidance causes confusion on the part of the

election workers and county board of elections members as to the proper procedures

needed to follow North Carolina law. County election officials have a duty to protect

their constituents against vote dilution caused by potential illegal votes. Allowing

potential illegal votes to count on the basis of the NCSBE stripping the county

boards of this valuable tool to verify voters decreases public confidence in our

elections. North Carolina federal courts have been clear on this point: “The state

must protect against the diluting effect of illegal ballots.” Moore v. Circosta, 494 F.
Supp. 3d 289 (M.D.N.C. 2020) (quoting Gray v. Sanders, 372 U.S. 368, 83 S. Ct. 801 (1963)).

Aggrieved Parties
2

The aggrieved parties in this case are the North Carolina Republican Party

(“NCGOP”), James H. Baker (“Board Member Baker”) in his capacity as a member

of the Cumberland County Board of Elections, and Jerry Alan Branson (“Mr.

Branson”) in his capacity as a candidate in the Republican Primary election to be

the party’s nominee for an at-large seat of Guilford County Board of Commissioners

and in his capacity as an individual duly registered to vote in Guilford County in

North Carolina.

2
See 08 NCAC 15 .0102.
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https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/BySection/Chapter_163/GS_163-166.10.pdf
https://www.ncleg.gov/EnactedLegislation/Statutes/PDF/BySection/Chapter_163/GS_163-182.5.pdf
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The North Carolina Republican Party

The NCGOP is aggrieved as an organization in that the NCGOP and its

subsidiary organizations assist in recruiting and providing support for candidates.

Moreover, the NCGOP represents the interest of its members—all registered

Republican voters across the state, which as of May 7, 2022 included nearly 2.2

million individuals. The NCGOP seeks to ensure that individuals running as

Republican candidates are afforded the opportunity to do so and that the

Republican voters of the state have the right to select the candidate of their own

choosing and for elections in North Carolina to be conducted on a “free” and “fair”

basis. As recently proclaimed by the Supreme Court of North Carolina, “  [a] system

of fair elections is foundational to self-government.” Harper v. Hall, 868 S.E.2d 499

(N.C. 2022).

Board Member James H. Baker

Cumberland Board of Elections Member James H. Baker is aggrieved

because he has a duty to follow the law as passed by the General Assembly and the

NCSBE has effectively prevented him from doing that.

Before taking office, Board Member Baker took the following  oath:

"I, ____, do solemnly swear (or affirm) that I will support the Constitution of

the United States; that I will be faithful and bear true allegiance to the State

of North Carolina and to the constitutional powers and authorities which are

or may be established for the government thereof; that I will endeavor to

support, maintain and defend the Constitution of said State, not inconsistent

with the Constitution of the United States; and that I will well and truly

execute the duties of the office of member of the ____ County Board of

Elections to the best of my knowledge and ability, according to law; so help

me God."

N.C.G.S. § 163-30(e) (emphasis added).

Pursuant to statute, the failure of a county board of elections member to

follow the law can result in criminal penalties. See N.C.G.S. § 163-104; N.C.G.S. §

163-274(a)(11) (“All acts made criminal if committed in connection with a general

election shall likewise be criminal, with the same punishment, when committed in a

primary election held under the provisions of this Chapter.)
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By taking this oath, Board Member Baker swore to uphold the law of the

United States and the State of North Carolina. In addition to the oath taken by

him and every other county board of elections member in North Carolina, the

county board of elections members have a duty to make sure that the votes counted

are those of legal voters.  A violation of this duty is specifically made a crime:

Any person who shall, in connection with any primary or election in

this State, do any of the acts and things declared in this subsection to

be unlawful, shall be guilty of a Class 2 misdemeanor. It shall be

unlawful to do any of the following: For any chair of a county board of

elections or other returning officer to fail or neglect, willfully or of

malice, to perform any duty, act, matter or thing required or directed in

the time, manner and form in which said duty, matter or thing is

required to be performed in relation to any primary, general or special

election and the returns thereof.

N.C.G.S. § 163-274(a)(11).

Jerry Alan Branson

Mr. Branson is aggrieved in his capacity as a candidate in that he has a

constitutional right to run in the Republican primary as a candidate for an at-large

seat of Guilford County Board of Commissioners. N.C. Const. Art. VI, § 6.

Moreover, Mr. Branson is also aggrieved as an individual voter registered to vote in

Guilford County.

In his capacity as a candidate, Mr. Branson is harmed by the inability (due to

the NCSBE’s guidance) of the Guilford County Board of Elections to use all

available means to verify that absentee request forms and absentee

container-return envelopes are properly executed, including that the signature on

such is that of the purported voter.

Mr. Branson is also harmed in his capacity as a Guilford County voter for the

same reason (the Guilford County Board of Elections inability to follow the law).

Additionally, as a voter, who is eligible and plans to vote in the statewide primaries,

due to the same inability of all other county boards of elections in North Carolina.
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https://www.ncleg.gov/Laws/Constitution/Article6#:~:text=Eligibility%20to%20elective%20office.,by%20the%20people%20to%20office.


Conclusion

Ultimately, the NCSBE’s unlawful guidance could cause vote dilution due to

the potential for illegal absentee ballots to be sent out and illegal absentee votes to

be counted. As it stands under current NCSBE guidance, every legal vote that is

cast could be diluted by the illegal votes accepted pursuant to the guidance and

direction of the NCSBE. While we believe, and will continue to hold the belief, that

the North Carolina Constitution demands free elections, North Carolina elections

must also be “fair” elections.
3

The North Carolina Supreme Court has stated that " .

. . elections are not free if voters are denied equal voting power in the democratic

processes which maintain our constitutional system of government.” Harper, at 542.

Consequently, a ruling by the NCSBE is required to ensure that the

confirmation of each voter’s vote will count as one vote and not a fraction of a vote

due to the illegal casting of ballots by fraudulent intervenors. There is no right

more basic in our democracy than the right to participate in electing our political

leaders. Citizens can exercise this right in a variety of ways: they can run for office

themselves, vote, urge others to vote for a particular candidate, volunteer to work

on a campaign, [or] contribute to a candidate's campaign. McCutcheon v. FEC, 572

U.S. 185, 134 S. Ct. 1434 (2014).

Upon receipt of this request for a declaratory ruling, the NCSBE has 30 days

to make a written decision granting or denying this request by June 13, 2022.

N.C.G.S. § 150B-4(a1)(1). If the NCSBE fails to respond within 30 days of receipt of

this request, such failure will be deemed a decision to deny the request. Id.

If the NCSBE denies the request, the decision is deemed immediately subject

to judicial review in accordance with Article 4 of N.C.G.S 150B. N.C.G.S. §

150B-4(a1)(2).

If the NCSBE grants the request, the Board shall issue a written ruling on

the merits within 45 days of the decision to grant the request. N.C.G.S. §

3
“Based upon this Court’s precedent with respect to the free elections clause, a voter is

deprived of a ‘free’ election if (1) the election is subject to a fraudulent vote count, or (2) a

law prevents a voter from voting according to one’s judgment. Therefore, the free elections

clause must be read in harmony with other constitutional provisions such as Article VI,

that limits who can vote and run for office. Free elections must be absent of fraud in the

vote tabulation.” Harper v. Hall, 868 S.E.2d 499 (N.C. 2022) (C.J. Newby, dissenting)

(internal citations omitted).
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150B-4(a1)(3). Of course, a declaratory ruling is subject to judicial review in

accordance with Article 4 of N.C.G.S 150B.

We look forward to the NCBSE’s prompt response to this request.

Sincerely,

Philip R. Thomas

on behalf of of the North Carolina Republican Party

Chief Counsel & Strategy Director

North Carolina Republican Party

Kevin J. Cline

on behalf of James H. Baker and Jerry Alan Branson

Kevin Cline Law, PLLC
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