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The Republican National Committee (RNC) writes in response to a request for public comment 
to proposed changes to the text in the North Carolina Register, specifically, 8 N.C. Admin. Code 
20.0101. The RNC joins the North Carolina Republican Party in strong opposition to this proposed 
rulemaking because it would directly conflict with and thus be preempted by state election statutes. 
N.C.G.S. § 163-45 confers on state and county political parties rights both to appoint replacement 
precinct-specific observers and for at-large observers to attend any voting place in the county or 
state. The proposed regulation prohibits both. The proposed regulations would also eliminate 
transparency and accountability in the elections process and decrease confidence in the state’s 
elections. Finally, the regulation in its current form conflicts with and is preempted by existing 
statute in limiting the rights given to at-large observers. The Board should repeal the provisions 
that conflict immediately.  
 

First, the proposed regulatory changes conflict with existing statute which permits precinct-
specific observers to relieve existing observers. The statute provides:  
 

The chair of each political party in the county shall have the right to designate two 
observers to attend each voting place at each primary and election and such 
observers may, at the option of the designating party chair, be relieved during the 
day of the primary or election after serving no less than four hours.1  

 
The proposed amendment to 8 N.C. Admin. Code 20.0101 limits the total number of precinct-

specific observers to two and thus conflicts with the above statute, which clearly permits two  
 
 

 
1 N.C.G.S. § 163-45(a) (emphasis added). 
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observers at each voting place who can be relieved by two new observers once the original 
observers have served for four hours.2 Polls are open in North Carolina for 13 hours which would  
allow for up to four different shifts of two precinct-specific observers: an initial set of two 
observers for four hours, a replacement set of two for the second four hours, a set of two for the 
third four-hour period, and a set of two for the final hour polls are open. Thus, the statute authorizes 
as many as eight different precinct-specific observers per voting place throughout the course of 
the day. There is no plausible way to harmonize the statute which allows as many as eight observers 
with the proposed regulatory changes capping it at two for the entire day.  

 
The proposed regulation similarly limits the statutory rights of at-large observers. It states that 

“the total number of observers … cannot exceed three total observers: two precinct-specific 
observers and one county or State at-large observer.”3 Unlike the proposed rule, the statute in no 
way restricts an at-large observer from leaving a voting place and being immediately replaced by 
another at-large observer so long as they are both not observing at the same time. Nor does the 
statute prohibit an at-large observer from attending a voting place where a different at-large 
observer has already attended. Instead, N.C.G.S. § 163-45(a) makes clear that observers may 
“attend any voting place in the county” or “State,” as appropriate. The Board of Elections cannot 
rescind a statutory right authorizing at-large observers to observe in a polling location simply 
because other at-large observers may have already been present there at some point in the day. 

Finally, we would note that the language of the existing regulation purports to saddle at-large 
observers with the same four-hour time threshold for relief that N.C.G.S. § 163-45(a) applies 
solely to the precinct-specific observers:  

 
All observers, whether precinct-specific or at-large, may be relieved after serving 
no less than four hours. An observer may leave the voting place without having 
served for four hours, but the observer cannot be replaced by a new observer until 
at least four hours have passed since the first observer began serving.4 

 
The plain reading of the statute makes clear that the four-hour restriction applies only to 

precinct-specific observers.5 The first sentence of the section of the statute allows for the 
replacement of observers after having served “no less than four hours” but that provision refers 
only to the “two observers to attend each voting place.”6 The subsequent two sentences 
specifically  

 
2 The proposed amendment to 8 N.C. Admin Code 20.0101 states: “The chair of each political party in a county may 
designate a total of two precinct-specific observers to attend each voting place on Election Day….” It further 
prohibits “[a]lternate precinct-specific observers” and states that “the total number of observers from each party per 
day cannot exceed three total observers: two precinct-specific observers and one county or State at-large observer.” 
3 8 N.C. Admin Code 20.0101 (proposed) (emphasis added). 
4 8 N.C. Admin. Code 20.0101(c). 
5 Guidance from the State Board of Elections General Counsel created shortly after the addition of at-large observers 
to N.C.G.S. § 163-45(a) confirmed that an at-large observer is not required to serve a minimum amount of time 
before another at-large observer may take his or her place: “Is an At-large Observer Subject to a Minimum 4 Hour 
Shift? No. The provision in GS 163-45(a) that covers at-large observers was added after the statutory language as to 
the 4-hour minimum.” Don Wright, Observers….2014 (August 5, 2014), 
https://s3.amazonaws.com/dl.ncsbe.gov/Election%20Resource%20Center/Conference%20Materials/2014/2014_Au
gust_Conference/Day_2_presentations/Observers2014.pdf.  
6 N.C.G.S. § 163-45(a) (emphasis added). 
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address the at-large observers but nowhere apply the four-hour relief period applicable to the 
precinct-specific observers. Once again, the regulation is in direct conflict with the statute.  

 
The Board of Elections cannot overrule statutes duly enacted by the General Assembly. North 

Carolina statute does give the Board rulemaking authority, but only so long as those rules and 
regulations are reasonable and “do not conflict with any provisions of” the election statutes. 
N.C.G.S. § 163-22(a). As explained, by limiting the statutory rights given to poll observers these 
proposed changes do conflict and the Board, therefore, has no authority to enact them.  

 
Moreover, the existing regulation applying the four-hour relief period applicable to precinct-

specific observers to at-large observers is also invalid because it is preempted by the statute which 
imposes no such requirement. The Board should immediately repeal the parts of the regulation that 
conflict and affirm that it will direct county boards to not enforce this unlawful rule for any 
elections until it does.  

  
Beyond the incurable preemption problems, these proposals reduce transparency by limiting 

the number of people who can observe the electoral process. The existing statute addresses any 
potential overcrowding concerns by capping the number of poll observers to three per party at one 
time. It is hard to fathom what useful policy goal this rulemaking would achieve beyond shutting 
out the political parties and in effect the millions of voters they represent from observing the 
electoral process.  
 

The State Board of Elections has a legitimate and important regulatory function under North 
Carolina law but it cannot rescind rights and rewrite statutes enacted by the elected members of 
the General Assembly. Even in the absence of the preemption problems which doom the proposed 
rulemaking, the Board should always err on the side of transparency which these proposals clearly 
do not.  
 

 
Sincerely, 

   
J. Justin Riemer 
Chief Counsel 


