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This guide provides information, practical tips, and legal standards for the
requirements and processes involved with election protests, from the initial filing
through any appeals. Legal citations throughout this guide are noted in endnotes in
the document references section. This guide, protest-related forms, and State Board
decisions on election protest appeals can be accessed electronically on the State
Board's website.

Unless otherwise indicated, statutes and rules applicable to protests are available at
Article 15A of Chapter 163 of the North Carolina General Statutes and Chapter 02 of
Title 08 of the North Carolina Administrative Code. The State Board does not warrant
that the content in this guide is comprehensive or current. Parties to protests and the
county boards of elections should always consult applicable laws and rules relating to
protests
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Overview of Election Protests

“Election protests enable North Carolina citizens to freely raise concerns about the
election process and give the county boards of elections a chance to address those
concerns. ... The process is simple so that everyone, not just lawyers, can use it.”?

An election protest is a formal complaint based on alleged violations of election laws,
irregularities, or misconduct that affected the outcome of the election, which may
include a defect in the way votes were counted or tabulated.

An election protest is initiated when a candidate or registered voter eligible to
participate in the protested contest files a protest with the county board where the
alleged problem occurred. The county board will give the protest filing a preliminary
review and decide whether it meets the requirements to advance to an evidentiary
hearing. If the protest does not meet the preliminary requirements, then the county
board will dismiss the protest.

If, however, the protest does meet the preliminary requirements, the protest
advances to an evidentiary hearing where the board will assess evidence in the form
of witness testimony, affidavits, documents, and any other evidence presented. The
county board will then determine whether there is substantial evidence that voting
irregularities occurred and whether the irregularities were outcome-determinative.
An election protest proved by substantial evidence can correct results, cause a
recount, or even result in a new election.

An interested party may appeal the county board’s decision on a protest by filing an
appeal with the State Board of Elections. A final State Board decision on the protest
appeal may generally be appealed to the Superior Court in Wake County.
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Filing a Protest
Who May File a Protest

An election protest may be filed by the following:?

e aregistered voter who was eligible to vote in the protested election contest
e acandidate in the protested election contest

If multiple protests of the same contest are filed by different voters or candidates, the
State Board or county board may combine them into one proceeding.

What Must Be Included in a Protest Filing

A protest must be filed in writing on the Election Protest Form, available on the State
Board's website in different formats, and must be signed by the protestor.* The
protestor should include with their form any written materials and documents they
believe will support the allegations made in the protest.

If the form is not used, the filing will not be dismissed as deficient if it otherwise
satisfies the statutory requirements for protest filings. At minimum, the protest filing
must meet all of the following requirements in N.C.G.S. § 163-182.9:

e Bein writing

e Be signed by the protestor (the form is designed to be filed by one individual)

¢ Include the protestor's name, address, and telephone number

e Include a statement that the protestor is a registered voter in the jurisdiction of
the contest under protest or is a candidate in that contest

e State whether the protest is alleging a defect in the way votes were counted or
is alleging a violation of election law, irregularity, or misconduct in the election

e State what remedy is being sought by the protestor

The following three subsections explain some of the reasons for filing a protest.

Protests based on the counting or tabulating of votes

A defect in how “votes were counted and results tabulated” means the actual
vote counting and tabulation process. If a protestor is alleging that there would
have been a different vote total or outcome in the contest because of some
other irregularity (e.g., participation in the election by ineligible voters), then
that is not a defect in how votes were counted or results tabulated.

Protests based on challenges to a candidate’s eligibility

A challenge to a candidate’s eligibility should be filed as a candidate challenge
under Article 11B of Chapter 163. If a challenger discovers grounds for
challenging a candidate after the deadline in N.C.G.S. § 163-127.2(a), that may
be the basis for a protest. If a protest is filed on the basis of a candidate’s
eligibility, the burden of proof is on the protestor, not the candidate.®


https://www.ncsbe.gov/about-elections/legal-resources/challenge-protest-appeal-and-complaint-forms
https://ncleg.gov/EnactedLegislation/Statutes/HTML/ByArticle/Chapter_163/Article_11B.html
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Protests based on challenges to voters’ eligibility

If a voter questions the eligibility of other voters, they must file a voter challenge.
A challenge to a voter's registration must be filed no later than 25 days before
the election. A challenge to an in-person voter’s ballot must be made at the time
the voter presents to vote. A challenge to an absentee ballot must be made no
later than the fifth business day after the election.®

Although a protest can be premised on ineligible voters participating in an
election, the State Board has clarified multiple times that a protest will be
dismissed if it merely disputes the eligibility of a voter without alleging an
outcome-determinative violation of election law, irregularity, or misconduct.” In
other words, evidence of unqualified individuals voting may only be used as
evidence if those individuals’ votes could have impacted the election’s outcome.
If the protest involves a multicounty contest and the protestor is alleging the
participation of ineligible voters across multiple counties, that information would
be relevant to include in each protest filed in the counties, because it could
inform each county board’s outcome-determinative analysis.

When May a Protest Be Filed

The deadline for filing a protest depends on the nature of the allegations in the
protest. This section provides details regarding those deadlines.

On or after Election Day

The deadline for filing protests on or after Election Day depends on the
allegations in the protest:8

If a protest alleges an issue with the manner in which votes were
counted or results were tabulated:

the protest must be filed before the county canvass meeting begins. If
the protestor can show good cause for a delay in their filing such a
protest, then they can file the protest by 5 p.m. on the second business
day after the county canvass meeting concludes.

If a protest alleges a violation of election law, irregularity, or
misconduct in the election that is not an issue with vote counting or
the tabulation of results:

the protest must be filed by 5 p.m. on second business day after the
county canvass meeting concludes.

The county canvass meeting for primaries and elections typically begins at 11
a.m. on the tenth day after Election Day.’ A protestor can confirm the date and
time of the canvass meeting with the county board. The county board receiving
any protest filing should date-stamp the protest form when it is received.



Election Protest Procedures Guide: Filing a Protest

Before Election Day

Election protests may also be filed before Election Day. The protest may be
heard and decided before the election, but if the protest is filed too close to the
election, then the proceedings—including the preliminary consideration of the
protest—will be delayed until after Election Day.

This delay is required if any of the following conditions exist:

e Ballots have already been printed
e The voter registration deadline has already passed
e Any of the protest proceedings will occur within 30 days of election

Even if the protest is stayed, it can still be heard before Election Day if the
defending party (e.g., the candidate who would oppose the protest) requests to
proceed. This request must be in writing and be submitted to the county board
with jurisdiction over the protest.

Protests of a recount

Any candidate in a contest subject to a recount can file a protest about the
conduct of the recount.™ The protest of the recount must be filed within 24
hours after the recount is completed or by noon of the next business day of the
county board office, whichever is later.

Allegations unrelated to the recount may not be included in the recount protest
unless the protest is filed within the timeframe for filing an election protest
discussed above. A voter is not eligible to file a protest of the recount unless the
protest is filed within the timeframe for filing an election protest discussed
above.

Protests that are not timely filed

A county board is not allowed to hear a protest that is filed after the deadlines
discussed above and must forward any untimely protests to the State Board. '2
The State Board has broad authority to consider election protests on its own,
including those that were not filed on time.'® However, the State Board is not
required to consider untimely or improperly filed protests, and in some
instances may be unable to do so.

Legal Standard: If the certificate of nomination or election has been issued
for the contest before an untimely protest is filed, then the State Board does
not have jurisdiction to hear the protest. ™
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Where Must a Protest Be Filed

The protest must be filed with the county board in the county where the alleged issue
in the election contest occurred. Even if the contest is a statewide or multicounty
contest, the protest must be filed in the county where the issue occurred. If a
protestor alleges problems in multiple counties, then they must file protests in each
county.

A protest may be filed with the county board by hand delivery or mail to the county
board office, by fax, or by email. A protestor can confirm the physical, mailing, or
email address for filing by contacting the county board where the protest will be filed.
Contact information for the county boards is available on the State Board's website. '°

How the County Board Gives Notice of the Protest Filing
The county board receiving a protest must email a copy and any attachments to:

e the State Board by email to legal@ncsbe.gov
e any affected candidates in the contest
e the county party chairs

The email notice must be sent within 24 hours after the protest is filed if it is filed by
hand-delivery or mail, and the notice must be sent on the same day if the protest is
filed by fax or email.

It is best practice for a county board to notify its county attorney immediately when a

protest is filed. Historically, county attorneys have offered guidance and assistance in
the proceedings and in drafting orders. The county attorney may also be able to help
secure a court reporter for the proceedings.


mailto:legal@ncsbe.gov
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County Board Proceedings on Protests

A timely-filed protest will be reviewed by the county board and, if it meets the
necessary requirements, advance to an evidentiary hearing. The proceedings before
the county board will culminate in a written decision on the protest.

Administrative Dismissal by a Director of Elections

When an election protest is filed with the county board, the county director of
elections must review the allegations and evidence. By administrative rule, a director
may recommend to their board the administrative dismissal of a protest within two
business days of the filing if it meets certain criteria.'” If an election protest is not
administratively dismissed using this process, the county board will conduct a
preliminary review of the protest filing as discussed in the next section.

Practical Tip: The deadline for an administrative dismissal recommendation
is also the same deadline for the county board to meet and conduct its
preliminary consideration of the protest under a separate rule. As such,
administrative dismissal by the director should only be used in
exceedingly rare occasions and is not recommended if there is any
question about whether the filing has failed to meet the requirements for
filing a protest.

If an election protest is administratively dismissed by the county director, the
protestor may appeal the director’s administrative dismissal to the Executive Director
of the State Board. The protestor must use the Appeal of Director Administrative
Dismissal Form listed in 08 NCAC 02 .0114(d) and accessible on the State Board's
website. The appeal must be received by the State Board office by U.S. mail, courier
service, or hand delivery no later than five business days after the protester received
written notice of the county director’'s administrative dismissal.

Preliminary Consideration by the County Board

Except in the rare occasion that a director administratively dismisses a protest, an
election protest will undergo an initial review by the county board at a preliminary
consideration meeting.

The county board conducts the meeting and makes its decision in an open session
meeting. All board members in attendance, physically or remotely, must vote on the
matter unless they are otherwise required to recuse themselves from the
proceedings.
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The county board must notice the meeting and convene within 2 business days
from when the protest was filed to determine: ®

1. whether the protest has substantially complied with the filing requirements
2. whether the protest and any attachments establish probable cause

This requirement to quickly convene may require calling an emergency meeting of
the county board if 48 hours of notice cannot be given, in which case the county
board must comply with the requirements of N.C.G.S. § 143-318.12(b)(3).

If the protest is filed before Election Day and is stayed by statute, the preliminary
consideration meeting must be held within two business days after Election Day.

The county board should provide individualized notice of the preliminary
consideration meeting to the protestor and affected candidates. The county board,
however, is not required to permit these individuals to speak at the meeting because
the board is only considering whether the protest form, with any attachments, on its
own (i.e., without receiving any evidence or testimony) establishes probable cause.

The preliminary consideration meeting is not required to be recorded, but the county
board may choose to do so. The county board must also keep full and accurate
minutes of the meeting in accordance with the open meetings laws.

Preliminary consideration review

In the meeting, the county board will first determine whether the protestor is
eligible to file the protest and substantially complied with the requirements of
N.C.G.S. § 163-182.9 discussed in the “Filing a Protest” section of this guide.

The county board will also determine whether the protest and any attachments
establish “probable cause” of (1) an outcome-determinative defect in the
manner in which votes were counted or results tabulated; or (2) an outcome-
determinative irregularity, violation of law, or misconduct in the election.

Legal Standard: Probable cause is a commonsense, practical standard: Is
the material submitted by the protestor sufficient for a reasonable and
prudent person to believe that the apparent result of the election was
swayed by election law violations, irregularity, or misconduct. It does not
mean that such a belief is necessarily correct or more likely true than false. A
probability of an outcome-determinative irregularity is sufficient. %
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The county board should review “the totality of the circumstances” by analyzing
all the facts alleged along with any documents included with the protest filing.
The county board should consider only allegations presented on the protest
form and any attachments. The preliminary consideration is not an opportunity
for the protestor to present new evidence or for any affected candidates to
present their own evidence in opposition to the protest.

Preliminary consideration decision

The county board has two options at the end of the preliminary consideration
meeting. The two options are: ?'

e advance the protest to a protest hearing; or
e dismiss the protest

If the county board finds that the protest meets the procedural requirements for
filing a protest and that the protest meets the probable cause standard, then the
county board must advance the protest to a protest hearing. The requirements
for scheduling and noticing the protest hearing are discussed in the next section
of this guide.

If the county board finds that the protest fails to meet the procedural
requirements for filing a protest or that the protest fails to meet the probable
cause standard (or fails to meet both), then the county board must dismiss the
protest. A decision to dismiss the protest at the end of the preliminary
consideration meeting must be memorialized in a written decision. The written
minutes are not sufficient to be the county board’s written decision on the
protest.

Practical Tip: The county attorney should attend the preliminary
consideration meeting, if possible. The county board should work with the
county attorney to draft the written decision and order, even if using a
template decision order provided by the State Board legal department.

The county board'’s decision to dismiss the protest must be filed in the county
board office within 2 business days of the decision being made at the meeting,
and it must be served on the protestor and any affected candidate or
officeholder at the time it is filed at the board office.?? Email is the preferred
method of service. If the county board has no email address for a person
required to be served, the board must serve that person by U.S. mail and
immediately call that person at their phone number of record. The decision must
also be provided to the State Board by email to the legal department.
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If the protest is dismissed, the protestor has two options: (1) amend their protest
if the protest filing deadline has not passed; or (2) file an appeal of the
dismissal.?® Appeals are discussed later in this guide in the “Appeal of Protest
Decisions” section.

Practical Tip: If the protestor files a new protest before the filing deadline
with the same allegations but correcting any deficiencies identified in the
original protest, then the county board should treat that as an amended
protest and must still conduct a preliminary consideration on the amended
protest.

Protest Hearing

The protest hearing is a quasi-judicial proceeding. At the hearing, the county board
will receive documentary evidence and witness testimony about the allegations in the
protest. The protestor and other interested parties may present their evidence to the
county board. The county board will then weigh the evidence before it at the end of
the hearing and make a decision. Ultimately, the county board must determine
whether the record evidence shows the protestor has proven the allegations in the
protest and, if so, what would be an appropriate remedy.

Scheduling and noticing the hearing

When the protest hearing is held and noticed depends on what is alleged in the
election protest.

If the protest involves vote tabulation or vote counting, and the alleged
number of votes affected could affect the outcome of the election, the protest
hearing must be held and resolved at the county canvass.?* If the alleged
number of votes affected could not affect the outcome of the election, then the
county board can dismiss the protest at the preliminary consideration meeting.

When the protestor files a protest on these grounds, they must be told at the
time of filing that the protest will be heard at the time of the canvass. Notice of
the protest hearing must be given to other required parties as soon as possible
before the hearing.?

The completion of the canvass of the protested contest can only be delayed if
needed to resolve a protest involving vote tabulation or vote counting, and only
the canvass of the contest(s) under protest may be delayed. The delay in the
canvass can be for no more than three days, unless a longer delay is approved
by the State Board. When a county board delays canvass to resolve a protest, it
must notify the State Board's legal department.
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If the protest relates to an election-related irregularity other than results
tabulation or vote counting, the protest is not required to be resolved by
canvass, and the county board must set a hearing date that is within 7 business
days of the preliminary consideration meeting. 2

The protest hearing for a protest on these grounds must be noticed at least 5
business days prior to the hearing.? The canvass cannot be delayed for protests
on these grounds. Instead, the county board must complete the canvass and
then the certificate of nomination or election is withheld pending the outcome
of the protest.

For all protests, when a county board gives notice of the protest hearing, it
must be actual notice (meaning notice is actually received). Notice of the protest
hearing must be provided to the following persons: #

e the protestor

e any candidate likely to be affected

o elections officials alleged to have acted improperly

e any person likely to have a significant interest in the resolution of the
protest

Notice must also be provided to the county political parties. Each person given
notice must also be given a copy of the protest or a summary of its allegations.

The manner of notice is up to the county board and can be oral or in writing. * If
oral notice is given, it must be followed with a written notice. If written notice is
given, it must be by email if the county board has an email address for the
person required to receive notice. If the county board does not have their email
address, then the written notice must be sent by U.S. mail to their mailing
address of record and staff must call them by phone at their number of record.

Recording the hearing

The protest hearing must be recorded by a court reporter or by audio/video
recording.?' The recording is necessary in case there is an appeal and the State
Board, or a court of law, must review the proceedings. If an audio/video
recording is made, the county board must ensure it is high quality and can be
easily transcribed.

If the protest is appealed to the State Board, the county board will be required
to obtain a transcript of the hearing and have it delivered to the State Board, at
the county board’s expense, within seven business days of the notice of
appeal.3? The county board will also need to provide the State Board with a
copy of all documentary exhibits submitted by the parties in the hearing.

10
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Hearing standard

The burden of proof is on the protestor. 33 To sustain an election protest, the
county board must find “substantial evidence” of irregularities or misconduct
that impacted the election results.

The county board'’s decision on the protest must be based on the evidence
received in the hearing that is relevant to the issues at hand.

Legal Standard: Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support the conclusion that
certain irregularities occurred and that they swayed the results of the
election. Substantial evidence is “more than a scintilla or a permissible
inference.” Rather, the evidence must be strong enough to establish to a
reasonable person that the claimed irregularities occurred and that those

irregularities swayed the election. 3

Conduct of the hearing

Although the North Carolina Rules of Evidence (Chapter 8C) and Rules of Civil
Procedure (Chapter 1A) do not apply to protest proceedings, county boards are
well advised to use these rules to guide the conduct of their quasi-judicial
protest hearings, where practical.

Legal Standard: In making decisions on how the parties may present their
cases at the hearing, the county board must ensure the elements of a fair
trial are met. This includes the opportunity to offer evidence in support of
one’s position and against the other, to cross-examine adverse witnesses,
and to inspect any documentary evidence presented. ®

Many county boards find it expedient for the board chair, as the presiding
officer of the hearing, to make basic evidentiary and procedural rulings to
ensure the fair and efficient presentation of each side’s case. Some boards also
find it useful to issue prehearing orders to the parties from the chair or board
that set some of the ground rules, parameters, and sequencing of the hearing.

For instance, the county board may permit the protestor to give an opening
statement before their presentation of evidence, as well as a closing argument
after their presentation of evidence. An opening statement is a chance to
explain what the evidence to be offered will show and what the law requires.
The closing argument is a chance to explain why the evidence that was offered
supports the desired outcome and why the desired outcome is what the law
requires. Providing for an opening statement and closing argument can help
keep the hearing organized and easier to follow for all involved.

11
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The protestor must be permitted to present their allegations and introduce
evidence at the hearing. The county board may also receive evidence at the
hearing from any person with information concerning the subject of the protest.
Any other person who was required to be given notice of the hearing, if present,
must be permitted to present evidence at the hearing.

The county board can also permit evidence to be presented by individuals with
relevant information who did not receive notice of the hearing but have
“significant interest” in the protest’s resolutions and that interest is not
adequately represented by other participants.

At the hearing, evidence may be in the form of affidavits, witness testimony, or
other documentary evidence. Each witness must be placed under oath before
testifying.

Practical Tip: The following oath as outlined in N.C.G.S. § 11-11 may be
used: “Do you swear (or affirm) that the testimony you shall give to the
board shall be the truth, the whole truth, and nothing but the truth; so help
you, God?”

A witness can voluntarily appear at the hearing to provide testimony, and they
do not have to be served with a subpoena before testifying. In some instances, a
subpoena may be needed to require a witness’s attendance or to obtain
documentary evidence.

The board'’s chair or any two members may use their statutory authority to
subpoena witnesses or any documents.*” The protestor or other interested
parties may also request that the chair or any two members of the county board
issue subpoenas for witnesses or documents, following the process in an
administrative rule.®®

When a party requests a subpoena be issued pursuant to the rule, the chair or
two members of the county board must issue the subpoena if they find all of the
following conditions are met:

e the witnesses or documents are likely to provide information that is both
relevant and material to the questions the county board must adjudicate
in the protest

e the information sought is not unnecessarily duplicative of other available
evidence

e the subpoena is not likely to subject the recipient to undue burden or
expense

12



Election Protest Procedures Guide: County Board Proceedings on Protests

Legal Standard: The county board’s subpoena power, whether under its
statutory authority or the administrative rule, is limited to appropriate
witnesses within the county board’s “respective jurisdiction[].”*? The county
board is recommended to consult with the county attorney on the issuance
of any subpoenas.

Protest hearing decision

At the conclusion of the hearing, the county board must weigh the evidence
presented and make a decision on the protest. The decision must be voted on
and announced at the hearing and then be put into a written decision. The
written decision serves as the county board’s final decision, and must include
findings of fact, conclusions of law, and an order.*°

When deliberating, the county board will need to determine what the evidence
showed to have occurred, whether that occurrence was a violation of the
election law or other irregularity or misconduct, and if so, whether that violation,
irregularity, or misconduct was sufficient to cast doubt on the results of the
election. The county board will then need to either order the protest be
dismissed or order it be upheld with a further order on an appropriate remedy.

Practical Tip: The county board'’s discussion on these points will assist the
county attorney with drafting the board'’s written decision on the protest. For
that reason, it is advisable for the board to consider voting on the key
“findings of fact” and “conclusions of law” in addition to the ultimate

conclusion of whether the protest will be dismissed or upheld.

If the county board is not able to determine what law is applicable to its
findings of fact, then it may send its findings of fact to the State Board for it to
determine the applicable law.*' The State Board will then remand the matter
back to the county board with instructions on the proper law for the county
board to apply in making a final decision on the protest.*?

When making a decision on the protest, the county board is required to
dismiss the protest if the board concludes that: *3

e it has not been shown by substantial evidence that there was a violation
of the election law or other irregularity or misconduct;

e oreven if there was a violation, irregularity, or misconduct, it has not
been shown by substantial evidence that it was sufficient to cast doubt
on the results of the election (e.g., that the affected ballots or
irregularities could not have changed the election’s outcome).

13
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If the county board determines there is substantial evidence that a violation did
occur and it was “sufficiently serious to cast doubt on the apparent results of
the election,” it should uphold the protest and make an appropriate order.
This could include declaring new results, ordering a recount, sending the
protest and decision to the State Board for further action, or taking any other
action within the county board’s authority. *

Legal Standard: Only the State Board has the authority to order a new
election, even if the contest under protest is one within the county board's
jurisdiction.

Finally, if the protested contest is a multi-county or statewide contest, and the
county board finds there is substantial evidence to believe there was a violation
occurred but it cannot conclude the violations were outcome-determinative, the
county board must send the protest and its decision to the State Board.* The
State Board will then determine whether the violations were sufficient to change
the election’s result and order an appropriate remedy.

Notice and service of the protest hearing decision

Once the county board makes its decision on the protest, the county board
must give notice of its decision and then file and serve its written decision.*

The county board must notify the protestor, any affected candidate, and any
affected officeholder of its decision no later than 5:00 p.m. the next day after the
conclusion of the hearing. The notice must be given in the same manner as the
notice of the hearing, but no separate notice is required if the person was
present at the hearing when the decision was announced.

The county board must file a written decision at its office no later than 5:00 p.m.
three business days after the conclusion of the hearing. The written decision
must be served on any person required to receive notice of the protest hearing,
and service must be made at the same time it is filed at the board office. The
preference is that service be by email, but if the county board has no email
address for the person, then the board must serve them by U.S. mail and
immediately call them at their phone number of record to notify them that the
decision has been filed.

14
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Appeal of Protest Decisions

The decision by the county board of elections on the election protest may be
appealed to the State Board.

Who May Appeal a County Board Decision
Any of the following people may appeal the county board’s decision: 8

e The individual who filed the election protest

e The candidate or elected official adversely affected by the decision

e Any other person with a significant interest adversely affected and who
participated in the protest hearing

When and How to File an Appeal

An appeal cannot be filed until after the county board'’s written decision is filed in its
office. There are two steps for an appeal, and both are required to perfect the
appeal. ¥

First, an appealing party must notify the county board in writing of the party's intent
to appeal within 24 hours of the board’s written decision being filed in its office. The
written notice of appeal must be received by that deadline and can be delivered to
the county board by any method so long as it is in writing (e.g., in-person delivery or
email). The notice of appeal given to the county board is not required to include a
copy of the appeal form itself.

Second, the appealing party must timely file an appeal to the State Board. The
appeal must be in writing and on the Appeal of County Board Protest Decision Form,
which is available on the State Board's website. The appeal must be delivered to the
State Board in person or be deposited in the mail by the appropriate deadline.

Practical Tip: If mailing the protest appeal, the appealing party should get
documentation of when they mail the protest appeal (i.e., a receipt from
USPS) so they are able to confirm they timely mailed the appeal. A person
seeking to appeal the protest should also email a copy of the appeal to
legal@ncsbe.gov as soon as it is put in the mail or delivered.

The deadline for filing a protest appeal depends on the type of election. If the protest
decision concerns a first primary, the appeal must be delivered in person or
deposited in the mail by the end of the second calendar day after the day the county
board issued its written decision.

If the protest decision concerns any other election, the appeal must be delivered in
person or deposited in the mail by the fifth calendar day after the county board
issued its written decision.
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State Board Decision on a Protest Appeal

Appeals of protests that are dismissed at the preliminary consideration stage, as well
as untimely filed election protests that are sent to the State Board, may be
administratively denied by the State Board’s Executive Director pursuant to an
administrative rule.® Under this process, the Executive Director has two business
days to make an administrative denial recommendation after the appeal is filed.

That recommendation is then transmitted to the State Board members for their
review along with the record. If no State Board member makes an objection within
two calendar days of the denial recommendation being made, the protest appeal will
be denied. If a member of the State Board raises an objection, then the appeal is
heard by the State Board.

Appeals of county board decisions following an evidentiary protest hearing are heard
by the State Board and are not typically subject to administrative dismissal by the
Executive Director. The parties to the protest appeal are given the opportunity to
present written and oral argument on their appeal and to explain why they believe
the county board made the right or wrong decision on the protest.

The State Board has broad discretion in its appellate role.>" It may decide the appeal
on the existing record, or it may require the county board or an interested party to
supplement or add to the evidence. Alternatively, the State Board may conduct its
own protest hearing and decide the protest based on that proceeding. Finally, it may
remand the protest back to the county board with an order for additional
proceedings.

When the State Board hears a protest appeal without hearing new evidence, the
Board applies the “whole record test.”

Legal Standard: The whole record test does not permit the State Board to
substitute its judgment for the county board'’s judgment as between two
conflicting views, even though it could reasonably have reached a different
result had it reviewed the matter de novo (a legal term that means “over
again” or “anew”). The State Board examines all the record evidence,
including evidence that detracts from the county board'’s findings and
conclusions as well as that evidence tends to support them, to determine
whether there is substantial evidence to justify the county board'’s decision.
The Board determines whether purely legal issues were correctly decided
by the county board under de novo review. 52
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The State Board also has the discretionary authority to consider protests that were not
filed in compliance with N.C.G.S. § 163-182.9, to initiate and consider complaints on
its own motion, to intervene and take jurisdiction over protests pending before a
county board, and to take any other action necessary to assure that an election is
determined without taint of fraud or corruption and without irregularities that may
have changed the result of an election.*

Appeal of State Board Decision on a Protest Appeal

Most protest decisions of the State Board may be appealed to the Superior Court of
Wake County within 10 days of the date of service of the decision. %

Legal Standard: The certificate of nomination or election in the contest will
be issued unless the appealing party files an election protest appeal and
obtains a court order staying the certification of the contest from the
Superior Court of Wake County within 10 calendar days after the date of
service of the State Board's decision, plus an additional three (3) calendar
days to account for mailing time.

When the protested contest is a general or special election for the General Assembly
or an office on the Council of State, only an unsuccessful candidate in the election has
the right to appeal the State Board'’s final decision. That appeal is not made to
superior court. Instead, the appeal is made to the General Assembly in accordance
with Article 3 of Chapter 120, for General Assembly contests, or in accordance with
N.C.G.S. § 163-182.13A, for Council of State offices. >
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