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1 

NATURE OF THE PROCEEDING 

1. This case is “like déjà vu all over again.”1  Two years ago, when the de Blasio 

Administration first tried to ban soft foam “single-serve” expanded polystyrene (“EPS” or “Food-

Service Foam”), despite City Council legislation requiring recycling if “economically feasible” 

and “environmentally effective” to do so, Your Honor ruled in no uncertain terms that “[t]he one 

undisputed short answer to whether EPS is recyclable is yes:  single serve EPS is recyclable.”  Ex. 

4 (Remand Order) at 8.2  As a result, Your Honor “annulled and vacated” the Sanitation 

Commissioner’s decision banning soft foam EPS as “arbitrary and capricious,” and “remanded” 

to the Commissioner “for reconsideration and determination consistent with this court’s 

decision.”  Id. at 14.  But instead of implementing a recycling program “consistent with this court’s 

decision,” the Commissioner spent the past two years trying to contrive a rationale for evading 

it.  The Commissioner did exactly what government officials are not supposed to do.  She held fast 

to the predetermined outcome promised by the Mayor to ban soft foam EPS, recently issuing a 43-

page decision that reads a lot like her initial one but cures none of its fatal defects.  It’s the same 

old story and deserves the same ending.  The fact remains, as Your Honor already found, that the 

“short answer to whether EPS can be recycled is yes”; therefore, local law mandates that the de 

Blasio Administration recycle it.  Id. at 8; Ex. 1 (LL142). 

2. All the Commissioner has done in this latest decision is double down on the “Big 

Lie” told before—namely, that “[n]o markets” supposedly “exist for recycled food-service foam” 

(Ex. 2 (2017 Determination) at 41)—even though this Court already found, based on “abundant 

evidence,” that there is “a viable and growing market” for “EPS recycling” “for not just clean EPS 

                                                 
1 Berra, Yogi (1998).  The Yogi Book.  (New York:  Workman Publishing) p. 9. 
2 Citations to “Ex.” refer to the September 11, 2017 Mastro Affirmation unless otherwise stated. 
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but post-consumer EPS material.”  Ex. 4 (Remand Order) at 13.  Indeed, that recycling market has 

only grown since this Court’s September 2015 ruling.  And as of June 2017, San Diego—the 

nation’s eighth-largest city—now requires recycling of all EPS, and engages a contractor (Titus) 

that sorts this Food-Service Foam for recycling using the same state-of-the-art equipment that Dart 

is purchasing and installing for New York City’s contractor (Sims Municipal Recycling (“Sims”)) 

to use.  See Ex. 5 (2017 Centers Aff.) ¶¶ 6–8; Ex. 59.  Moreover, Dart remains committed to 

providing financial backing for the City’s recycling program, PRI remains committed to buying 

all of the EPS that the City collects, and experts report the demand for recycled polystyrene is 

growing.  See, e.g., Ex. 6 (2017 Shaw Aff.) ¶¶ 9–12; 2015 Article 78 Petition ¶ 136; Ex. 30 (2017 

Cantor Aff.) ¶¶ 22–23; infra at ¶ 32.  In other words, if anything, the case for EPS recycling has 

become even stronger since this Court’s 2015 ruling. 

3. The Commissioner’s latest screed basically ignores the findings that this Court 

already made of EPS recycling’s “economic feasibility” and “environmental effectiveness,” and 

treats those findings as if they didn’t exist.3 

                                                 
3 For example, this Court already found that: 

 “The one undisputed short answer to whether EPS is recyclable is yes:  single serve EPS 
is recyclable” (Ex. 4 (Remand Order) at 8); 

 “[U]ndisputedly, there are markets for rigid EPS” (id. at 9); 

 There is “abundant evidence showing a viable and growing market for not just clean EPS 
but post-consumer EPS material,” and “EPS recycling and the post-consumer EPS market 
is beyond the pilot program stages or still paddling in untested waters” (id. at 13); 

 “Dart has offered to purchase and install a state-of-the-art optical sorting machine with two 
conveyor belts—one to sort foam and rigid polystyrene . . . at no cost to Sims or DSNY; 
train Sims’ employees on its use, and cover the cost of employment for four additional 
employees, which is Dart’s commitment of more than $23M dollars for the next eight 
years” (id. at 4); 

 “Dart also offered to recycle all of New York City’s rigid polystyrene, thus saving New 
York City $758,765 per year if all the soft and rigid polystyrene were diverted from 
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4. Instead, the Commissioner has simply conducted a de novo review, consciously 

avoiding the import of this Court’s ruling that EPS recycling is both feasible and mandated.  But 

this Court did not order a “do-over.”  It “remanded” for further action “consistent with this court’s 

decision.”  Ex. 4 (Remand Order) at 14.  Under well-established New York law, where, as here, 

the government “misinterpret[ed]” a court’s identically-worded “remand” order, went “beyond 

[its] scope,” and instead, “conducted a de novo investigation[,]” the government’s “remand” 

determination cannot stand.  See In re A.F.C. Enters., Inc. v. NYC Transit Auth., No. 103198/12, 

2013 WL 3948421, at *1 (Sup. Ct. N.Y. Cnty. July 23, 2013).  

5. To be clear, the Commissioner’s latest “de novo investigation” also cannot stand 

because it was no objective review at all.  It was, instead, a blatant attempt to manipulate the record 

to support the same predetermined outcome the de Blasio Administration has sought all along—

to, in the Mayor’s words, “get [Styrofoam] out of our society writ large.”  See Ex. 7.  As such, it 

is arbitrary and capricious, as well as contrary to Local Law 142. 

6. Indeed, instead of a search for the truth, the Commissioner’s latest “investigation” 

sought to bury testimonials from actual industry participants and, instead, relied on Google 

searches and cold calls to receptionists in satellite offices skewed to yield the de Blasio 

Administration’s desired responses.4  But asking end-user recyclers whether they want “dirty 

                                                 
landfills, plus generate $2,876,360 in revenue for New York City through its purchase of 
mixed polystyrene bales from Sims” (id.); 

 “Dart offered to pay Sims for the disposal of mixed polystyrene bales during the program 
period” (id.); and  

 “PRI has agreed to purchase all the soft foam and rigid polystyrene bales from Sims for 
$160.00 per ton”—a price PRI has “guaranteed for at least five years at Sims’ request” 
(id.).  

4 While the Commissioner claims generally to have solicited new information from industry participants 
while conducting her “de novo” investigation, what she really did was a farce.  For example, she turned 
a blind eye to direct evidence from potential buyers of recycled EPS, more than 20 of whom submitted 
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foam” intentionally misses the point.5  Recyclers want, and will receive—under this recycling plan 

financially backed by Dart and PRI—“food foam” EPS that has already been sorted and cleaned 

for recycling.  And in the process, the City will end up recycling all polystyrene (none of which is 

recycled now), profiting from the materials’ sales and saving on landfill costs, and achieving 

something far more economically feasible and environmentally effective than a limited “soft 

foam” food-service EPS ban alone. 

7. Accordingly, for all of the reasons explained here, the Court should reopen this 

case, grant this Article 78 petition for the same reasons it granted the original petition, and annul 

the Commissioner’s latest decision purporting to ban “soft foam” food-service EPS as “arbitrary 

and capricious,” contrary to local law, and inconsistent with the Court’s “remand” order.6 

PARTIES 

A. Petitioners 

8. Petitioner Restaurant Action Alliance NYC is an association of New York City 

                                                 
letters and affidavits expressing their interest in and demand for the City’s EPS material, yet the 
Commissioner nowhere acknowledged those letters and affidavits in her latest decision.  And the 
Commissioner even stoops so low as to question PRI’s capacity, based on a single Sanitation Department 
site visit in April 2016, at which inspectors noted older equipment and claimed to have witnessed a one-
hour processing delay.  See Ex. 2 (2017 Determination) at 24–25.  But as the Commissioner should have 
realized when she issued this latest decision, and as PRI’s marketing manager explains in his sworn 
affidavit, PRI was in the process of acquiring new equipment at the time in anticipation of this recycling 
initiative, has since upgraded its facility’s equipment, and is now operating with capacity to process all 
of New York City’s sorted polystyrene once this recycling program is implemented.  See Ex. 6 (2017 
Shaw Aff.) ¶ 8. 

5 Similarly, the Commissioner’s reference to two new “experts” in her latest decision is also misplaced.  
One (Brendon Sexton) is proffered by a biased advocacy group (NRDC) that has long sought to ban EPS.  
The other, Christopher Behr, proffered as an “economist,” isn’t an economics expert at all and has no 
experience whatsoever in the recycling industry; nevertheless, he submitted a threadbare four-page report 
rushed out the week of the Commissioner’s new decision.  And both miss the point when they focus their 
opinions on whether markets exist for “dirty foam,” because the foam to be recycled here is all being 
sorted and cleaned as an integral component of this recycling program. 

6 To the extent warranted, Petitioners also seek discovery concerning the “sham” investigation that the 
Commissioner conducted here. 
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restaurant owners with restaurants in New York City who oppose the ban on Food-Service Foam.  

The restaurants represented by the Restaurant Action Alliance are proud to contribute to New York 

City and its economy by employing New York City residents, paying New York City taxes, 

supporting local food and beverage producers and distributors, and improving the quality of life 

for New Yorkers by offering convenient and high-quality meals.  The restaurants work very hard 

to make sure their businesses are serving an excellent product to their customers and with the high 

costs of food, labor, and rent, at times they struggle to make ends meet.  See Ex. 8 (Restaurant 

Action Alliance NYC Petition) (including signatures of dozens of New York City restaurant 

owners who oppose the ban on foam single-service food articles); see also, Ex. 9 (Jackson Aff.) 

¶¶ 6, 8. 

9. Petitioner Maximiliano Gonzales is a New York City resident and the co-owner, 

along with his wife, Maritza, of El Maceon, a restaurant located in Brooklyn, New York.  Mr. 

Gonzales swears that he will “lose customers to bodegas” as a result of the ban on foam, as bodegas 

“can keep their prices lower than restaurants because they have fewer costs.”  Ex. 12 (Gonzales 

Aff.) ¶ 5. 

10. Petitioner Arismendy Jerez is a New York City resident and the owner of Mia Bella 

Dama, a restaurant located in Brooklyn, New York.  Mr. Jerez swears that he “rel[ies] on the 

existence of affordable foam products to make ends meet.”  Ex. 10 (Jerez Aff.) ¶ 6. 

11. Petitioner Tony Juela is a New York City resident and the owner of Deli 

Corporation, a restaurant in Queens, New York.  Mr. Juela swears that his “business depends on 

the low cost of foam to survive,” and “[i]f the ban on foam goes forward . . . I will need to close 

my restaurant.”  Ex. 13 (Juela Aff.) ¶¶ 6–7.   

12. Petitioner Ruperto Morocho is a New York City resident and the owner of Nuevo 
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Delicioso, a restaurant located in the Bronx, New York.  Mr. Morocho estimates that the ban on 

foam will “cost [him] an additional $1000 per month,” or approximately $12,000 per year, which 

will come out of his own pocket.  Ex. 75 (Morocho Aff.) ¶ 3.  

13. Petitioner Esmeralda Valencia is a New York City resident and the owner of 

Esmerelda’s Restaurant, a restaurant located in Brooklyn, New York.  Ms. Valencia explains that 

she and her customers “prefer foam for several reasons” and that she does not have the “several 

hundred extra dollars to spend per month” on an alternative to foam if the ban proceeds.  Ex. 11 

(Valencia Aff.) ¶¶ 5–6. 

14. Petitioner Plastics Recycling, Inc. (“PRI”) is a plastics recycler based in 

Indianapolis, Indiana.  PRI was founded by Alan Shaw in 1988 and is run today by Mr. Shaw and 

his son, Brandon.  PRI worked closely with the Commissioner, in accordance with Local Law 142, 

to demonstrate that soft foam is recyclable.  In the summer of 2013, PRI commenced a build-out 

of its Indianapolis facility.  It completed its expansion in April 2015, and completed a major 

upgrade of the facility in May 2017.  See Ex. 25 (Firpo Aff.) ¶ 13. 

15. Petitioner Dart Container Corporation (“Dart”) is a Nevada corporation 

headquartered in Mason, Michigan, and a manufacturer of expanded polystyrene (“EPS”) foam 

products, including plates, cups, and takeout food containers.  Dart’s products are sold in New 

York City.  Dart is heavily involved in EPS recycling throughout the United States and 

internationally—it operates more than 85 drop-off sites where used foam is collected, and it runs 

two facilities in the United States that wash and dry foam so that it can be recycled.  Dart has been 

recycling used EPS since 1990 and is widely recognized as a leader in facilitating the growth of 

recycling. 

16. Petitioner Pactiv LLC (“Pactiv”) is one of the largest food service packaging 
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manufacturers in the United States, and the largest private employer in Ontario County, New York.  

Pactiv’s manufacturing plant in Canandaigua, New York has been in operation since 1966 and 

employs more than 800 New York residents.  Pactiv’s products are sold in New York City.  See 

Ex. 18 (Wulf Aff.) ¶¶ 1, 7. 

17. Petitioner Genpak LLC (“Genpak”) is an EPS foam food service packaging 

manufacturer and New York corporation with a facility in Glens Falls, New York and 

headquartered in Charlotte, North Carolina.  Genpak’s products are sold in New York City.  See 

Ex. 19 (Reilly Aff.) ¶¶ 1, 6. 

18. Petitioner Commodore Plastics, LLC (“Commodore”) is an EPS foam food 

packaging designer and manufacturer based in Bloomfield, New York.  Commodore’s products 

are sold in New York City.  Ex. 15 (Braddon Aff.) ¶ 1. 

19. Petitioner Reynolds Consumer Products, LLC (“Reynolds”) is a consumer products 

company based in Lake Forest, Illinois.  New York City is a “key market” for Reynolds.  Ex. 14 

(Wilkison Aff.) ¶ 5. 

B. Respondents 

20. Respondent Bill de Blasio is the Mayor of the City of New York.  Mayor de Blasio 

is the chief executive officer of New York City and is responsible for executing the City’s laws 

and directing the City’s executive and administrative agencies in a manner consistent with law.  

Plaintiffs bring this action against Mayor de Blasio in his official capacity.  

21. Respondent the New York City Department of Sanitation (“DSNY”) is a 

governmental agency tasked with promoting a “healthy environment through efficient 

management of the City’s solid waste and environmentally sound long-range planning to handle 

New Yorkers [sic] recycling and garbage.”   

22. Respondent Kathryn Garcia is the Commissioner of DSNY.  Commissioner Garcia 
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is responsible for administering DSNY in a manner consistent with law.  See N.Y. City Charter, 

Ch. 31 § 753; id. Ch. 16 § 385.  Under Local Law 142, Commissioner Garcia is responsible for 

promulgating rules to permit the recycling of EPS foam if such material can be recycled in a 

manner that is environmentally effective, economically feasible, and safe for employees.  

Petitioners bring this action against Commissioner Garcia in her official capacity. 

JURISDICTION AND VENUE 

23. CPLR 7804 provides that jurisdiction lies within the New York Supreme Court. 

24. Venue properly lies in New York County pursuant to CPLR 506(b), as it is the 

County where one or more Respondents made the determination that Petitioners seek to reverse, 

and where the principal office of each Respondent is located. 

FACTS 

A. Local Law 142 Requires New York City to Recycle Food-Service Foam If It Would 
Be “Environmentally Effective, Economically Feasible, and Safe” for the City to Do 
So. 

25. In keeping with the City’s longstanding recycling goals, the City Council passed 

Local Law 142—N.Y. City Admin. Code § 16-329—on December 19, 2013.  Local Law 142 

required the Commissioner to determine by January 1, 2015 whether “expanded polystyrene single 

service articles [i.e., Food-Service Foam] can be recycled . . . in a manner that is environmentally 

effective, economically feasible, and safe for employees.”  If foam can be recycled under a plan 

that meets these criteria, it must be recycled.   

26. Local Law 142 defines its requirements as follows: 

“Environmentally effective” means not having negative 
environmental consequences including, but not limited to, having 
the capability to be recycled into new and marketable products 
without a significant amount of material accepted for recycling 
being delivered to landfills or incinerators.   

Ex. 1 (LL142) § 16-329(a).  The City Council included this definition to address the Bloomberg 
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Administration’s concern that New York City’s post-consumer Food-Service Foam would be too 

“dirty” from food contamination to be effectively washed and recycled into useful products.  See 

Ex. 16 (2013 Legislative Hr’g Tr.) at 30:25–31:4.  In general, however, all post-consumer plastics 

must be washed as part of the recycling process.  And “[t]he one undisputed short answer to 

whether EPS is recyclable is yes:  single serve EPS is recyclable.”  Ex. 4 (Remand Order) at 8. 

“Economically feasible” means cost effective based on 
consideration of factors including, but not limited to, direct and 
avoided costs such as whether the material is capable of being 
collected by the department in the same truck as source separated 
metal, glass and plastic recyclable material, and shall include 
consideration of markets for recycled material. 

Id. § 16-329(a).  The City Council included this definition to address the Bloomberg 

Administration’s estimate that “an EPS foam curbside recycling program would require the 

addition of the minimum [sic] of . . . 1,000 additional truck routes at a cost of [$]70 million per 

year.”  Ex. 16 (2013 Legislative Hr’g Tr.) at 27:24–28:4.  There is no special gloss on this 

requirement:  recycling is “economically feasible” for New York City if it is “cost effective,” given 

the costs and benefits that will be incurred by the City.  And it is undisputed that EPS can be 

collected by DSNY at no additional cost.  See, e.g., Ex. 3 (2015 Determination) at 7.  Any 

consideration of whether EPS recycling is “cost effective” for other cities is outside the bounds of 

Local Law 142’s mandate.   

27. There is no dispute that the third prong of Local Law 142, that recycling be “safe 

for employees,” has been met.  In the 2015 Determination, the Commissioner “found that Food-

Service Foam can be recycled in a manner that is safe for employees,” and the Commissioner does 

not raise any safety concerns in the 2017 Determination.  Ex. 3 (2015 Determination) at 5; Ex. 2 

(2017 Determination) at 39–40. 

28. To inform the Commissioner’s analysis, Local Law 142 required the Commissioner 
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to consult with the City’s municipal recycling contractor (i.e., Sims), foam manufacturers and 

recyclers (e.g., Dart, PRI, and PRI’s customers), and people with expertise in expanded 

polystyrene.  Ex. 1 (LL142) § 16-329(b).  The Commissioner was then required to publicly report 

her findings by January 1, 2015, in a one-time determination considering all the evidence made 

available to her by that date.  Id. 

29. Local Law 142’s mandate could not be clearer:  If Food-Service Foam “can be 

recycled . . . in a manner that is environmentally effective, economically feasible, and safe for 

employees,” the Commissioner must “adopt and implement rules” for recycling soft foam in New 

York City.  Id.  The Commissioner has no discretion to engraft additional requirements onto the 

statute or to consider factors not contemplated by its plain language. 

B. Dart, PRI, and Other Industry Participants Have Proven Repeatedly That Foam 
Can Be Recycled In a Way That Satisfies Local Law 142.   

30. That soft foam “can be recycled” in New York City, consistent with the statutory 

standard set by the City Council, is, and has been, beyond credible dispute.   

31. After Local Law 142’s adoption, over the course of several months, Dart (a 

manufacturer of Food-Service Foam), PRI, and Sims, the City’s recycling contractor, presented a 

comprehensive recycling plan.  See, e.g., Ex. 21 (2014 Dart Letter); Ex. 22 (June 2014 PRI Letter); 

Ex. 34 (Sept. 2014 PRI Letter).  By September 2014, Gregory Anderson, the Commissioner’s 

Chief of Staff, acknowledged that the “Commissioner’s research confirms foam can be recycled 

in your residential program and that it can also be sorted at Sims.”  See Ex. 17 

(Westerfield/Anderson Emails); see also Ex. 20 (2015 Shaw Aff.) ¶ 11 (“I distinctly remember 

that at the October 15[, 2014] meeting, Sanitation Commissioner Garcia agreed that polystyrene 

could be recycled and that it could be collected by DSNY at no additional cost.”). 

32. Dart, PRI, and Sims reached an agreement whereby Sims would sort the City’s 
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Food-Service Foam, along with other types of polystyrene, and PRI would purchase all of it and 

clean it in its new facility, and recycle all of it, using it to make new products and selling it to end-

users who manufacture recovered material into new products (hereinafter, the “Recycling Plan”).  

As part of the Recycling Plan, Dart agreed to purchase all necessary equipment, including a state-

of-the-art optical sorter, and pay for additional expenses—including hiring additional staff at Sims.  

Dart guaranteed that PRI would purchase all of the City’s foam, for a minimum of five years, for 

$160/ton.  Dart was and still remains committed to providing financial backing for the City’s 

recycling program.  Over the course of the five years, the Recycling Plan would cost the City 

nothing and save it millions of dollars:  a win-win.  That offer remains in effect.  

1. The Recycling Plan Will Recycle New York City’s Food-Service Foam as 
Part of the City’s Existing Recycling Program. 

33. As the Commissioner explains, “[b]roadly, there are four steps in the process to 

achieve recyclability.”  Ex. 2 (2017 Determination) at 11.  The four steps are:  (1) Collection; 

(2) MRF sorting, baling, and sale; (3) Reclamation (cleaning, further sorting, size reduction); and 

(4) End-use in manufacturing.  Id.  The Recycling Plan will perform each step of the recycling 

process with maximum safety, environmental effectiveness, and cost-effectiveness for New York 

City.  

a. Collection 

34. Under the Recycling Plan, DSNY trucks would collect Food-Service Foam from 

residences and public recycling bins and deliver it to Sims along with other metal, glass, and plastic 

(“MGP”).  The Commissioner has agreed that Food-Service Foam can be seamlessly commingled 

with the MGP streams in the same trucks at no additional cost.  See Ex. 3 (2015 Determination) at 

7 (“the recycling of EPS would not add additional recycling or refuse collection truck mileage due 

to the relatively low weight of EPS in the system, and the current excess capacity per truck shift”).   
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b. MRF Sorting, Baling, and Sale 

35. A “MRF” is a materials recovery facility, such as Sims, which sorts recyclables and 

then sells them to companies who process them.  To maximize efficiency at the MRF sorting and 

baling stage, Dart proposed to purchase and install a state-of-the-art optical sorting machine at 

Sims, train Sims’ employees on its use, and cover the cost of employment for four additional Sims 

employees to handle the additional workload.  See Ex. 2 (2017 Determination) at 6.  Dart and PRI 

also took steps to ensure that Sims will have a market for its collected polystyrene, even during 

the early years of the program.  In 2014, PRI declared its interest in entering a long-term contract 

to buy all of Sims’ recovered polystyrene.  At Sims’ request, Dart—PRI’s business partner on this 

proposal—agreed to guarantee PRI’s purchase contract for a period of five years.  Ex. 21 (2014 

Dart Letter to DSNY) at 2; Ex. 22 (June 2014 PRI Letter) at 1. 

c. Reclamation (Cleaning, Further Sorting, Size Reduction) 

36. At the reclamation stage, a reclaimer (in the Recycling Plan, PRI) processes the 

bales received from the MRF (Sims) by further sorting and cleaning the recyclable materials.  The 

reclaimer then turns the collected material into pellets, flakes, or other raw material to be sold as 

feedstock.  PRI, which has been reclaiming and recycling polystyrene for nearly 30 years since 

1988, has the experience, the capacity, and the incentive to recycle all of New York City’s 

polystyrene that is received from Sims.  See Ex. 20 (2015 Shaw Aff.) ¶¶ 16–22 (describing the 

process by which PRI would recycle Sims’ bales of mixed polystyrene from start to finish).   

37. PRI currently takes in dirty, post-consumer EPS from sources such as Titus MRF 

Services, Publix Super Markets, Canadian and U.S. municipalities, and others; cleans it; processes 

it; and turns it into new products.  In 2014, PRI reported that over the past year it had “washed and 

processed approximately 70 million pounds [35,000 tons] of used plastic, approximately 50 

million pounds [25,000 tons] of which was used expanded polystyrene and rigid polystyrene” 
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including “both post-industrial and post-consumer” (i.e., “dirty”) polystyrene.  Ex. 20 (2015 Shaw 

Aff.) ¶ 3; see also Ex. 6 (2017 Shaw Aff.) ¶ 3.  In addition, PRI currently recycles other plastics, 

including high density polyethylene (“PET”) and polypropylene (“PP”); has “dealt with 

contaminated streams for many years with many different plastics”; and has “cleaned food-

contaminated bales of expanded polystyrene from collection drop-off sites before.”  Ex. 20 (2015 

Shaw Aff.) ¶¶ 3, 15.  “The process [PRI] would use to process Sims’ bales is nothing new,” as PRI 

already uses it “every day.”  Id. ¶ 15; see also Ex. 24 (Schedler Report) at 8.  

38. Starting in 2014, in anticipation of accommodating New York City’s polystyrene, 

Dart and PRI invested about $10 million to build out PRI’s Indianapolis facility.  Brandon Shaw, 

PRI’s Marketing Manager, has testified that PRI can profitably recycle New York City’s foam and 

that PRI views New York City’s polystyrene as a long-term investment in feedstock, not just a 

five-year commitment based on the initial contract.  Ex. 6 (Shaw Aff.) ¶¶ 7, 12; Ex. 48 (Westerfield 

Aff.) ¶ 6.  

39. To date, PRI itself has spent $2 million updating their facility to handle New York 

City’s foam.  Ex. 6 (2017 Shaw Aff.) ¶ 7.  PRI has hired Sergio Firpo, a recycling expert with 

more than 30 years’ experience, to review PRI’s facility and make recommendations on how PRI 

can further optimize its processes, which PRI has since implemented.  According to Firpo, PRI’s 

facility is “best-in-class.”  Ex. 25 (Firpo Aff.) ¶¶ 2, 18. 

d. End-use in Manufacturing 

40. Once processed, PRI and its customers will use the pellets made from recycled post-

consumer foam and rigid polystyrene to manufacture long-lasting, environmentally safe products 

such as picture frames, decorative mouldings, plastic spools for industrial and commercial paper, 

plastic receipt-roll cores, and office supplies such as pens, rulers, and tape dispensers.  See, e.g., 

Ex. 20 (2015 Shaw Aff.) ¶¶ 5–6, 22–23; Ex. 26 (2016 Hwang Aff.) ¶¶ 5, 8.    
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2. The Recycling Plan Is “Environmentally Effective,” Because “New and 
Marketable Products” Will Be Made Without a “Significant” Loss of 
Recyclable Material.   

41. Under Local Law 142, recycling food foam is “environmentally effective” if the 

material can be turned into “new and marketable products” without a “significant amount of 

material” going to waste.  Ex. 1 (LL142).  For nearly 30 years, PRI has done precisely that, and its 

new expanded facility is now up and running.  Ex. 20 (2015 Shaw Aff.) ¶ 2; Ex. 24 (Schedler 

Report) at 7.  Thus, the Recycling Plan will be “environmentally effective” at every stage of the 

process: 

42. Step 1:  Collection.  First, the Commissioner herself admits that “[r]esidents put a 

range of designated materials in their recycling bins,” and thus New York City residents should 

have no difficulty identifying and adding EPS to their bins.  Ex. 2 (2017 Determination) at 13.  

Furthermore, she also admits that EPS can be seamlessly integrated into existing collection routes 

at no cost.  Ex. 3 (2015 Determination) at 7.   

43. Step 2:  MRF sorting, baling, and sale.  Under the Recycling Plan, virtually all 

forms of both EPS and rigid polystyrene would be successfully sorted and baled instead of ending 

up in landfills, because Dart will pay for and install an optical sorter, which has a proven capture 

rate of over 90%.  See, e.g., Ex. 5 (2017 Centers Aff.) ¶ 6; Ex. 27 (DSM Report) at 8; Ex. 4 

(Remand Order) at 5.  In fact, recovery rates for EPS and rigid polystyrene will be higher than 

those currently being achieved for many other products in the City’s residential recycling program.   

44. Step 3:  Reclamation.  PRI would recycle effectively all of the polystyrene it 

receives from Sims, again meaning that little polystyrene will end up in landfills.  See Ex. 6 (2017 

Shaw Aff) ¶ 9; Ex. 20 (2015 Shaw Aff.) ¶ 7.  PRI’s internal demand and the demands of its 

approximately 100 customers for recycled polystyrene far outpaces the current supply, meaning 

PRI has a strong incentive to recycle all the polystyrene it receives.  See, Ex. 6 (2017 Shaw Aff.) 
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¶ 10. 

45. Step 4:  End-use in manufacturing.  Here, again, no “significant” amount of EPS 

“accepted for recycling” would be landfilled because PRI will recycle into new products virtually 

all of the EPS it is able to purchase for recycling.  Despite the City’s continued insistence that 

manufacturers will not purchase “dirty” foam, recycled polystyrene is valuable and 

indistinguishable from virgin polystyrene for most purposes.  The current market for recycled 

polystyrene is rapidly expanding, with demand far outpacing supply.  Prices for virgin polystyrene 

are increasing steadily, Ex. 28 (Plastics News Article), and Berkeley Research Group (“BRG”) has 

confirmed that many more buyers and sellers are joining the market every day.  In 2016, “BRG 

reviewed third party industry projections for EPS and PS from a number of standard industry 

sources” and found a consensus that “demand for EPS is growing.”  Ex. 29 (2016 BRG Report) at 

20–21; see also Ex. 30 (2017 Cantor Aff.) ¶¶ 22–34 & Attachments 2, 3, 4. 

46. PRI’s buyers and potential buyers demonstrate that the market for recycled EPS is 

thriving.  See, e.g., Ex. 34 (Sept. 2014 PRI Letter).  NEPCO, a profitable processor and end-user 

of recycled EPS based in Pomona, California, is one of several companies interested in buying 

processed EPS from PRI in potentially unlimited quantities.  See Ex. 54 (2017 Hwang Aff.) ¶¶ 7, 

11; Ex. 26 (2016 Hwang Aff.) ¶¶ 7–8.  NEPCO manufactures picture frame mouldings and crown 

mouldings out of recycled EPS, which customers use to create and sell picture frames sold in stores 

such as Wal-Mart, Target, Ross Stores, and TJ Maxx.  Ex. 54 (2017 Hwang Aff.) ¶ 5; Ex. 26 (2016 

Hwang Aff.) ¶ 5.   

47. These companies and their substantial demands merely scratch the surface of the 

market for recycled EPS.  More than 20 companies have expressed their interest in acquiring either 

PRI’s recycled foam or Sims’ bales of mixed polystyrene, including Adirondack Plastics and 
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Recycling, Inc., American Plastics Trading, Inc., American Recycling LLC, American Wick 

Drain, Apex Recycling, Avangard Innovative, Gianco Environmental Services, Inc., Highwood 

USA, INTCO Recycling, Kazz Molds, Inc., MCS Industries, Pacific Crest International, 

Polystyrene Recycling Solutions, Prime Molding Technologies, Ramtech, RAPAC LP, Recycling 

Revolution, LLC, Repco Services LLC, Uniek Inc., Agilyx Corporation, Styro Recycle LLC, and 

David’s Plastics Trading, Inc.  See Ex. 31 (Listing of Interested Companies); Ex. 32 (Letters from 

Interested Companies); Ex. 54 (2017 Hwang Aff.) ¶ 11; Ex. 33 (Master Aff.) ¶ 6. 

48. The bottom line is that PRI has enough demand from its customers to handle New 

York City’s entire potential supply.  Ex. 6 (2017 Shaw Aff.) ¶¶ 10–11.  PRI’s internal demand 

alone is 5 million pounds per year, meaning that a significant amount of the foam that Sims will 

recover will be turned into “new and marketable products” at PRI itself.  See, e.g., Ex. 20 (2015 

Shaw Aff.) ¶ 23; Ex. 6 (2017 Shaw Aff.) ¶ 10.  PRI’s customers alone demand far more polystyrene 

resin than PRI can currently provide.  Ex. 6 (2017 Shaw Aff.) ¶¶ 10–11.  PRI is therefore looking 

to New York City to satisfy its demands for recycled EPS. 

49. The Recycling Plan is even more “environmentally effective” than the 

Commissioner’s proposed ban, because less recyclable material would end up in landfills under 

the Recycling Plan than under a soft foam ban alone.  Under the current status quo, over 58,300 

tons of polystyrene is being delivered to landfills, and a partial ban would keep only 11,866 tons 

of that material out of landfills.  See Ex. 35 (2015 Cantor Reply Aff.) at p. 7.  By contrast, the 

Recycling Plan would divert 17,497 tons of polystyrene from landfills, therefore diverting 

approximately 50% more polystyrene away from landfills than a partial ban on foam would.  See 

id.  This assumes only a 75% recovery rate at Sims, even though the optical sorter that Dart has 

proposed to install has a demonstrated recovery rate of 90–95%.  See Ex. 5 (2017 Centers Aff.) ¶¶ 
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6–7.  Thus, under even the most conservative analysis, recycling the foam and rigid polystyrene 

thrown away by New Yorkers will move New York City closer to Mayor de Blasio’s goal to send 

zero New York City waste to landfills by 2030, because the Recycling Plan would divert more 

material from landfills than any ban.  See Ex. 35 (2015 Cantor Reply Aff.) at p. 7. 

Recyclable Material Diverted From Landfills Each Year, by Polystyrene Type 

Polystyrene Type Food-Service 
Foam Ban 

Recycling Plan 
(Commissioner’s 

Assumptions) 

Recycling Plan 
(Industry 
Estimate) 

Food-Service Foam 
(subject to proposed ban) 

Max 11,866 tons  
(subject to hardship 

waivers, enforcement 
limitations, and non-

compliance) 

3,560 tons 4,509 tons 

Other EPS 
(not subject to proposed ban) 

0 tons 4,962 tons 6,286 tons 

Rigid polystyrene 0 tons 8,975 tons 11,368 tons 

Total recyclable material 
diverted from landfills 

11,866 tons 17,497 tons 22,163 tons 

 

50. Furthermore, as expert economist Robin Cantor explains, adoption of the Recycling 

Plan would avoid the need to landfill the non-recyclable products that consumers will use if EPS 

is banned.  In a study submitted to the Commissioner in April 2017, environmental scientist 

William Goodfellow estimated that these substitutes are likely to weigh much more than Food-

Service Foam items, and many of them, like paper single-serve containers, are not recycled by the 

City.  See Ex. 36 (Goodfellow Report) at 13.  If banned, Food-Service Foam products would be 

replaced with heavier products that would continue to be shipped to landfills, thereby increasing 

both the City’s overall tonnage of waste sent to landfill and the energy required to transport that 

heavier waste.  Id. at 35.     
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3. This Recycling Plan Is “Economically Feasible,” Because It Will Cost the 
City Nothing and Generate Millions in Savings and Avoided Costs. 

51. The Recycling Plan will cost the City nothing and save the City millions in waste 

disposal fees.  It is undisputed that the City will not be liable for any of the expenses associated 

with recycling, including incremental trucking costs, since, as the Commissioner found, EPS can 

be added seamlessly to existing routes.  Ex. 3 (2015 Determination) at 7.  Concern for trucking 

costs was the driving force behind Local Law 142’s “economic feasibility” prong, yet the 

Commissioner admitted that the concerns on this point were overblown and incorrect.  Id.  

Moreover, Dart would pay all the costs of upgrading the Sims facility, and incremental operating 

costs.  Ex. 4 (Remand Order) at 4; Ex. 2 (2017 Determination) at 6.  And the Commissioner has 

identified no other costs that would have to be borne by the City.  

52. Moreover, the City, Sims, and New York City residents alike all stand to reap 

economic benefits under the Recycling Plan.  First, as the Court found, the City will save upwards 

of $800,000 per year by sending all polystyrene to Sims instead of banning only some Food-

Service Foam and landfilling the rest.  See Ex. 4 (Remand Order) at 4; Ex. 3 (2015 Determination) 

at 7–8.  Second, the City will also avoid the costs of sending heavier substitutes to landfills or 

recycling facilities.  See Ex. 29 (2016 BRG Report) at 10 (noting that heavier substitutes are likely 

to incur landfill charges up to $1.48 million more per year).  Third, independent economic analysis 

confirms that Sims stands to profit by recycling Food-Service Foam, because its costs will be well 

below the price offered by PRI.  Ex. 37 (SERA Report) at 5.  Finally, New York City residents 

will save millions under the Recycling Plan.  BRG’s analysis of the Recycling Plan shows an 

economic gain for New York consumers and local businesses of more than $56 million per year 

by avoiding costlier alternatives to Food-Service Foam.  See Ex. 29 (2016 BRG Report) at 2–3. 

53. Finally, the Recycling Plan makes eminent sense for Dart and PRI.  Dart has every 
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incentive to facilitate a recycling program to avoid a ban on its products, and so does PRI, since 

PRI is hungry for more feedstock to satisfy its in-house and customer demand for recycled 

polystyrene resin.  See Ex. 6 (2017 Shaw Aff.) ¶¶ 8–12.  PRI even provided its own list of 21 

purchasers with monthly demand figures.  Ex. 34 (Sept. PRI Letter).  Because post-consumer foam 

feedstock is in short supply, PRI needs more recovered polystyrene to satisfy its manufacturing 

customers’ demand for pelletized recycled polystyrene, as well as its own demand.  PRI expects 

to profit by recycling New York City’s soft and rigid polystyrene.  See Ex. 6 (2017 Shaw 

Aff.) ¶ 12. 

C. On January 1, 2015, the Commissioner Arbitrarily and Capriciously Concluded 
That Foam Is Not Recyclable Under Local Law 142. 

54. As Petitioners laid out in their April 2015 Article 78 petition, the Mayor’s Office 

instructed the Commissioner to issue a negative determination regardless of the merits of recycling 

Food-Service Foam.  See 2015 Article 78 Petition ¶¶ 78–80.  During the 2013 mayoral race, Bill 

de Blasio campaigned against foam products and promised he would “get rid of them” when he 

took office.  Ex. 39 (Huffington Post); see also Ex. 40 (PIX 11); Ex. 41 (Bill de Blasio Candidate 

Profile).  Following his election, Mayor de Blasio reiterated his commitment to ban foam at the 

very press conference at which he announced Commissioner Garcia’s appointment. 

55. It would not matter that Dart, PRI, and Sims had reached an agreement in principle 

to effectuate the Recycling Plan that was “environmentally effective” and “economically feasible” 

in accordance with Local Law 142.  Mayor de Blasio intended to fulfill his campaign promise.  

Commissioner Garcia was summoned to City Hall in mid-December 2014 and told to ban foam 

despite what the Department’s research found.  Accordingly, on December 31, 2014, the 

Commissioner issued a negative determination adopting a partial ban on foam and ignoring the 

voluminous evidence before her that foam could be recycled under the statute.  See Ex. 3 (2015 
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Determination); 2015 Article 78 Petition ¶¶ 75–77.   

1. The 2015 Determination Falsely Concluded That Recycling Would Not Be 
“Environmentally Effective.” 

56. The Commissioner, in reaching the conclusion that recycling foam would not be 

“environmentally effective” under Local Law 142, completely disregarded the definition provided 

by the statute and the abundant evidence before her demonstrating that foam was recyclable.  

Indeed, to justify a negative determination the Commissioner needed to ignore the fact that the 

Recycling Plan would actually decrease the total amount of “material accepted for recycling” that 

is landfilled by New York City.  Ex. 1 (LL142). 

57. The Commissioner did this by focusing in isolation on the “recovery rate” expected 

at Sims—i.e., the percentage of Food-Service Foam collected by DSNY that would be correctly 

identified and sorted into bales for sale to PRI.  Ex. 3 (2015 Determination) at 5.  The 

Commissioner found that Sims’ polystyrene recovery rate using old machines (not the optical 

sorters that Dart intended to install) would approach 75% after “fine-tuning,” then concluded—

without reference to the recovery rates for any other recyclables, which are far from 100%—that 

that rate would not be “environmentally effective.”  See id. at 5.  But the Commissioner ignored 

the critical fact that Dart agreed to pay for equipment upgrades and personnel training at Sims that 

would result in recovery rates between 90–95% for Food-Service Foam—a rate that even DSM 

Environmental Services, Inc. (“DSM”), a group hired by the Natural Resources Defense Council 

(“NRDC”), recognized as correct.  See Ex. 27 (DSM Report) at 8.  And in any event, even at 

merely 75% recovery, recycling various types of polystyrene would do more to remove recyclable 

material from landfills than an outright ban on Food-Service Foam.  See supra (Recyclable 

Material Diverted From Landfills Each Year, by Polystyrene Type). 

58. The Commissioner also ignored the fact that PRI committed to recycle virtually all 
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of the foam that it “accepted for recycling,” meaning that no “significant” amount of that material 

would end up going to landfills, either.  See, e.g., Ex. 20 (2015 Shaw Aff.) ¶¶ 5–7 (“PRI assured 

the Commissioner that it expected all or virtually all of the EPS it accepted for recycling to be used 

to manufacture new products, and thus, no significant amount of the EPS that PRI accepted for 

recycling would end up being landfilled or delivered to incinerators.”).  Thus, under any logical 

interpretation of Local Law 142, recycling foam is “environmentally effective.” 

2. The 2015 Determination Falsely Concluded That Recycling Would Not Be 
“Economically Feasible.” 

59. As with “environmental effectiveness,” the Commissioner disregarded the 

definition of “economic feasibility” (read: “cost effectiveness”) to reach an irrational conclusion.  

Because the Commissioner faced the inconvenient truth that the City would actually make money 

from recycling polystyrene, the Commissioner focused on a purported “lack of markets” for the 

“recycled material.”  Ex. 3 (2015 Determination) at 1, 9.  But neither “market” for New York 

City’s Food-Service Foam was ever lacking:  PRI had committed to purchase all of the City’s 

material, and PRI and its own customers had demonstrated adequate demand for the finished 

product made from that collected material.   

60. This was the Commissioner’s “Big Lie”:  despite there being no dispute that 

Petitioners had proposed a perfectly cost-effective plan, and despite heaps of evidence showing 

how the robust markets for recycled polystyrene justified Petitioners’ investment, the 

Commissioner concluded that there were “no markets” for the material and that this fact 

undermined the cost-benefit analysis required by Local Law 142.  See, e.g., Ex. 22 (June 2014 PRI 

Letter) at 1; Ex. 20 (2015 Shaw Aff.) ¶ 7; Ex. 21 (2014 Dart Letter) at 2 (stating that Dart will 

guarantee Sims a favorable market price for five years and that for food foam alone, that could 

“generate approximately $1,000,000 [in] revenue” for Sims); Ex. 34 (Sept. 2014 PRI Letter).  The 
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Commissioner completely inverted the statutory definition of “economically feasible”—which 

originally related to whether EPS could be collected on the same DSNY recycling routes without 

adding additional trucks—to conclude that the Recycling Plan did not make sense for the City.  

But under any reading of the statute, a program that saves the City money without any risk or even 

temporary outlay is, by definition, “cost effective,” and a boon for the City.  See Ex. 1 (LL142). 

3. To Justify the Negative Determination, the Commissioner Had to Engraft 
New Requirements Onto Local Law 142. 

61. In addition to distorting the statutory definitions of “environmentally effective” and 

“economically feasible,” the Commissioner also attempted to engraft new requirements onto Local 

Law 142.  Chief among these was the Commissioner’s insistence that the “environmental 

effectiveness” and “economic feasibility” needed to be “guaranteed.”  See Ex. 3 (2015 

Determination) at 2–3, 9.  Such requirements had no basis in Local Law 142, and the 

Commissioner cited no language to justify them.  The Commissioner’s attempt to require such 

“guarantees” was particularly ironic given that, unlike any other recycling program known to 

Petitioners, the Recycling Plan was actually guaranteed for a period of five years.  See Ex. 21 

(2014 Dart Letter) at 2 (stating that Dart would guarantee Sims a favorable market price for Food-

Service Foam and other polystyrene for the first five years of the program); see also Ex. 3 (2015 

Determination) at 2.  The Commissioner acknowledged this, yet still demanded more certainty 

than any recycling program ever before adopted by DSNY.  In fact, most of the City’s recyclables 

are sold to brokers in “spot markets,” and those buyers are under no obligation to purchase all of 

the City’s output—creating a constant risk that Sims will have to dispose of recyclable materials 

it cannot sell. 

62. The Commissioner also arbitrarily and capriciously imposed a January 1, 2015 

deadline to commence the Recycling Plan.  See Ex. 3 (2015 Determination) at 9.  Of course, this 
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requirement would have been impossible to satisfy, since the Commissioner’s decision on 

recycling would not even be made until that date—and recycling cannot commence until the 

Commissioner “adopt[s] and implement[s] rules” designating Food-Service Foam “recyclable” in 

the City.  See Ex. 1 (LL142) § 16-329(b).  This requirement was also nowhere to be found in the 

statute and inconsistent with its plain language.  Indeed, the statute requires the Commissioner to 

“adopt and implement” rules for recycling foam only after a positive determination issues on or 

before January 1, 2015; realistically, the City could not have started recycling until well into 2015, 

long after Petitioners filed suit seeking to compel that outcome. 

D. In September 2015, This Court Reversed the 2015 Determination Because the 
Commissioner Ignored the Evidence Showing That Foam Can Be Recycled Under 
Local Law 142.  

63. In April 2015, Petitioners—a coalition of New York City businesses who use EPS 

products, manufacturers who produce EPS products sold in the City, and manufacturers who would 

use recycled EPS recovered from New York City’s waste stream to make new and marketable 

products—filed an Article 78 petition in this Court seeking annulment and reversal of the 

Commissioner’s 2015 Determination and an order compelling the City to implement expanded 

polystyrene recycling.  Petitioners argued that the 2015 Determination was arbitrary and 

capricious, an abuse of discretion, and violated Local Law 142.  On September 21, 2015, following 

a lengthy hearing, this Court annulled and vacated the 2015 Determination, holding that the 

“undisputed short answer to whether EPS [soft foam] is recyclable is yes:  single serve EPS is 

recyclable” (Ex. 4 (Remand Order) at 8), and remanded to DSNY for redetermination “consistent” 

with the opinion (id. at 14).   

64. In a 15-page opinion, the Court painstakingly examined the 2015 Determination in 

the context of Local Law 142’s mandate.  The Court made a number of important findings about 

the recyclability of foam, including that the City would gain net revenues through recycling, which 
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would increase as capture rates increase, and that there is strong evidence that the market for 

recycled polystyrene is robust.  See Ex. 4 (Remand Order) at 10, 13 (“The Commissioner’s concern 

[about so-called ‘lack of markets’] is not justified given abundant evidence showing a viable and 

growing market for not just clean EPS but post-consumer EPS material; that EPS recycling and 

the post-consumer EPS market is beyond the pilot program stages or still paddling in untested 

waters; and that Dart’s financial investment of $23M dollars to DSNY benefits the City of New 

York[.]”).   

65. In contrast, the Court found no credible evidence supporting the Commissioner’s 

main “finding,” that there exists no sustaining market for the City’s foam.  Ex. 4 (Remand Order) 

at 8, 13.  The Court also found that the evidence in the record regarding smaller-scale foam 

recycling programs was simply proof of concept, and that the Commissioner was wrong to base 

her determination on whether those small-scale operations were themselves capable of recycling 

all of New York City’s foam.  See id. at 10 (“[T]he Commissioner’s conclusion that recycling EPS 

is limited in scale and needs to be subsidized is arbitrary and capricious.”).  

66. The Court also identified a litany of factual inaccuracies in the 2015 Determination 

and chronicled the City’s apparent disregard of critical evidence supporting the recyclability of 

foam.  The Court detailed numerous instances in which the Commissioner either ignored evidence 

showing that foam could be recycled or otherwise misinterpreted that evidence.   

67. On “environmental effectiveness”: 

 The Court found that Commissioner focused only on what Sims 
would immediately recover, using its current equipment, and 
without the benefit of Dart and PRI’s expertise and investment 
(between 39% and 45%).  The Court held that the Commissioner 
ignored evidence that (a) Sims’ current equipment would be 
replaced by state-of-the-art equipment that can capture 90–95% of 
the Food-Service Foam brought to Sims and (b) even with Sims’ 
current equipment, the recovery rate would still increase to 75% in 



 

25 

a matter of weeks.  Ex. 4 (Remand Order) at 8.   

 The Court found that the Commissioner ignored DSM’s 
corroboration of these estimates in a report that otherwise opposed 
recycling.  Id. at 9.  The Court also rejected the notion that Sims’ 
estimated recovery rate should be credited because “no explanation 
was given as to how” Sims is qualified “as an expert to fine-tune an 
optical sorter.”  Id. 

 The Court also found that the Commissioner ignored the statement 
by Burrtec Waste Industries (“Burrtec”) that its two MRFs in 
California sort approximately 10,000 pounds of used EPS each 
month.  Id. at 13.   
 

 The Court found that the Commissioner ignored that the Recycling 
Plan covered both EPS and rigid polystyrene, generating massive 
benefits for the environment.  Id. at 10. 

68. On “economic feasibility”: 

 The Court found that the Commissioner failed to consider evidence 
of the robust markets for recycled foam.  In particular, the Court 
held that “[t]he unexplained absence of the BRG study, along with 
PRI’s own list of twenty one (21) purchasers with their monthly 
demand, in the Commissioner’s findings shows a conclusion 
reached arbitrarily and capriciously.”  Ex. 4 (Remand Order) at 11. 

 The Court found that the Commissioner ignored BRG’s conclusion 
that the market outlook for recycled EPS is positive:  “In its 
discussion on EPS markets and prices, the study noted that the 
market for post-consumer EPS is on the rise because of the 
technological advances made in cleaning and processing of recycled 
post-consumer EPS.”  Id. at 13. 

 The Court found that the Commissioner failed to consider PRI’s 
expertise in recycling, stating:  “There is no reason shown why the 
Commissioner did not credit PRI’ s ability especially in light of the 
fact that it had been processing used polystyrene and other plastics 
since 1988.”  Id. at 13 (internal quotation marks and citation 
removed). 

 The Court found that the Commissioner’s findings about the 
supposed lack of markets for recycled foam were arbitrary and 
capricious:  “[I]n reaching the conclusion that there is no sustainable 
market for post-consumer EPS in both the environmentally efficient 
and economic feasibility analysis, the Commissioner did not clearly 
state the basis of her conclusions when the evidence contrary to her 
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findings were clearly before her.”  Id. at 14.   

69. Furthermore, the Court found that the self-imposed time constraint for 

implementation—i.e., the Commissioner’s attempt to engraft a requirement that the Recycling 

Plan be implemented by January 1, 2015—was “beyond [Local Law 142’s] mandate.” Ex. 4 

(Remand Order) at 10.   

70. Finally, the Court ordered the matter “remanded to the Commissioner . . . for 

reconsideration and determination consistent with this court’s decision.”  Id.  

E. Despite Being Ordered to Issue a New Determination Consistent With the Evidence, 
the Commissioner Sought to Avoid the Court’s Order and Local Law 142. 

1. In December 2015, the First Department Denied Respondents’ Request to 
Immediately Appeal the Trial Court’s Opinion. 

71. Respondents immediately sought permission to appeal the Remand Order to the 

First Department.  See Ex. 42 (Respondents’ Request for Leave to Appeal).  In seeking leave to 

appeal, Respondents argued that the First Department should intervene immediately to “avoid the 

delay caused by an unnecessary remand and further litigation over a new determination.”  Id. at 14 

(arguing that “further litigation is all but certain”).  Respondents also claimed that time was of the 

essence, and requested “[i]mmediate review” to “help ensure that any revised determination by the 

Commissioner is not subject to new and different legal challenges, causing even greater delay in 

implementing Local Law 142.”  Id. 

72. Foreshadowing the 2017 Determination, the City gave short shrift to Justice Chan’s 

opinion.  Respondents argued that the Commissioner should not be forced to reconsider her 

determination in accordance with the Remand Order.  See Ex. 42 at 10.  The City also argued that 

the issues before the Court were too complex and that the First Department needed to weigh in.  

See id. at 13 (“But if judicial restrictions on the inquiry are to be imposed, they should be imposed 

by this Court, not by the order of a single trial court.”).  The First Department rejected 



 

27 

Respondents’ motion, declined to hear the appeal, and agreed with Petitioners that the Court’s 

order was a non-final one over which this Court retained jurisdiction.  See Ex. 43 (Petitioners’ 

Opp. to Respondents’ Request); Ex. 44 (First Department Decision).   

2. Rather Than Issue a New Determination Consistent With the Evidence and 
the Remand Order, the Commissioner Put Out a Call for New Arguments. 

73. Despite the Court’s clear directive to reconsider the 2015 Determination in light of 

the record evidence, the Commissioner never had any intention of making a good-faith 

determination consistent with the Court’s remand order.  Knowing full well that the weight of the 

evidence collected prior to January 1, 2015 indisputably demonstrates that Food-Service Foam can 

be recycled pursuant to Local Law 142, DSNY embarked on a campaign to acquire entirely new 

evidence and develop entirely new theories that the Commissioner could shoehorn into a revised 

negative determination.  DSNY’s solicitation of additional evidence not only violated this Court’s 

remand order, but also revealed the Commissioner’s intention to cherry-pick whatever ideas she 

could to support a second determination with a pre-determined outcome.   

74. On December 30, 2015, DSNY sent questionnaires to various stakeholders, 

including Dart and PRI, as well as groups like the NRDC, soliciting comments.  See Ex. 45 (2015-

16 DSNY Questionnaire).  These questionnaires were designed to undermine the indisputable facts 

the Commissioner was chastised for ignoring in the 2015 Determination.  For example, DSNY 

requested information on program costs, even though the City has known since 2014 that Dart and 

PRI will cover those costs under the Recycling Plan, and limited its request for information to 

municipalities “with populations over 50,000,” irrationally ignoring that Burrtec’s network 

services communities with more than 1.5 million people among them.  See Ex. 52 (Burrtec Letter) 

at 2. 

75. By soliciting new information about issues that had already been resolved in the 
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administrative record, DSNY shirked its mandate to implement the policy objectives of the City 

Council and sought to justify its already disproven position.  The 2017 Determination does not shy 

away from this fact and admits that “DSNY also conducted new research” to support Mayor de 

Blasio’s preferred outcome.  Ex. 2 (2017 Determination) at 8. 

3. During This De Novo Review Period, DSNY’s Hired Consultant Confirmed 
That PRI Can Recycle All of the City’s Food-Service Foam.  

76. On April 15, 2016, DSNY representatives Bridget Anderson and Marisa Adler 

visited PRI’s facilities in Indianapolis, Indiana.  DSNY’s delegation included Michael Schedler, a 

polyethylene terephthalate (“PET”) plastic recycling consultant.  They met with several PRI 

representatives; Michael Westerfield, Corporate Director of Recycling Programs for Dart; and 

Patty Moore, an independent recycling expert.  During the visit, DSNY saw “dirty” EPS and rigid 

polystyrene cleaned and densified into pellets that are then turned into new products.  The visit 

only further confirmed that PRI was up and running and ready to recycle NYC’s polystyrene.  

77. After visiting all three of PRI’s facilities, Schedler confirmed in a report that PRI 

is an operational facility that is successfully recycling post-consumer Food-Service Foam from 

various sources in the U.S. and Canada.  Ex. 24 (Schedler Report) at 7–8.  Schedler also confirmed 

the market demand for PRI’s recycled polystyrene for use in manufacturing “new and marketable 

products.”  He observed that PRI could produce a “black medium impact pellet” capable of use in 

“a myriad of applications,” including “horticultural products (seed flat, tray and pots), hangers, 

picture frames and cores to paper roles.”  Id. at 11.  Schedler noted that “[PRI] could consume the 

entire volume of polystyrene material—both rigid and expanded—generated by NYC in this 

application,” and recognized that “taking the recovered rigid and EPS directly to an end product 

has a higher added value.”  Id. 

78. The report also provided recommendations on how to further optimize the recycling 
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process that PRI has since taken steps to implement.  For instance, PRI has since replaced a 

significant portion of its machinery, installing new equipment engineered specifically for EPS 

and/or designed to accommodate increased capacity.  See, e.g., Ex. 25 (Firpo Aff.) ¶¶ 8–12.  PRI, 

as any effective recycler does, continuously searches for ways to improve its processes, including 

by hiring a logistics expert and investing in new equipment.  As Sergio Firpo, a polystyrene 

recycling expert who has designed more than 50 plastics recycling facilities around the world, 

explains, “In the recycling industry, a robust operation is the result of continued commitment to 

modify and improve systems to adapt to changes in the incoming material and to account for new 

products and new technologies.”  Ex. 25 (Firpo Aff.) ¶ 15; id. ¶ 18 (“PRI’s facility is best-in-class 

and will be able to recycle all of New York City’s foam efficiently and without any significant 

amount of material being landfilled.”). 

79. It is no surprise that PRI is taking advantage of this time to optimize its processes, 

given that New York City, the source of the polystyrene for which PRI’s new facility was built, is 

starving PRI of the feedstock it was designed to utilize.  Sourcing polystyrene from New York 

City will improve PRI’s economics by simplifying its supply chain and ensuring a steady supply 

of raw material.  Indeed, it would likely cost PRI more to source material from multiple 

municipalities than it would to receive the same amount of material from New York City.  See Ex. 

30 (2017 Cantor Aff.) ¶ 33. 

80. Finally, while the Commissioner has attempted to characterize private investment 

as a drawback of the Recycling Plan, that investment will avoid the need for public financing, 

something that Schedler admits is practically a requirement for any recycling program.  As 

Schedler wrote in 2011, “it’s unlikely that PET,” one of the most commonly recycled plastics, 

“would be collected in the U.S., Canada, Europe and Japan without publicly-initiated programs.  
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The strong anti-litter and overflowing landfill drivers created a push for public programs and were 

an essential step in the development of PET recycling.”  Ex. 55 (Schedler Article) at 23.   

F. On May 13, 2017, Under Renewed Political Pressure to Ban Foam, the 
Commissioner Issued a New Determination That Disregards the Court’s Remand 
Order and Local Law 142.  

81. On May 12, 2017, the City Council Committee on Sanitation and Solid Waste 

Management held a hearing on Int. 1480-2017, a bill to recycle foam given the clear environmental 

and economic benefits.  At the hearing, the Commissioner announced her intention to ban Food-

Service Foam again and said the 2017 Determination would be issued after the hearing.  The 2017 

Determination was issued the following day, Saturday, May 13, 2017.  (The City’s previous 

arguments to the First Department regarding the supposed urgency of banning foam ring especially 

hollow now, since it took the City nearly two years after this Court’s opinion to issue its second 

determination.)   

82. Unsurprisingly, the Commissioner did not comply with this Court’s order for 

“reconsideration and determination consistent with the court’s opinion.”  Ex. 4 (Remand Order) at 

14.  The 2017 Determination is in no way consistent with this Court’s remand directive.  Instead, 

the Commissioner misconstrued the Court’s order as allowing DSNY a complete “do-over.”  The 

2017 Determination is replete with information post-dating the 2015 Determination, including 

misleading expert reports commissioned by the City’s anti-foam advocates after the Court’s order.  

The Commissioner directly contravened the Court’s order by ignoring “key” findings and 

misconstruing the record, which, if followed, leads inexorably to the conclusion that foam can be 

recycled in a manner consistent with Local Law 142.  The 2017 Determination relies on negative 

speculation about Food-Service Foam recycling from the court proceedings, but disregards actual 

evidence from that time supporting the Recycling Plan, including the evidence cited by this Court 

as relevant to the determination. 
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LEGAL STANDARD 

83. Article 78 of the New York Civil Practice Law and Rules authorizes Petitioners to 

bring this special proceeding to (i) compel the Commissioner to “perform a duty enjoined on [her] 

by law,” and (ii) to annul the 2017 Determination, which was “made in violation of lawful 

procedure,” “affected by an error of law,” “arbitrary and capricious,” and “an abuse of discretion.” 

CPLR 7803(1), (3).  An action is arbitrary if it is taken “without a sound basis in reason and 

generally without regard to the facts.”  Nestle Waters N. Am., Inc. v. City of New York, 990 

N.Y.S.2d 512, 514 (1st Dep’t 2014) (citing Pell v. Bd. of Educ. of Union Free Sch. Dist. 1 of 

Mamaroneck, Westchester Cnty., 34 N.Y.2d 222, 231 (1974)).  The test for whether an agency 

acted arbitrarily and capriciously is “whether a particular action should have been taken or is 

justified . . . and whether the administrative action is without foundation in fact.”  Pell, 34 N.Y.2d 

at 231 (internal quotations omitted). 

ARGUMENT 

84. As discussed supra, Local Law 142 required the Commissioner to determine by 

January 1, 2015 whether Food-Service Foam “can be recycled” in a manner that is 

“environmentally effective, economically feasible, and safe for employees.”  Ex. 1 (LL142) § 16-

329(b).  As Petitioners have unequivocally shown—and as the Commissioner herself has admitted, 

twice—the Recycling Plan will allow New York City to meet all three criteria.  Indeed, it is 

indisputable that the comprehensive Recycling Plan is a market-based, fully funded, cost-effective 

solution that mandates recycling of EPS under Local Law 142.  The 2017 Determination which 

holds to the contrary must be reversed for multiple independent reasons.   

85. As explained in Section A below, the 2017 Determination is procedurally defective 

and should be reversed as an abuse of discretion, an unauthorized act, and a violation of law and 

this Court’s remand Order.  The Commissioner should be ordered to immediately “adopt and 
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implement” rules for recycling, as required by Local Law 142.   

86. First, the Commissioner arbitrarily and capriciously disregarded the findings made 

by the Court and the Court’s order requiring the Commissioner’s “reconsideration and 

determination consistent with this court’s decision.”  See Ex. 4 (Remand Order) at 14; A.F.C. 

Enters., Inc., 2013 WL 3948421 at *1 (holding that “[w]hatever a reviewing court has ordered on 

[remand] must be done”).  For example, the 2017 Determination arbitrarily and capriciously fails 

to consider the corroborated evidence showing that Sims will recover 90–95% of the Food-Service 

Foam that it receives under the Dart Plan.   

87. Second, the Commissioner arbitrarily and capriciously exceeded the scope of the 

Remand Order, disregarding the administrative record assembled in 2014, conducting a de novo 

review, and issuing a new determination that relies on evidence not in the record in 2014.  The 

Commissioner did not have statutory authority for this “do-over.”  See A.F.C. Enters., 2013 WL 

3948421 at *1 (holding that de novo investigation was impermissible where court had limited the 

scope of the remand, because the “lower tribunal [was] only authorized to carry out the . . . court’s 

mandate”); Abiele Contracting, Inc. v. New York City Sch. Const. Auth., 91 N.Y.2d 1, 10 (1997) 

(holding that an agency is “a creature of statute” and the jurisdiction of an agency consists only 

“of the powers granted it by statute,” such that “a determination is void where it is made either 

without statutory power or in excess thereof”). 

88. Third, the Commissioner improperly engrafted new requirements onto the criteria 

of Local Law 142, despite the rule that “[n]ew language cannot be imported into a statute to give 

it a meaning not otherwise found therein.”  See Chem. Specialties Mfrs. Ass’n v. Jorling, 85 N.Y.2d 

382, 394 (1995); accord Raritan Dev. Corp. v. Silva, 91 N.Y.2d 98, 104 (1997).  The 

Commissioner did this when, for example, she required the prior implementation of recycling 
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programs in other cities as a prerequisite to adopting the Recycling Plan, and when she required a 

finding that terminating the recycling program after the first five years would not impact citywide 

recycling rates. 

89. As explained in Section B, even taking later-assembled materials into account and 

looking at the merits, the only supportable conclusion is that Food-Service Foam “can be recycled” 

pursuant to Local Law 142. 

90. First, the 2017 Determination was rendered “without a sound basis in reason and 

generally without regard to the facts.”  Nestle Waters, 990 N.Y.S.2d at 514 (citing Pell, 34 N.Y.2d 

at 231).  The 2017 Determination continues to disregard the overwhelming evidence showing that 

the Recycling Plan satisfies Local Law 142, including the Commissioner’s own admissions on key 

points.  The 2017 Determination ignores the fact that PRI will purchase all of the City’s 

polystyrene and will recycle virtually all of it, making new products; the fact that Sims’ and PRI’s 

operations will be outfitted with state-of-the-art equipment capable of industry-best capture rates 

for Food-Service Foam and other polystyrene (ensuring environmental effectiveness); and the fact 

that Dart has guaranteed that the City will pay nothing to recycle polystyrene (ensuring economic 

feasibility).  Avoidance of material facts renders an action “necessarily arbitrary.”  See Sierra Club 

v. U.S. Army Corps of Eng’rs, 614 F. Supp. 1475, 1516 (S.D.N.Y. 1985) (“Sierra Club II”) (finding 

agency’s decision arbitrary where it relied on conclusions in an environmental impact statement 

that were not developed in good faith).   

91. Second, the 2017 Determination relies on a litany of false facts and 

misrepresentations that cannot support the conclusion the Mayor seeks here.  An agency’s 

determination may not rest on fundamental errors of fact.  See Sierra Club v. U.S. Army Corps of 

Eng’rs, 701 F.2d 1011, 1035 (2d Cir. 1983) (“Sierra Club I”) (determination “made in reliance on 



 

34 

false information, developed without an effort in objective good faith to obtain accurate 

information, cannot be accepted as a ‘reasoned’ decision”).   

92. Third, an agency cannot make a reasoned determination without giving 

consideration to the alternatives available.  Because the Commissioner did not evaluate the 

environmental or economic impacts of a Food-Service Foam ban, the only alternative permitted 

under Local Law 142, the Commissioner had no baseline to evaluate the “environmental 

effectiveness” and “economic feasibility” of the Recycling Plan, and as such, her analysis was 

arbitrary and capricious.  See Nestle Waters, 990 N.Y.S.2d at 514 (determination is arbitrary and 

capricious when made “without a sound basis in reason”). 

93. As explained in Section C, the 2017 Determination was not an objective evaluation, 

but simply cover for the de Blasio Administration’s preferred predetermined outcome.  The 

politicized nature of this process alone is sufficient to justify reversal, and Petitioners have 

identified reasons to believe that this sham determination ignores Justice Chan’s decision and the 

weight of the evidence in order to effectuate the Mayor’s directive to ban foam from “society writ 

large.” 

94. As explained in Section D, for this reason, among others, the 2017 Determination 

cannot be upheld without discovery and a hearing on the Commissioner’s full bases for decision.  

This Court should therefore grant Petitioners’ motion for discovery and order an evidentiary 

hearing to the extent necessary to determine the real reasons for the Commissioner’s decision to 

ban Food-Service Foam. 

95. Finally, as explained in Section E, to prevent irreparable harm to Petitioners and 

the public, the Food-Service Ban should be enjoined during the pendency of this Court’s review. 

A. The Commissioner Arbitrarily and Capriciously Violated the Court’s Remand 
Order and Local Law 142. 
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1. The Commissioner’s Disregard Of the Court’s Remand Order Is An Abuse 
of Discretion. 

96. Throughout the 2017 Determination, the Commissioner disregarded nearly all of 

the Court’s findings on the recyclability of Food-Service Foam—evidence that the Court 

specifically ordered the Commissioner to consider on remand.  See Ex. 4 (Remand Order) at 14.  

This was per se arbitrary and capricious.  See, e.g., A.F.C. Enters., Inc., 2013 WL 3948421 at *1 

(arbitrary and capricious to not “follow [trial court’s] judgment” in remand order); see also 

Appendix A (Findings Made by Justice Chan and Ignored by the Commissioner). 

97. On environmental effectiveness:   

 The Commissioner ignored the Court’s findings that Sims’ current 
equipment could achieve a recovery rate of 75%, and continued to 
ignore the fact that Sims’ equipment will be replaced by state-of-
the-art equipment that will recover 90–95% of polystyrene delivered 
to Sims.  See Ex. 4 (Remand Order) at 8–9. 

 The Commissioner ignored the Court’s finding that DSM, a 
consultancy hired by the NRDC, confirmed that optical sorters can 
achieve 90–95% efficacy.  See id. at 9. 

 The Commissioner ignored the Court’s finding that the Recycling 
Plan covers both EPS and rigid polystyrene, resulting in more 
recycling of recyclable material and thus is more environmentally 
effective.  See id. at 4, 10. 

 Despite the Court’s finding that “no explanation” was given as to 
what qualifies Sims as an expert in sorting rates for EPS, see id. at 
9-10, the Commissioner went on to rely on a “one-day” test that 
Sims conducted without polystyrene industry assistance, using the 
wrong equipment.  See Ex. 2 (2017 Determination) at 23. 

98. On economic feasibility:   

 The Commissioner ignored the Court’s finding that the Recycling 
Plan would actually save the City money.  See Ex. 4 (Remand Order) 
at 10 (“[A]s the Commissioner calculated, the City can make 
$400,000 from recycling 40% of 28,500 tons of EPS . . . .  Also, 
consequently, the cost to dispose of EPS in landfills decreases even 
if the cost of recycling it increases.”). 
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 The Commissioner ignored the Court’s findings of robust markets 
for recycled foam.  For instance, the Commissioner ignored 
NEPCO’s demand for recycled polystyrene, which the Court found 
was put before the Commissioner in 2014.  See id. at 12.  The 
Commissioner also ignored the affidavit of NEPCO manager Tae 
Hwang, discussed in the Remand Order, who testified that “there 
has been a shortage of used EPS for the last six months” and that 
NEPCO would “absolutely buy processed material from PRI.”  See 
id. at 12; Ex. 77 (2015 Hwang Aff.) ¶¶ 9–11.  

 The Commissioner ignored “PRI’s own list of twenty-one (21) 
purchasers with their monthly demand,” which the Court credited.  
See Ex. 4 (Remand Order) at 11. 

 The Commissioner ignored the BRG finding that “the market for 
post-consumer EPS is on the rise,” which the Court also credited.  
See id. at 13. 

 The Commissioner ignored PRI’s expertise on the feasibility of 
recycling, despite the Court’s finding that “[t]here is no reason 
shown why the Commissioner did not credit PRI’s ability” in 
recycling EPS.  Id. at 13. 

99. Because the Court found the Commissioner’s failure to consider the above evidence 

in the first proceedings arbitrary and capricious, it was necessarily arbitrary and capricious for the 

Commissioner to continue to ignore this evidence in making the 2017 Determination. 

2. The Commissioner Exceeded the Scope of the Court’s Remand Order and 
Violated Local Law 142 by Performing a De Novo Review and Soliciting New 
Evidence.  

100. The 2017 Determination must also be reversed because “it [does] not conform to 

the mandate of the judgment on remand.”  See Balash v. N.Y. City Emp. Ret. Sys., 54 N.Y.2d 847, 

849 (1981).  When a court remands to an agency for reconsideration, “a party may not submit 

evidence as to matters that are beyond the scope of the remittitur.”  Metro. Steel Indus., Inc. v. 

Perini Corp., Nos. 104341/02, 590519/02, 2008 WL 8922424, at *1 (Sup. Ct. N.Y. Cnty. 2008) 

(denying leave to amend where proposed amendment was “beyond the scope of the remittitur”); 

see also A.F.C. Enters., Inc., 2013 WL 3948421 at *1 (reversing determination after agency’s de 
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novo review went beyond the scope of the court’s remand order); Eikenberry v. Adirondack Spring 

Water Co., 539 N.Y.S.2d 413, 414–15 (2d Dep’t 1989) (denying leave to amend answer when 

remittitur “clearly specified a certain course to be taken which . . . did not include an amendment 

of the answer”); 6A Russel J. Davis et al., N.Y. Jur. 2d Article 78 § 399 (2016) (“[T]he court will 

not generally remit a matter to the body or officer to provide a party with an opportunity to submit 

evidence to that body or officer that should have been submitted during the prior proceeding before 

such body or officer.”) (emphasis added); 2 Am. Jur. 2d, Administrative Law § 550 (2017) (where 

a reviewing court limits the scope of its remand order, “the entire case is not reopened, but rather 

the lower tribunal is only authorized to carry out the appellate court’s mandate”). 

101. Here, the Commissioner indisputably went beyond the scope of the Court’s 

Remand Order.  The Commissioner concedes that rather than provide the Court with the evidence 

on which the Commissioner allegedly relied in 2014, “DSNY undertook additional research and 

analysis to update its determination.”  See Ex. 2 (2017 Determination) at 7.  The Commissioner 

claims that she did this “in accordance with the Court’s opinion,” but that is a mischaracterization.  

Nowhere in the Remand Order did the Court direct the Commissioner to conduct additional 

research—at most, the Court invited the Commissioner to produce the evidence upon which she 

relied in 2014, if such evidence exists.  See Ex. 4 (Remand Order) at 14 (“[T]he Commissioner did 

not clearly state the basis of her conclusions when the evidence contrary to her findings were 

clearly before her.”).   

102. The Commissioner plainly ignored the Court’s order and failed “to state the basis 

of her conclusions” from 2015.  Id.  Thus, just like the 2015 Determination, the 2017 Determination 

continues to ignore the indisputable record evidence showing that Food-Service Foam “can be 

recycled” in a manner that is “environmentally effective” and “economically feasible.”  See Ex. 2 
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(2017 Determination).  It must, therefore, be reversed. 

103. If there were any doubt that the Commissioner was not afforded a “do-over” here, 

a recent New York case proves the point.  In In re A.F.C. Enters., Inc. v. New York City Transit 

Authority, No. 103198/12, 2013 WL 3948421 (Sup. Ct. N.Y. Cnty. July 23, 2013), a petitioner 

challenged the Transit Authority’s second determination, or “redetermination,” after successfully 

setting aside the first determination in an Article 78 proceeding.  The court had previously found 

the Transit Authority’s first decision arbitrary and capricious and ordered “reconsideration and 

determination by [the Transit Authority] in a manner consistent herewith.”  Id. at *1.  The court 

remanded with instructions to consider all the evidence submitted by both parties in the prior 

proceeding and instructed the Chief Engineer to “explain his decision.”  Id. 

104. The Transit Authority maintained its original position, submitting new evidence in 

support.  In the second challenge, the trial court annulled the agency’s redetermination and rejected 

the agency’s attempt to “misinterpret” the original order and go “beyond the scope” of the order 

to “conduct[] a de novo investigation . . . .”  Id.  The court clarified its earlier remand order as 

merely having permitted the Chief Engineer to “re-evaluate the evidence the parties presented” 

originally, rather than allowing for the taking of new evidence in support of the original agency 

decision.  Id.  

105. Likewise, here, the Court ordered the Commissioner to re-evaluate previously 

submitted evidence in 2014.  The Court did not grant the Commissioner permission to reconsider 

the recyclability of Food-Service Foam from scratch.   

106. Nor does Local Law 142 provide for such a do-over.  As Respondents themselves 

conceded earlier in these proceedings, Local Law 142 plainly required a “one-time determination” 

by January 1, 2015—meaning that the Commissioner was required to base any new negative 
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determination on evidence compiled during that period alone.  See Respondents’ Article 78 Opp. 

at 43; Abiele Contracting, 91 N.Y.2d at 10 (as a “creature of statute,” an agency’s powers are 

solely limited to that which are “granted to it by express or necessarily implicated legislative 

delegation”); see also Ex. 42 (Respondents’ MOL to First Department) at 5 (emphasizing Local 

Law 142’s “firm deadline[s]”).   Local Law 142 could not be clearer in requiring the Commissioner 

to make her case by January 1, 2015.  See Ex. 1 (LL142) § 16-329(b); N.Y. Skyline, Inc. v. City of 

New York, 939 N.Y.S.2d 42, 45 (1st Dep’t 2012) (explaining that the “starting point in any case of 

interpretation must always be the language itself, giving effect to the plain meaning thereof”). 

107. If Respondents were allowed to undertake a completely new review of the 

recyclability of foam each time they failed to make their case, Local Law 142 would have no 

limiting effect or purpose; in essence, Petitioners and the rest of the City would be permanently 

deprived of a recycling program for Food-Service Foam.  Respondents could simply “update” the 

determination with new materials purporting to show problems with Food-Service Foam, and even 

if those materials are shown to be false, Petitioners would find themselves stuck on repeat. 

108. The Commissioner did not cite any timely new evidence in the 2017 Determination, 

because there is none.  Instead, the Commissioner spent another two years soliciting new materials 

in an attempt to justify the Mayor’s preordained outcome, and came up with little more than 

speculation and distractions. 

109. Finally, even if the Commissioner did have authority to conduct this de novo 

review, the Commissioner’s resort to “[p]ost hoc rationalization” to reach a predetermined 

outcome set by the Mayor “cannot substitute” for the “considered” judgment the law required back 

in 2014.  See N.Y. State Chapter, Assoc’d Gen. Contractors of Am. v. N.Y. State Thruway Auth., 

88 N.Y.2d 56, 75 (1996).   



 

40 

3. The Commissioner Engrafted Additional Requirements Onto the Statute. 

110. The 2017 Determination also must be reversed because, just as with the 2015 

Determination, the Commissioner adds imaginary requirements to Local Law 142 that simply do 

not exist.  Courts have made clear that “[a]n administrative agency may not promulgate a 

regulation that adds a requirement that does not exist under the statute.”  N.Y. Const. Materials 

Ass’n, Inc. v. N.Y. State Dep’t of Envtl., 921 N.Y.S.2d 686, 691 (3rd Dep’t 2011).  Likewise, “[n]ew 

language cannot be imported into a statute to give it a meaning not otherwise found therein.”  

Chem. Specialties, 85 N.Y.2d at 394; see also Roberts v. Tishman Speyer Prop., L.P., 874 

N.Y.S.2d 97, 104 (1st Dep’t 2009) (questions of pure statutory reading and analysis require no 

deference to the agency’s determination); accord Raritan, 91 N.Y.2d at 104.  But the 

Commissioner does both of these things—adding requirements that go beyond the test prescribed 

by Local Law 142 and misinterpreting the criteria that are already there. 

111. The Commissioner rehashes a set of arguments previously rejected by this Court, 

speculating on what would happen if New York City designates Food-Service Foam as recyclable 

but later abandons the program.  See, e.g., Ex. 4 (Remand Order) at 13 (finding Commissioner’s 

“concern . . . that the Dart/PRI proposal would peter out after five years” “not justified given the 

abundant evidence showing a viable and growing market”).  Here, rather than blatantly claiming 

that Local Law 142 requires the Recycling Plan to be guaranteed in perpetuity, the Commissioner 

resorts to making unsubstantiated and alarmist claims that removing Food-Service Foam from the 

recycling stream would somehow doom recycling for New York City in general.  See Ex. 2 (2017 

Determination) at 3–4, 42.  Not only is the Commissioner’s speculation utterly without supporting 

evidence, as explained below, but also there is nothing in Local Law 142 that would allow the 

Commissioner to assume that the phrase “can be recycled” means “can be recycled in perpetuity.”  

Nor do Local Law 142’s criteria allow for immediate review of a hypothetical future cancellation 
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scenario; the law requires evaluation of whether the Recycling Plan can be adopted. 

112. In an attempt to bend the law to the Mayor’s will, the Commissioner interprets 

Local Law 142 to require that Food-Service Foam recycling be found “environmentally effective” 

and “economically feasible” not just for New York City, but for the entire world.  The 

Commissioner devotes more than a fifth of the 2017 Determination to a report on other 

municipalities’ foam recycling programs, see Ex. 2 (2017 Determination) at 17, 29–37, even 

though the Recycling Plan is specially designed to capitalize on New York City’s advantageous 

circumstances.  Local Law 142 neither requires the Commissioner to consider other cities’ 

experiences nor authorizes the Commissioner to assume that these programs have any bearing on 

New York City.  See Ex. 1 (LL142) § 16-329(b).   

113.  Yet again, the Commissioner has “engrafted” additional criteria into Local Law 

142 that simply do not exist, and this attempt to “import[] . . . new language” into the statute cannot 

be permitted.  See Chem. Specialties, 85 N.Y.2d at 394. 

B. The Record Is Clearer Than Ever That Food-Service Foam “Can Be Recycled” and 
Therefore Must Be Recycled Under Local Law 142. 

114. Even setting aside the Commissioner’s blatant violation of the Court’s Remand 

Order, and even taking into consideration the City’s new purported evidence, the record is clear 

that foam “can be recycled” in an “economically feasible” and “environmentally effective” manner 

pursuant to Local Law 142.  The Commissioner cannot escape her own admissions and findings.  

Nor can the Commissioner ignore this Court’s findings confirming that “yes:  single serve EPS is 

recyclable.”  Ex. 4 (Remand Order) at 8.   

1. The Commissioner Once Again Admits That the Recycling Plan Will Cost 
the City Nothing and Reduce Landfill Usage, Satisfying Local Law 142.  

115. The 2017 Determination contains a litany of admissions showing that Food-Service 

Foam “can be recycled” in an “economically feasible” and “environmentally effective” manner.  
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This conclusion is bolstered by the fact that the 2017 Determination also does not attempt to rebut 

any of the Commissioner’s earlier admissions, which were themselves sufficient to compel an 

annulment of the 2015 Determination.  Nor does the Commissioner take into account the multiple 

findings made by this Court, each of which supports a determination that foam can be recycled in 

an “environmentally effective” and “economically feasible manner.”  Taken together, there can be 

no question that the Recycling Plan satisfies Local Law 142.   

a. The Commissioner’s Admissions Show That Foam Can Be Recycled 
in an “Economically Feasible” Manner. 

116. The Determinations and their supporting materials all make clear that Food-Service 

Foam can be recycled in an “economically feasible” manner, which is defined as “cost effective 

based on consideration of factors including, but not limited to, direct and avoided costs such as 

whether the material is capable of being collected by the department in the same truck as source 

separated metal, glass and plastic recyclable material.”  See Ex. 1 (LL142) § 16-329(a). 

117. The Commissioner does not attempt to argue with the fact that the market-based 

Recycling Plan would be “cost effective” for the City in every sense of the word: 

 First, as the Commissioner admits, Food-Service Foam would be 
transported on DSNY trucks at no additional cost.  See Ex. 3 (2015 
Determination) at 7 (“[T]he recycling of EPS would not add 
additional recycling or refuse collection truck mileage due to the 
relatively low weight of EPS in the system, and the current excess 
capacity per truck shift.”). 

 Second, the Commissioner also admits that Dart and PRI would 
cover the remaining costs of implementing Food-Service Foam 
recycling, including “install[ing] an optical sorting machine” to sort 
polystyrene at Sims; “install[ing] equipment to process Food-
Service Foam” and other polystyrene from the City at PRI; 
“train[ing] Sims employees”; and “the ‘cost of employment’ of four 
employees at Sims.”  Ex. 2 (2017 Determination) at 6. 

 Third, the Commissioner admits that the City would save 
approximately $400,000 per year disposing of Food-Service Foam 
under the Recycling Plan, because it is cheaper to send collected 
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Food-Service Foam to Sims than to a landfill.  See Ex. 3 (2015 
Determination) at 8.  The actual annual savings for the City stand to 
be even greater given the other types of EPS and rigid polystyrene 
that will also be diverted from landfills, and even greater than that 
given the avoided costs of disposing heavier materials that would 
replace Food-Service Foam under a ban.  See Ex. 30 (2017 Cantor 
Aff.) ¶¶ 40–46 & Attachments 6–7.  

118. The Commissioner also admits that washed Food-Service Foam is a viable source 

of recycled material in the market: 

 The Commissioner admits that the “dirty” nature of post-consumer 
Food-Service Foam makes it no different from the other materials 
successfully recycled by the City.  “[B]y its nature, the materials 
discarded as part of the MGP stream are dirty or become dirty when 
mixed with other curbside recyclables in the collection truck.”  Ex. 
2 (2017 Determination) at 10.  As previously established, PRI would 
clean the City’s Food-Service Foam and other polystyrene after 
receiving it from Sims, using techniques that have long been used 
for both polystyrene and other types of recyclable plastics.  See, e.g., 
Ex. 20 (2015 Shaw Aff.) ¶ 15. 

 As the Commissioner succinctly concedes, “clean foam is worth the 
effort to recycle.”  Ex. 2 (2017 Determination) at 29.  

119. The Commissioner also concedes throughout the 2017 Determination that there are 

“markets” for recycled foam and that participants in these markets have offered a recycling 

solution for New York City.  See, e.g., Ex. 2 (2017 Determination) at 6–7.  Moreover: 

 The Commissioner admits that PRI has committed to purchase all of  
New York City’s recycled Food-Service Foam.  See Ex. 2 (2017 
Determination) at 6–7. 

 The Commissioner concedes that PRI is financially guaranteed by 
Dart, and that PRI’s contract with Sims will cover however much 
output Sims generates.  See Ex. 3 (2015 Determination) at 2.  These 
factors make the market for Sims’ Food-Service Foam uniquely 
robust, unlike the spot markets that may or may not have sufficient 
demand to purchase all of Sims’ metal, glass, and other plastic on 
offer in a given period.   

 The Commissioner admits that Dart and PRI reached an agreement 
in principle with Sims, highlighting the reality of this proposal.  See 
id. at 2; Ex. 2 (2017 Determination) at 6–7 (“As the Dart offer to 
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both Sims and PRI currently stands, there is no negative side for 
these private companies . . . .”).  

 Turning to the actual market for “recycled material,” as Schedler 
observed in a report relied on by the Commissioner, “PRI currently 
manufactures paper cores in one of the facilities and has stated that 
they could consume the entire volume of polystyrene material—
both rigid and expanded—generated by NYC in this application.”  
Ex. 24 (Schedler Report) at 11. 

 Even setting aside the fact that PRI would purchase all of New York 
City’s Food-Service Foam for its own use, the Commissioner admits 
that other “[b]usinesses . . . are interested in purchasing” “clean 
post-consumer [f]oam.”  Ex. 2 (2017 Determination) at 3.  Thus, 
“clean foam is worth the effort to recycle.”  Id. at 29.   

 The Behr Report, which is cited throughout the Determination, 
further supports this, recognizing that “[c]lean recycled EPS has 
been readily integrated into the manufacturing processes of some 
businesses . . . [and] there is sufficient demand from buyers for a 
market price to be established in trade journals.”  Ex. 47 (Behr 
Report) at 3.   

 Similarly, Schedler observes that the pellets produced by PRI “can 
be used and are in demand by a myriad of applications,” including 
“horticultural products (seed flat, trays and pots), hangers, picture 
frames and cores to paper roles.”  Ex. 24 (Schedler Report) at 11.  

120. The Commissioner has still never articulated what market factors she believes 

would permit her to issue a negative determination, because she cannot.  But surely her admissions 

here satisfy the statutory language requiring “consideration of markets” in connection with a “cost-

effectiveness” analysis.  The markets here are strong enough to support a proposal that would cost 

the City nothing, generate millions in savings, and provide a reliable, contracted buyer for all of 

the City’s polystyrene—more of a commitment than Sims has for any other recyclable.  Moreover, 

the market for the “recycled material” PRI will produce is robust, recognized in the industry, and 

corroborated by both economists and specific buyers alike.  See, e.g., Ex. 30 (2017 Cantor 

Aff.) ¶¶ 22–27; Ex. 31 (Listing of Interested Companies); Ex. 32 (Letters from Interested 

Companies); Ex. 6 (2017 Shaw Aff.) ¶¶ 10–11. 
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121. Given these undisputed admissions showing that recycling Food-Service Foam 

would cost the City nothing, actually save the City money, and be supported by market participants 

acting in their own self-interest, it was arbitrary and capricious for the Commissioner to conclude 

that recycling Food-Service Foam would not be “economically feasible” for New York City. 

b. The Commissioner’s Admissions Show That Foam Can Be Recycled 
in an “Environmentally Effective” Manner. 

122. The record also makes clear that the Recycling Plan is “environmentally effective,” 

because there is no credible dispute that Food-Service Foam can be “recycled into new and 

marketable products without a significant amount of material accepted for recycling being 

delivered to landfills or incinerators.”  See Ex. 1 (LL142) § 16-329(a).   

123. First, the Commissioner admits that Food-Service Foam can be made into “new and 

marketable products”: 

 The Commissioner admitted that there are “buyers for clean EPS,” 
the product that PRI will be selling.  See Ex. 3 (2015 Determination) 
at 5. 

 The Commissioner admits that recycled polystyrene, including 
foam, can be manufactured into picture frames.  See Ex. 3 (2015 
Determination) at 6 (describing NEPCO’s business).   

 The Commissioner admits that there have been “successful” efforts 
to recycle post-consumer Food-Service Foam into new products, 
including at the Dart facility in Corona, California, which “washes, 
dries and condenses food-soiled EPS” into raw material suitable for 
manufacturing.  See Ex. 3 (2015 Determination) at 4, 6.  

 DSNY’s own consultant, Michael Schedler, observed that PRI was 
able to sort, clean, and “flake” EPS, pelletize the clean flake, and 
turn that material into usable, valuable product, and he does not 
dispute that PRI can handle the City’s polystyrene.  Ex. 24 (Schedler 
Report) at 7, 11. 

 DSM, which the NRDC hired to oppose the Recycling Plan, 
admitted that “PRI is capable of producing a pelletized PS that is 
marketable from the resulting washed material.”  Ex. 27 (DSM 
Report) at 11; see also id. at 15 (describing the Recycling Plan as a 
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“genuine effort” to address New York City’s polystyrene waste 
disposal issue). 

124. Second, the Commissioner also does not dispute that Recycling Plan will not result 

in “a significant amount of material accepted for recycling being delivered to landfills”: 

 In 2015, the Commissioner concluded that under the Recycling 
Plan, Sims would recover a proportion of Food-Service Foam (75%) 
on par with other recyclable materials sorted there.  See Ex. 76 (2015 
FOIL Response) at 1.   

 DSNY’s consultant Michael Schedler concedes that the actual 
recovery rate is likely to be much higher.  With Dart’s optical 
sorters, Sims and PRI will have sorting accuracy rates of up to 99% 
for EPS, thereby capturing almost all of the Food-Service Foam that 
they receive.  See Ex. 24 (Schedler Report) at 9.  The NRDC’s 
consultant, DSM, agrees.  See Ex. 27 (DSM Report) at 8. 

 Indeed, Schedler admitted that the process for recycling EPS “is a 
fairly standard, non-proprietary approach to post consumer plastic 
packaging recycling utilizing many of the components found in 
reclamation plant that process plastic packaging made of other 
resins.”  Ex. 24 (Schedler Report) at 8.   

 The Commissioner does not dispute that even under her own 
conservative assumptions, the Recycling Plan will divert more 
recyclable polystyrene material away from landfills than any other 
policy alternative.  See Ex. 35 (Cantor Reply Aff.) at p. 7.   

 The Commissioner recognized that PRI is experienced in recycling 
soft and rigid polystyrene and already “recycles approximately 
30,000 tons” of polystyrene annually—almost twice as much as she 
predicted Sims would send to PRI.  See Ex. 3 (2015 Determination) 
at 2. 

125. The 2017 Determination cannot and does not refute the key fact that the Recycling 

Plan will do more than any other policy option to reduce landfill waste, making it the most 

“environmentally effective” solution available.  It is undisputed that the Commissioner’s proposed 

ban on Food-Service Foam will cover little more than 20% of the City’s polystyrene, saving at 

most 11,866 tons of waste from landfill each year—and that figure assumes that no one ships 

polystyrene into the City from outside the City; that there is no non-compliance; and that no one 
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applies for a hardship waiver provided by the statute.  See Ex. 35 (2015 Cantor Reply Aff.), at 7; 

Ex. 1 (LL142) § 16-329(e) (discussing hardship waivers).  By contrast, even under the 

Commissioner’s conservative assumptions for the Recycling Plan, the Recycling Plan will keep at 

least 17,497 tons of polystyrene out of landfills each year.  See Ex. 35 (2015 Cantor Reply Aff.) 

at p. 7.  That makes the Recycling Plan almost 50% more “environmentally effective” than the 

Mayor’s preferred policy of getting food-service foam out of “society writ large,” which is the 

only alternative that Local Law 142 provides.   

c. The Commissioner Also Ignored Additional Evidence Accumulated 
Since 2015 Demonstrating That EPS Can Be Recycled in an 
“Economically Feasible” and “Environmentally Effective” Manner. 

126. In the 2017 Determination, the Commissioner also ignored voluminous additional 

evidence submitted after 2015 showing that the Recycling Plan meets the Local Law 142 standard.   

127. For instance, the Commissioner ignored more than 20 letters and affidavits from 

companies interested in purchasing both PRI’s recycled material and Sims’ mixed bales of 

recovered polystyrene.  See, e.g., Ex. 32 (Letters from Interested Companies).  These letters and 

affidavits are direct evidence of the market for New York City’s Food-Service Foam.  Many of 

these companies, including PRI itself, provided their monthly demand for expanded polystyrene—

an amount that when added up far exceeds New York City’s potential supply. 

128. Likewise, the Commissioner completely ignored a February 2016 report by BRG 

explaining how the Commissioner failed to consider the effects of a ban on Food-Service Foam—

the necessary result of a negative determination.  See Ex. 29 (2016 BRG Report).  The report 

shows, for example, how the City will pay about $650,000 more to landfill non-banned polystyrene 

that remains in the City than it would pay to recycle that same material through the Recycling Plan.  

BRG also estimated that the cost to New York City businesses to switch to alternative products 

would be about $51 million per year.  Id. at 10. 
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129. In addition, the Commissioner ignored a report by Skumatz Economic Research 

Associates (“SERA”), which modeled “the costs and resources associated with sorting dirty post-

consumer food service foam collected in . . . commingled curbside programs” such as New York 

City’s.  See Ex. 37 (SERA Report).  SERA explains that even if Sims were liable for the costs of 

recycling food foam and other polystyrene—which it would not be under the Recycling Plan—

those costs are eminently reasonable given the revenues to be earned from recycling. 

130. Despite the Commissioner’s purported investigation of other cities, the 

Commissioner also ignored an affidavit from Patty Moore, a recycling expert, on cities that 

currently recycle foam.  The Commissioner disregarded most of the more than 75 communities in 

the U.S. and Canada that are successfully recycling expanded polystyrene, and cherry-picked the 

ones she prefers.  See Ex. 50 (Moore Aff.) at Ex. A; Ex. 73 (listing various municipalities’ 

recycling program guidelines).   

131. Further, the Commissioner ignored statements from Mike Centers of Titus, Richard 

Crockett of Burrtec, and Tae Hwang of NEPCO, all of whom reiterated their companies’ respective 

successes in recovering Food-Service Foam from recycling streams and using process recovered 

material to make new products.  See Ex. 51 (2016 Centers Aff.) (describing MRF recovery rates); 

Ex. 52 (2016 Burrtec Letter) at 2–3 (“We have been profitably recycling post-consumer EPS . . . 

for seven years now . . . .”); Ex. 54 (2017 Hwang Aff.) ¶¶ 4–5, 9 (“[W]e would purchase an 

unlimited amount of recycled polystyrene pellets from PRI and turn it into new, long-lasting 

products.”).  

2. The 2017 Determination Relies on False Facts, Misrepresents the Record, 
and Is Not Objective. 

132. The 2017 Determination is arbitrary and capricious because it relies on incorrect 

information and misleading “research.”  Where, as here, a determination was “made in reliance on 
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false information [and] developed without an effort in objective good faith to obtain accurate 

information, [it] cannot be accepted as a ‘reasoned’ decision.”  Sierra Club I, 701 F.2d at 1035; 

see also Gerber Prods. Co. v. N.Y. State Dep’t of Health, 47 Misc.3d 249, 253–54 (Sup. Ct. Albany 

Cnty. Aug. 21, 2014) (holding that agency must explain key numerical criteria of its decision).  

Above all, the Commissioner manipulates the record to support the “Big Lie” that there are no 

markets for recycled Food-Service Foam, which is simply false.  As Petitioners have stated time 

and again, PRI will buy all of the City’s “dirty” foam and turn a profit by making recycled products 

and selling it to its over 100 customers who stand ready to buy all the polystyrene that New York 

City could provide.  Ex. 6 (2017 Shaw Aff.) ¶ 11.  And the Commissioner ignores more than 20 

letters from various other companies confirming their interest in PRI’s product.  Ex. 32 (Letters 

from Interested Companies).  Additionally, the Commissioner makes no attempt to compare the 

Recycling Plan with a partial ban on foam—the necessary result of the Commissioner’s negative 

determination.   

a. The Commissioner Has Doubled Down on the “Big Lie” That New 
York City’s Post-Consumer Food-Service Foam Is Too “Dirty” to 
Sell. 

133. As explained above, the Commissioner admits that PRI and Dart’s industry-backed 

plan will save the City money while costing it nothing in terms of out-of-pocket expenses.  And 

as explained below, the 2017 Determination fails to substantiate any of the costs that the 

Commissioner claims that the Recycling Plan will impose on other recyclable commodities.  The 

Recycling Plan is therefore “cost effective” by any measure, which should be the end of the 

“economic feasibility” inquiry.  See Ex. 1 (LL142) (defining “economically feasible” as “cost 

effective” and requiring the Commissioner to “consider[] . . . markets for recycled material” when 

making her determination).   

134. Despite admitting that the Recycling Plan presents a market-based, fully cost-
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effective solution, the Commissioner nonetheless purports to analyze “markets for recycled 

material” and claims that foam should be banned because “[n]o markets exist for recycled food-

service foam, failing tests for economic feasibility and environmental effectiveness.”  Ex. 2 (2017 

Determination) at 3, 41.  This conclusion is false:  the Commissioner does not dispute that PRI 

will buy all of the City’s foam. 

135. There is an undisputed “market” for all of New York City’s Food-Service Foam—

PRI.  And it is guaranteed.  As this Court has already found in the prior proceedings, PRI has 

committed to purchase all of this material as quickly as the City collects it.  See Ex. 4 (Remand 

Order) at 5, 10–11.  That means there is a “market,” under even the Commissioner’s unduly narrow 

definition.  See Ex. 30 (2017 Cantor Aff.) ¶¶ 26–27.  And there is no evidence to the contrary:  

Respondents have still never produced any record of Sims’ alleged “outreach” to other potential 

buyers.  DSNY has withheld all communications with Sims, an independent contractor, claiming 

they are “inter-agency communications.”  Clearly, Sims is not a City agency.  Sims won the bid to 

sort New York City’s recyclables and is a for-profit, private business doing contract work for the 

City. 

136. The 2017 Determination also improperly treats PRI’s product as not part of the 

market for clean “recycled material” (i.e., recycled polystyrene), which is well established.  There 

is no dispute that after post-consumer polystyrene has been cleaned and processed into pellets or 

flake—which is exactly what PRI will do—there is a market for that material.  As market-

definition expert Robin Cantor points out, the 2017 Determination focuses on only one seller (New 

York City) of one input (post-consumer Food-Service Foam), which contributes to supply in the 

market for the “recycled material” contemplated by Local Law 142.  See id. ¶¶ 26–34.  But New 

York City’s Food-Service Foam is just one of many potential sources of material that can be 
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processed and then sold in the market for clean polystyrene pellets.  The recycled polystyrene PRI 

will produce from New York City’s post-consumer Food-Service Foam is part of the larger, 

existing market for all raw polystyrene material, including polystyrene derived from virgin styrene, 

post-industrial scrap polystyrene, and the City’s own rigid polystyrene.  See id. 

137. Thus, all of the Commissioner’s putative research into “markets for recycled 

material” is irrationally focused on the demand for one seller’s (Sims’) supply.  See, e.g., Ex. 2 

(2017 Determination) at 17–18 (“Investigations into a list of 137 processors and end-users—

purchasers—provided by Dart’s consultant Berkeley Research Group found that none of the 137 

entities purchased bales of dirty Food-Service Foam.”); id. at 39 (“Sexton found no reclaimers 

willing to buy Food-Service Foam” directly from Sims); Ex. 24 (Schedler Report) at 3 (discussing 

Sims’ alleged “attempts to market this material” in 2014).  This is misleading.  The 

Commissioner’s research should have included analysis of the market for recycled material, which 

is broad, indisputably robust, and which leaves no doubt that there is a “market” for New York 

City’s Food-Service Foam. 

(i) There Is No Dispute That PRI Constitutes a “Market” for New 
York City’s Unprocessed Post-Consumer Food-Service Foam. 

138. There is no dispute that there is a “market” for New York City’s Food-Service 

Foam.  PRI has committed to purchase all of this material as quickly as Sims can collect it, putting 

to rest the Commissioner’s failed attempts to prove that no one wants New York City’s 

unprocessed Food-Service Foam.  And as the Court found during the prior proceedings, the fact 

that only one company has offered to purchase the City’s foam is not evidence of market 

inefficiency or the absence of a “market.”  See Ex. 4 (Remand Order) at 11, 13; see also Ex. 30 

(2017 Cantor Aff.) ¶ 45 (explaining how “contestable” markets with only one current buyer can 

exist and be efficient).   
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139. In fact, as Robin Cantor observes, PRI’s commitment goes far beyond what would 

be required to call this “market” efficient.  By committing to purchase all of New York City’s 

output, PRI has ensured that the market will “clear” and that none of the City’s supply will go to 

waste.  Id. ¶ 45 & Attachment 5.  And by committing to a long-term contract as opposed to making 

purchases on an as-needed, rolling basis, PRI has removed elements of seller risk that are inherent 

even in many well-functioning markets, including almost all known markets for municipality-

collected recyclables.  Id. ¶¶ 45–46. 

140. The administrative record confirms that the Food-Service Foam that PRI purchases 

will be transmitted to the relevant market, which is the market for raw polystyrene pellets and 

flake.  Under the Recycling Plan, all of New York City’s post-consumer foam will be able to meet 

the technical requirements for being converted to useful polystyrene material.  Sims will not be 

required to clean this foam, nor will New York City residents be required to treat foam any 

differently than the other recyclable plastics they deposit in recycling bins.  As the 2017 

Determination concedes, “Most material baled by MRFs require further cleaning and processing 

before it can be used in manufacturing,” and PRI has committed to do all of that work, recognizing 

that municipal recycling streams are not pristine.  Ex. 2 (2017 Determination) at 11–12. 

141. There is nothing special about Food-Service Foam that would make it any harder 

to clean than the rigid plastics successfully recycled by the City.  The Commissioner claims that 

“[u]nlike rigid plastics, EPS’s chemical structure . . . [makes] it nearly impossible to completely 

clean.”  Ex. 2 (2017 Determination) at 15–16.  As an initial matter, PRI, Titus, and Burrtec have 

not encountered any issues selling their material for a variety of end-uses.  And the “authorities” 

cited by the Commissioner do not support the Commissioner’s assertion.  See id. at n. 15–17.  

These footnotes do not discuss attraction or absorption of oil by Food-Service Foam at all.  In fact, 
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the FDA has found that Food-Service Foam “previously used for holding fruits, vegetables, marine 

products, meat, delicatessen, [and] processed food” can even be recycled into new foodware.  Ex. 

74 (Letter from Vanee Komolprasert to Frank Welle, dated April 1, 2016). 

142. Nor is New York City’s size a rational basis for declining to adopt the Recycling 

Plan.  The Commissioner claims that “the eight biggest jurisdictions” listed by Dart as recycling 

foam “confirmed through experience that recycling Food-Service Foam is neither environmentally 

effective nor economically feasible.”  Id. at 9.  But prior success for a city of New York’s size is 

not a prerequisite for recycling under Local Law 142.  If size were the determining factor, there 

would be no need for an administrative evaluation, as there can be no dispute that New York City’s 

recycling program will be the largest in the country.  Moreover, the Commissioner ignores the 

evidence that New York City’s size actually makes recycling more cost-effective (through 

economies of scale, it becomes cheaper to process more material) and more environmentally 

effective (because more recyclable material is diverted from landfills).  New York City’s size also 

benefits PRI, which would otherwise have to source its recyclable polystyrene from dozens of 

communities across the United States and Canada to get the same amount of material that New 

York City can offer.  See, e.g., Ex. 37 (SERA Report).   

143. None of the Commissioner, Christopher Behr, Brendan Sexton, or anybody else 

can overcome the evidence that Food-Service Foam is a burgeoning source material for 

polystyrene users.  Instead, the Commissioner disregards the successes that market participants 

have had.   

144. For example, the Commissioner disregards Burrtec’s experience selling post-

consumer Food-Service Foam recovered from California communities totaling over 1.5 million 

residents, on the basis that “Burrtec provides no details on how much of the successfully sorted 
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and sold material is comprised of dirty Food-Service Foam.”  See Ex. 2 (2017 Determination) at 

26 n.54.  However, despite Burrtec general manager Richard Crockett’s offer to discuss recycling 

with DSNY, DSNY chose instead to cold call a Burrtec satellite office.  See Ex. 52 (2016 Burrtec 

Letter) at 3; Ex. 58 (2017 Burrtec Letter) at 3; Ex. 57 (2014 Burrtec Letter) at 1.  The truth is that 

Mr. Crockett confirmed for the City at least three times in writing that Burrtec—a non-party here 

with no obligation to conduct analysis—has been successfully recycling postconsumer foam since 

2009; services 26 cities with post-consumer (dirty) foam recycling; has been successfully selling 

its recycled foam for a profit to at least five brokers since 2009; and has not seen decreases in the 

purity or the value of other recycled materials.  See Ex. 52 (2016 Burrtec Letter) at 1, 3; Ex. 57 

(2014 Burrtec Letter) at 1; Ex. 58 (2017 Burrtec Letter) at 3.   

145. The Commissioner deliberately misrepresents the success of Burrtec’s recycling 

programs, stating falsely that a “pilot program” recycling foam coffee cups was both “subsidized” 

and subsequently “discontinued,” Ex. 2 (2017 Determination) at 26–27, when the program was 

(and still is) privately funded, not subsidized, and highly successful, and has even expanded since 

its inception.  See, e.g., Ex. 58 (2017 Burrtec Letter) at 1.  This kind of manipulation of the record 

exemplifies why this 2017 Determination must be reversed—it was “made in reliance on false 

information” and “without an effort in objective good faith to obtain accurate information.”  See 

Sierra Club I, 701 F.2d at 1035.   

146. The Commissioner also claims that “[a] subsidized program is not a market” and 

suggests that a New York City Food-Service Foam recycling program will fail once Dart’s and 

PRI’s investments end.  Ex. 2 (2017 Determination) at 39.  Petitioners here require no government 

assistance to make this plan work, and that is not disputed.  PRI and Dart are for-profit businesses 

and intend to recycle NYC’s foam for a profit.  See, e.g., Ex. 6 (2017 Shaw Aff.) ¶ 12.  The City 
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will not spend money—it will save money.  Indeed, all that Petitioners request is the issuance of a 

positive determination and the promulgation of enabling rules.  As sophisticated, successful 

businesses, Dart and PRI have already decided that it is in their rational self-interest to invest in 

new facilities, upgrade machinery, and obtain Food-Service Foam and other post-consumer 

polystyrene from Sims to convert it into recycled polystyrene.  That is precisely what Local Law 

142 sought to identify:  a market-based solution to the City’s polystyrene disposal problem.   

147. Under Local Law 142, the Commissioner has no discretion to prevent recycling 

based on unsubstantiated concerns about whether buyers will still be found five years after the 

program commences.  Any such concerns must be evaluated against the “environmental 

effectiveness” and “economic feasibility” of the Recycling Plan, and there is no evidence that 

cancelling the recycling program after five years (a complete worst-case scenario) would undo the 

economic or environmental gains made in those five years.  Moreover, it is not rational to conclude 

that Dart and PRI will abandon recycling after five years—they intend to profit from this 

venture.  Clearly cessation would not be in their economic self-interest, as the City has shown a 

propensity to ban non-recycled materials.  And the City has continued to recycle other materials 

for decades, including other plastics, glass, and paper, so the City’s own experience contradicts its 

irrational conclusion.  There is no evidence to substantiate these concerns, and as such, the 

Commissioner cannot cite “loss of industry support” as a basis for refusing to recycle.   

(ii) There Is No Dispute That There Is a “Market” for the 
Recycled Material PRI Will Make From New York City’s 
Post-Consumer Food-Service Foam. 

148. Further, as the Commissioner admitted in the first Determination and as this Court 

held, there is a market for cleaned, post-consumer Food-Service Foam that has been converted to 

polystyrene pellets.  See Ex. 4 (Remand Order) at 5, 13; see also Ex. 53 (Garcia Aff.) ¶ 67 

(crediting DSM’s conclusion that “‘if [PRI’s] wash line functions effectively’ . . . ‘then PRI is 
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capable of producing [] marketable pelletized polystyrene [pellets].’”). 

149. DSNY’s putative experts also all agree that there is a market for this material.  As 

established supra, Michael Schedler concluded after visits to PRI’s facilities that PRI’s “medium 

black pellets can be used and are in demand by a myriad of applications,” and that PRI “could 

consume the entire volume of polystyrene material—both rigid and expanded—generated by 

NYC.”  Ex. 24 (Schedler Report) at 11.  Christopher Behr, DSNY’s economic “expert,” claims to 

have observed a “constant[] and low price history” for recycled polystyrene, which “indicates that 

clean EPS has limited demand and supply.”—i.e., a market.  Ex. 47 (Behr Report) at 4.  Even 

Brendan Sexton admits that “clean, post-industrial foam like that used to pack and ship appliances 

can be recycled, especially if it is first cleaned and densified” in the manner that PRI proposes.  

Ex. 67 (Sexton Report) at 4–5.  

150. The only argument the Commissioner offers with respect to “markets for recycled 

material” is an unsubstantiated, one-paragraph opinion of DSNY’s unqualified economic 

consultant.  This so-called “expert,” Christopher Behr, ignores the existence of PRI, PRI’s 

customers, letters from various potential purchasers ready to buy recycled polystyrene from PRI, 

and the demonstrated experience of Burrtec and Titus in recycling and selling recycled 

polystyrene.  See, e.g., Ex. 5 (2017 Centers Aff.) ¶¶ 5, 10; Ex. 6 (2017 Shaw Aff.) ¶ 11; Ex. 32 

(Letters from Interested Companies); Ex. 58 (2017 Burrtec Letter).  Behr can only opine, without 

any citations, that “[g]iven the lack of demand for recycled post-consumer EPS and the high costs 

of converting dirty EPS into a marketable product, there is no evidence of a market for this 

material.”  Ex. 47 (Behr Report) at 4.  Mr. Behr, who does not have a Ph.D., did not publish his 

“expert” opinions until shortly before the issuance of the 2017 Determination, and did not speak 

at any of the legislative hearings in 2013 or 2017, provides no supporting evidence for his negative 
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findings in his 4-page conclusory report that consisted of no data.  He also immediately contradicts 

himself, admitting that “[c]lean recycled EPS has been readily integrated into the manufacturing 

processes of some businesses” and that “there is sufficient demand from buyers for a market price 

to be established in trade journals,” demonstrating that in fact a market exists.  Id. at 3.   

151. By contrast, PRI has submitted numerous sworn affidavits and letters to the 

Commissioner reiterating that it is ready and eager to recycle all of the City’s polystyrene for a 

profit.  See, e.g., Ex. 6 (2017 Shaw Aff.); Ex. 20 (2015 Shaw Aff.); Ex. 22 (June 2014 PRI Letter); 

Ex. 34 (Sept. 2014 PRI Letter); Ex. 46 (2016 PRI Letter).  PRI has also provided the Commissioner 

periodic updates on its customer base, submitting lists of companies interested in purchasing 

recycled polystyrene containing New York City Food-Service Foam in 2014, 2015, and 2016.  See 

Ex. 34 (Sept. 2014 PRI Letter); Ex. 20 (2015 Shaw Aff.) at Ex. C; Ex. 31 (Listing of Interested 

Companies). Other companies have confirmed their interest in PRI’s product through direct 

submissions to DSNY.  See Ex. 32 (Letters from Interested Companies).  

152. Brendan Sexton’s cold-calling campaign does nothing to refute this evidence of 

market activity.  For example, the 2017 Determination states that: 

Sexton also investigated Nepco and Burrtec, both important to the 
lower court’s finding that a Food-Service Foam market existed, as 
well as Rapac, a polystyrene recycler.  While Dart has represented 
that Nepco accepts 800,000 pounds of recycled EPS per month, 
Nepco [sic] own website does not include food service EPS 
recycling among its services. 

Ex. 2 (2017 Determination) at 26.  The Commissioner’s statement that Brendan Sexton 

“investigated” NEPCO is a farce.  By his own admission, Sexton (or an assistant) merely cold-

called NEPCO and checked its website, see Ex. 67 (Sexton Report) at 7–8, ignoring sworn 

testimony provided during the prior Article 78 proceedings and afterwards, which stated NEPCO’s 

interest in buying PRI’s recycled material.  See, e.g., Ex. 26 (2016 Hwang Aff.); Ex. 77 (2015 
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Hwang Aff.).  Sexton apparently never asked to speak with an affiant, Tae Hwang, who is in charge 

of all of NEPCO’s business operations.  Instead, Sexton relied on his cold call to a random, 

unidentified person and a review of NEPCO’s website.  This was hardly an “investigation.”  And, 

for the record, it was wrong—Hwang has provided yet another affidavit herewith, stating:  “As far 

as I know, our website has always stated that we ‘[r]ecycle Styrofoam to create beautiful high-end 

plastic (polystyrene) mouldings.’  That we do not say the Styrofoam is ‘food service’ is irrelevant:  

We do turn food service EPS into new products, and if [the Commissioner] had chosen to contact 

me, I would have explained that to [the Commissioner].”  Ex. 54 (2017 Hwang Aff.) ¶ 8; see also 

id. ¶ 9 (“[The Commissioner] states in [her] May 2017 Determination that ‘NEPCO has not 

indicated that it has any interest in purchasing a bale of Food-Service Foam.’  This was misleading.  

Buying bales of food-service foam from municipalities is not our business, and the statement 

misses the point that we would purchase an unlimited amount of recycled polystyrene pellets from 

PRI and turn it into new, long-lasting products.”). 

153. The Commissioner’s supposed investigation of Burrtec is perhaps the most 

misleading of all.  As described below, that program is expanding, not a “failed pilot program.”  

154. These are clear attempts to manipulate the record.  The Commissioner’s reliance 

on them is arbitrary and capricious and contrary to law.   

b. The Commissioner’s Inaccurate Depictions of Other Cities’ 
Experiences Are Irrelevant. 

155. The Commissioner devotes over 20% of its pages to a lengthy report on other 

municipalities’ foam recycling programs.  See Ex. 2 (2017 Determination) at 17, 29–37.  These 

summaries are not only wholly irrelevant to any determination made under Local Law 142, which 

looks to “environmental effectiveness” and “economic feasibility” for New York City, but also 

generally unsubstantiated, false and misleading.  What’s more, they conveniently exclude 
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jurisdictions where foam recycling programs are successful, including San Diego.  In any event, 

they completely ignore that New York City will have the benefit of the Recycling Plan. 

156. As this Court has recognized, other cities’ foam recycling operations can be helpful 

as proof of concept.  Ex. 4 (Remand Order) at 11–12.  But purported issues faced by other cities 

do not necessarily apply in New York City, and the Commissioner makes no effort to explain how 

issues cited by other cities will affect New York City under the Recycling Plan.  In fact, the 

Recycling Plan was developed as a comprehensive solution to many of the unsubstantiated, but 

often repeated, concerns raised by recycling skeptics.   

157. Local Law 142 requires evaluation of whether Food-Service Foam “can be 

recycled” in New York City according to certain criteria—not whether it is simply being recycled 

by other cities.  See Ex. 1 (LL142).  Local Law 142 does not require the Commissioner to analyze 

how Food-Service Foam is recycled in other jurisdictions, and it does not authorize the 

Commissioner to assume that other jurisdictions’ experiences have any bearing whatsoever on 

New York City.  The Commissioner’s arguments based on these cities are untethered from the 

realities of the Recycling Plan for New York City and cannot support a negative determination. 

158. Even taking the Commissioner’s claims regarding other cities as true, they still have 

no bearing on a unique municipality like New York City, particularly in light of the Recycling 

Plan.  The Commissioner’s survey of hand-picked examples from other cities is a transparent 

attempt to distract from the bottom line:  the Recycling Plan is specifically designed to ensure that 

New York City’s recycling program meets the benchmarks set by Local Law 142. 

159. First, even if the Commissioner were correct that there are “no markets for the 

collected materials” in other jurisdictions, Ex. 2 (2017 Determination) at 34–35, Dart and PRI have 

proven time and again that this will not pose an issue for New York City.  Unlike other 
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municipalities, the City has been guaranteed a buyer in PRI for all of its polystyrene output for at 

least five years.  And this Court has already recognized the robust market interest in recycled 

polystyrene, beyond even PRI’s products.  See Ex. 4 (Remand Order) at 5 (noting 21 buyers for 

foam from PRI), 13 (noting “abundant evidence [of] a viable and growing market” for both clean 

EPS and post-consumer EPS material).   

160. Second, the Commissioner emphasizes the supposedly prohibitive costs of Food-

Service Foam recycling in other cities, knowing full well that New York City will not face any of 

these costs in implementing its own program.  The City will not pay a dime to recycle; rather, the 

City would save millions.  This is simply another attempt to misconstrue facts in order to do what 

the Mayor promised: ban foam “writ large.”  For instance, the Commissioner details the costs 

associated with “amass[ing] enough material” for processing and shipping, costs that PRI will 

bear, and focuses exclusively on communities much smaller than New York City.  See Ex. 2 (2017 

Determination) at 32–33, 35.  The City states that Toronto is “perhaps the most comparable city 

in North America to New York,” yet it is still only a fraction of New York City’s population, with 

substantially less population density.  Id. at 33.  Under the Recycling Plan, Sims will generate 

multiple truckloads of collected polystyrene each day, completely avoiding any need to warehouse 

or store Food-Service Foam that is not ready to ship.  See Ex. 30 (2017 Cantor Aff.) ¶ 33.  New 

York’s economies of scale thereby mitigate any complications associated with storing and 

coordination costs.  Id. ¶ 34.   

161. Indeed, even the City’s own supposed economic consultant, Christopher Behr, 

admits that larger cities are far better positioned to succeed in recycling initiatives.  Behr states 

himself that “[recycling] markets are especially apparent in large cities where the volume of 

recyclable waste products is high,” and that “the high volume of recyclable materials can lower 
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the costs for collection, processing, storing and utilizing these materials by and for firms in new 

production processes.”  See Ex. 47 (Behr Report) at 3.  Just as the Commissioner “should have 

known that [Dart’s Corona facility demonstration project]” could not be translated to a Food-

Service Foam recycling program on the scale of New York City, Ex. 4 (Remand Order) at 12, the 

Commissioner should know that smaller scale programs elsewhere in North America cannot be 

analogized to a New York City program. 

162. Dart and PRI have roundly demonstrated that the City would not be subject to 

various other recycling costs, like the supposed “high costs to collect and ship [Food-Service 

Foam],” which the Commissioner blames for other municipalities’ inability to recycle foam 

successfully.  Ex. 2 (2017 Determination) at 33.  As the Commissioner herself admits, the City 

will not incur costs related to Food-Service Foam collection or shipping, which are cost-free and 

covered by PRI, respectively.  See Ex. 2 (2017 Determination) at 6; Ex. 17 (Westerfield/Anderson 

Emails).  This is just another attempt to justify her ill-conceived and contrived Determination. 

163. Finally, the City’s emphasis on other how other communities sort Food-Service 

Foam is beside the point, because the Recycling Plan offers a best-in-class solution.  See, e.g., Ex. 

2 (2017 Determination) at 31, 35.  The Recycling Plan will include the purchase and installation 

of a state-of-the-art optical sorter at Sims, and required personnel training, at no cost to the City.  

Ex. 49 (2016 Dart/PRI Submission) at 6.  As the Court, Titus, and the NRDC’s and 

Commissioner’s consultants all agree, optical sorting efficiently captures up to 95% of food foam 

even when sorted from a single stream.  See Ex. 4 (Remand Order) at 9; Ex. 5 (2017 Centers Aff.) 

¶¶ 6–7; Ex. 27 (DSM Report) at 8; Ex. 24 (Schedler Report) at 9.  An optical sorter therefore 

minimizes any burden resulting from manual sorting, or from foam “break[ing] up and 

contaminat[ing] other streams” after sorting.  Ex. 2 (2017 Determination) at 31, 33–34; see also 
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Ex. 52 (2016 Burrtec Letter) at 3 (explaining that Burrtec has not suffered any devaluation since 

incorporating Food-Service Foam into its process).  Try as the Commissioner may to argue that 

certain (but not all) other municipalities’ experiences should inform New York City’s program, it 

cannot ignore that New York City under the Recycling Plan will be uniquely situated to 

successfully and efficiently recycle EPS in a way that will significantly benefit both the City and 

the environment. 

164. Moreover, the Commissioner’s claims regarding other municipalities are generally 

false, misleading, or otherwise unsubstantiated.  For example, the Commissioner claims without 

citation that Food-Service Foam in the city of Riverside, California is “too dirty or contaminated 

to be recycled,” such that the “majority of all Food-Service Foam received at [Burrtec, the MRF 

servicing Riverside] gets treated as residue and is landfilled.”  See Ex. 2 (2017 Determination) at 

32.  But Burrtec’s own General Manager Richard Crockett has told the Commissioner multiple 

times that Burrtec recycles Food-Service Foam with no difficulty, stating specifically that such 

claims are “not accurate.”  See Ex. 58 (2017 Burrtec Letter).  And, most tellingly, officials in the 

City of Riverside have since confirmed that Burrtec’s statements are true. See also Ex. 65 

(Riverside Emails) (Riverside official confirming that Burrtec is currently recycling its dirty, food-

contaminated foam).  The truth is that Burrtec “actively sorts post-consumer foodservice foam so 

that it can be sold and recycled into new products,” in a “post-consumer recycling program for 

foam foodservice containers [that] is alive and well.”  See Ex. 58 (2017 Burrtec Letter) at 2.  

165. Similarly, the Commissioner makes much of a supposed lack of “industry interest” 

in recycled foam, noting that some cities have “trouble finding vendor[s] or end market[s] for the 

collected clean EPS” and stating—again, without any citations—that there are “no markets for the 

collected materials” in these cities.  See Ex. 2 (2017 Determination) at 32, 34–35.  Even if this 
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were a relevant consideration, one which had not been obviated by the Recycling Plan’s guaranteed 

and corroborated supply chain—the Commissioner’s finding is plainly false.  See, e.g., Ex. 6 (2017 

Shaw Aff.) ¶¶ 10–12.  And the Commissioner’s own consultants concede there is a market for 

polystyrene that is clean.  See, e.g., Ex. 24 (Schedler Report) at 11.  

166. Even the Commissioner’s selection of cities to survey is deliberately misleading.  

The Commissioner lists only eight of the largest jurisdictions that recycle foam, as listed in an 

exhibit submitted by Dart, then cherry-picks two more small cities in Ontario favorable to the 

Commissioner’s preordained conclusion.  See Ex. 2 (2017 Determination), at 30–37.  In so doing, 

the Commissioner turns a blind eye to the numerous other jurisdictions that do successfully recycle 

post-consumer Food-Service Foam.  For instance, just this year the San Diego City Council 

unanimously approved the addition of Food-Service Foam to the city’s curbside recycling 

program.  See Ex. 59 (City of San Diego News Release, June 20, 2017).  San Diego is serviced by 

Titus MRF Services, which utilizes the same optical sorter that Dart has proposed to install at Sims 

to sort from a single stream.  See Ex. 5 (2017 Centers Aff.) ¶¶ 6–8.  Elsewhere in California, 

Burrtec, which has a proven track record of success in recycling Food-Service Foam, processes 

foam for a region having a total population in excess of 1.7 million.  See Ex. 52 (2016 Burrtec 

Letter) at 2.  Moreover, at least 75 other municipalities list polystyrene as an accepted material in 

their recycling programs, but are ignored by the Commissioner.  See Ex. 50 (Ex. A to Moore Aff.); 

Ex. 73 (listing various municipalities’ recycling program guidelines).  It is plain that the 

Commissioner’s depictions of other cities’ recycling experiences is biased, misleading, and fraught 

with inaccuracies. 

c. The 2017 Determination Also Relies on Other Unsupported and 
Irrelevant Claims About Food-Service Foam Recycling. 

167. Besides the “Big Lie” about there being no market for recycled polystyrene, the 
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Commissioner makes four other unsupported claims to support her conclusion that the Recycling 

Plan is economically infeasible and environmentally ineffective.  The Commissioner claims that: 

i. “Food-service foam is being landfilled by jurisdictions collecting it” 
(Ex. 2 (2017 Determination) at 3); 

ii. “Processing food-service foam is not cost-effective” (id.); 

iii. “Food-service foam contaminates valuable recycling streams” (id.); 
and 

iv. “If New York City designates food-service foam recyclable, then 
abandons, it will reduce the overall recycling rate” (id.). 

Each of these claims has been proven false by the administrative record, is irrelevant under 

the criteria set forth by Local Law 142, or both. 

(i) The Recycling Plan Will Ensure That New York City’s Food-
Service Foam Is Not Landfilled. 

168. The Commissioner speculates based on a few cities’ experiences that New York 

City’s MRF, Sims, will be unable to sort out and gather sufficient quantities of Food-Service Foam.  

See Ex. 2 (2017 Determination) at 32–34, 38.  The Commissioner also claims that PRI will be 

unable to process sufficient quantities of New York City’s Food-Service Foam to justify the 

expense of shipping it to Indianapolis.  Id. at 38.  But the experiences of a handful of other 

communities are not indicative of whether the Recycling Plan will succeed in New York City, and 

the Commissioner’s claims as applied to the City are contradicted by the record evidence.   

169. Recovery at Sims.  As explained above, the record is clear that Sims’ internal 

recovery rate for Food-Service Foam will be high—higher, in fact, than the recovery rates for other 

recyclables.  See also Ex. 5 (2017 Centers Aff.) ¶¶ 6–7 (describing 95% recovery and 95% purity 

of polystyrene bales at Titus); Ex. 51 (2015 Centers Aff.) ¶¶ 6–7 (same).  This is true even if New 

York City switches to single-stream recycling.  Ex. 5 (2017 Centers Aff.) ¶ 7 (noting that Titus 

achieves this recovery rate while sorting from a single stream).  And the Commissioner has no 
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support for the notion that Food-Service Foam will be lost at other stages of the recycling process.  

DSNY’s consultant Michael Schedler concedes that the Commissioner has “no data [on] how 

much EPS is lost during intermediate processing at the MRF[,] namely:  losses incurred on the 

disc screen with the paper fraction; material lost with the light fraction at the ballistic separator; 

material missed by the optical sorter.”  Ex. 24 (Schedler Report) at 12. 

170. Instead, the Commissioner relies on the results of an ad hoc experiment that was 

based on false premises and the wrong equipment.  After the original test of Sims’ current 

equipment showed promise in 2014—and after the Court found that over time, the recovery rates 

observed in 2014 would increase through improved employee training and better technology—

DSNY conducted a second one-day test of Sims’ current equipment, in 2016, without the benefit 

of any new equipment or the participation of any polystyrene recycling experts.  See Ex. 2 (2017 

Determination) at 23–24.  Although DSNY was aware of MRFs like Titus and Burrtec that 

successfully sort and bale Food-Service Foam, DSNY did not invite any of these experts to the 

2016 tests.  And in the Remand Order, the Court specifically cautioned against relying on Sims’ 

inexpert evaluations.  See Ex. 4 (Remand Order) at 8–9, 14. 

171. The rates allegedly observed in this 2016 test cannot support a finding of low 

recovery under the Recycling Plan.  For one thing, by the Commissioner’s own admission, the 

2016 test “was not designed to ascertain yield rates under normal operating speed and conditions.”  

Ex. 2 (2017 Determination) at 23; see also Ex. 24 (Schedler Report) at 12 (admitting that the test 

was “not designed to calculate recovery rates” under the Recycling Plan).  Specifically, the 2016 

test did not account for recent breakthroughs in optical sorting technology, machine learning and 

fine-tuning, or Sims employee training, all of which would be provided by Dart, and all of which 

would increase recovery rates under the Recycling Plan.  The 2016 test was not a test at all and 
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was fundamentally flawed.  In an attempt to turn it against the Petitioners, DSNY tacked onto the 

end of the Schedler report a few additional paragraphs about the 2016 test.  Schedler, who did not 

attend the test, speculates that “when taken in toto, the cumulative losses going to landfill would 

most likely be considered ‘significant.’”  Id.  This spoon-fed “expert testimony” is meritless. 

172. The Commissioner also cites some secondary reports on recovery rates, but these 

reports are also not indicative of how recovery will work at Sims under the Recycling Plan.  For 

example, the April 2015 Plastic Partners report studied a recovery facility that, like Sims in 2014 

and 2016, was not actively sorting Food-Service Foam.  See Ex. 2 (2017 Determination) at 22.  In 

fact, that study did not even aim to measure EPS recovery at all, but rather to determine where 

various other materials would flow to in a MRF, making the EPS “sort” results that are reported 

inherently unreliable. 

173. Processing at PRI.  The record is also clear that PRI will clean, process, and put to 

use virtually all of the Food-Service Foam it receives from Sims.  PRI has committed to doing so, 

has invested in the infrastructure capable of doing so, and has every reason to do so to capitalize 

on market demand that is robust enough to cover all of New York City’s expected output.  See, 

e.g., Ex. 6 (2017 Shaw Aff.) ¶¶ 11–12.  Again, there is simply no evidence to the contrary:  As 

Schedler admits, “there is no data on the losses incurred during the various stages of the 

reclamation process.”  Ex. 24 (Schedler Report) at 12.  Nor are there any reports of Burrtec’s 

buyers failing to recycle the material they purchase.  The record is clear:  the data shows that the 

virtually all of New York City’s Food-Service-Foam would be recycled between Sims and PRI, 

and no significant portion will be landfilled. 

(ii) The Recycling Plan Is a Cost-Effective “Win-Win” for the City 
and the Petitioners. 

174. The Commissioner claims that “[p]rocessing food-service foam is not cost-
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effective,” but the 2017 Determination fails to evaluate the terms of the actual Recycling Plan, 

which will avoid imposing costs on the City.  See Ex. 2 (2017 Determination) at 3, 41–42.  In fact, 

as described above, the Recycling Plan is an economic “win-win” for the City and the industry. 

175. Without citing to or referring to any data, the Commissioner suggests that because 

other cities have claimed that Food-Service Foam is “too costly to clean and process compared to 

virgin material,” it will be too costly for New York.  This argument completely misses the mark.  

Even if the Commissioner had substantiated these claims (there is no data provided in the 2017 

Determination), this ignores that the costs of recycling New York City’s Food-Service Foam have 

been rendered irrelevant by the Recycling Plan.  The City is not being asked to clean or process 

Food-Service Foam or pay for it.  The City only has to collect it and send it to Sims, which it has 

already admitted will cost it nothing.  And Sims’ costs are being covered by its buyers, Dart and 

PRI.  The Commissioner has already admitted that collection will not impose costs on the City, 

and Sims has never identified any operating costs that would not be covered.  For example, under 

the Recycling Plan, Sims will amass more than enough polystyrene to avoid any of the purported 

difficulties the Commissioner reports that small communities have had in collecting a critical mass 

of material.  See Ex. 30 (2017 Cantor Aff.) ¶ 33.   

176. Even if the Commissioner did have discretion to consider the costs to the industry, 

the Commissioner did not undertake a rational review of Dart and PRI’s costs.  For example, 

DSNY’s consultants speculate about historical expenses and whether PRI’s shipping expenses can 

be justified, but cannot overcome the fact that PRI has already made a substantial investment in a 

proposition that it has decided will be profitable.  See, e.g., Ex. 24 (Schedler Report) at 5.  And the 

Commissioner makes no attempt to consider the economies of scale that New York City presents, 

which likely justify a partnership here that might not be viable in the other communities surveyed.  
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See Ex. 30 (2017 Cantor Aff.) ¶ 33.  In short, the Commissioner showed no interest in the actual 

economics of the Recycling Plan, which will cost the public nothing while saving the City millions, 

and which private market participants consider a good deal. 

(iii) There Is No Evidence That Adopting the Recycling Plan Will 
Devalue the City’s Other Recyclables. 

177. The 2017 Determination now claims that “Food-Service Foam contaminates 

valuable recycling streams” such as paper and PET plastic, but cites no evidence that this 

“contamination” will have a negative impact on the value of these recyclables.  See Ex. 2 (2017 

Determination) at 42.  This concept was conspicuously absent from the 2015 Determination.  There 

is no evidence to suggest that foam will contaminate other recyclables.  See Ex. 52 (2016 Burrtec 

Letter) at 3 (confirming that addition of Food-Service Foam to recycling mix has not had a negative 

impact of values of other recyclables).   

178. Moreover, the Commissioner’s conclusion is disingenuous, because DSNY is 

plainly not concerned about contamination.  As the Commissioner admits, DSNY is planning to 

move to single-stream recycling in the future, which will commingle the City’s paper and mixed 

MGP streams into one stream to be sorted by one MRF.  See Ex. 2 (2017 Determination) at 11.  

That policy decision, which the Commissioner says is imminent, will introduce approximately 

230,000 tons of dirty (and food-contaminated) metal, glass, and plastic into the paper recycling 

stream, increasing the total amount of potential paper contaminants from a negligible amount to 

nearly 42% of the total recycling mix.  As DSNY Deputy Commissioner Bridget Anderson admits, 

DSNY does not believe “downstream vendors” will see a problem with the change.  See Ex. 60 

(Resource Recycling Article).  Thus, to claim now that foam will cause contamination is just 

another example of the Commissioner’s preordained outcome. 

179. The Commissioner speculates that “as much as 75 percent of PS Foam clamshells” 
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and “60 percent of PS Foam cups[] would end up contaminating our paper stream.”  Ex. 2 (2017 

Determination) at 22.  As explained above, these estimates are grossly overstated, as the City will 

lose very little of its Food-Service Foam to other recyclable bales during the sorting process.  See 

Ex. 52 (2016 Burrtec Letter) at 3.  Burrtec, which has been recycling Food-Service Foam for more 

than 1.5 million California residents since 2009, has written to the City three times to describe its 

processes, confirming that Burrtec has been “profitably recycling postconsumer EPS as part of 

[its] larger operations for seven years now, and [has] not seen decreases in the purity or value of 

our other paper, metal, glass and plastic products.  In other words, we have not experienced 

contamination issues.”  Ex. 52 (2016 Burrtec Letter) at 3. 

(iv) There Is No Evidence That Discontinuing Polystyrene 
Recycling Will Negatively Impact the Rate at Which Residents 
Recycle. 

180. In what can only be described as a break from reality, the Commissioner speculates 

that “[i]f New York City designates food-service foam recyclable, then abandons” the program at 

some future date, “it will reduce the overall recycling rate” for all metal, glass, plastic, and paper, 

Ex. 2 (2017 Determination) at 3, 42, because that is what happened when the City ceased recycling 

for glass and plastic after the New York City fiscal crisis in 2002.  (The Commissioner calls the 

rate at which waste is deposited in the City’s recycling stream (e.g., in residential recycling bins) 

the “diversion” rate.  Typically, a higher diversion rate will result in more recyclable material being 

sent to Sims.)   

181. As an initial matter, concerns about hypothetical future limits on recycling are 

irrelevant as a matter of law.  Local Law 142 does not permit the Commissioner to consider purely 

hypothetical future events, such as the eventual cancellation of the same program that the law 

requires the Commissioner to evaluate in the first instance.  See Ex. 1 (LL142).  Nonetheless, there 

is simply no evidence that removing Food-Service Foam from a city’s recycling mix has any effect 
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on residents’ ability or willingness to deposit their other recyclables in the right bins.  This absence 

of evidence is especially striking because the 2017 Determination purports to identify communities 

that have allegedly discontinued their Food-Service Foam recycling programs, but does not claim 

that any of these communities suffered the drop that the Commissioner predicts for New York 

City.  See Ex. 2 (2017 Determination) at 30–36. 

182. Instead, the Commissioner tries to draw a comparison to a wholly inapposite 

historical event—the temporary cessation of all glass and plastic recycling during the New York 

City fiscal crisis of 2002.  See Ex. 2 (2017 Determination) at 3, 9.  The Commissioner speculates 

that eliminating Food-Service Foam from the City’s recycling program at some point in the future 

might affect diversion rates in the same way as the City’s wholesale suspension and subsequent 

reinstitution of the recycling program.  Id. at 9–10 (“Recycling rates had reached a high of 19 

percent just prior to the cuts; when the full MGP program was reinstated, recycling rates rebounded 

only to around 15 to 16 percent and remained consistently at that level.”). 

183. The Commissioner fails to explain why diversion rates after the 2002 temporary 

shutdown were worse than prior to the shutdown, speculating only that it must have been due to 

“widespread confusion.”  But there is no basis to conclude that the removal of particular items 

from the list of accepted recyclables triggered the drop.  The only real conclusion the 

Commissioner draws is that the diversion rate goes up when new materials are included on the list 

of accepted recyclables.  Id. at 7–8 (“Only in the past two years, almost 15 years later, has the 

diversion rate increased back up to 18.9 percent with the addition of curbside organics 

collection.”).  There is no reason to conclude that removing a given recyclable from the list will 

result in the loss of anything other than those materials themselves.  The only rational inference is 

that any decrease in diversion rate at the end of the polystyrene recycling program will be roughly 
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equal to the increase that was enjoyed during the program. 

184. Finally, the Commissioner makes no effort to compare the hypothetical costs of 

removing Food-Service Foam from the City’s recycling stream to the benefits that would be gained 

from including it in the first place.  Without making such a comparison, it is irrational to conclude 

that five (or more) years of Food-Service Foam recycling will be worse, environmentally or 

economically, than no recycling at all. 

d. Food-Service Foam Is Not “the Leading Plastic Pollutant in New York 
Harbor.” 

185. In yet another attempt at misdirection, the Commissioner claims falsely that Food-

Service Foam is “the leading plastic pollutant in New York Harbor.”  Ex. 2 (2017 Determination) 

at 21, 36.  But the report on which the Commissioner relies says no such thing about Food-Service 

Foam.  To the contrary, that study focuses on “very small” (< 5 mm) foam beads, which do not 

come from Food-Service Foam, and hard plastic “microbeads,” once commonly found in 

exfoliating beauty products.  See Ex. 62 (American Chemistry Council Letter) at 1–2.  These 

plastics were already banned by Congress in 2015 and are not the subject of Local Law 142’s 

recycling inquiry.  See Ex. 78 (New York Times Article).  Jurisdictions that have looked specifically 

at Food-Service Foam have found that banning it will not have a meaningful impact on waterway 

pollution.  See Ex. 62 (American Chemistry Council Letter) at 1–2. 

186. Even if Food-Service Foam were a significant factor in waterway pollution—a 

claim the Commissioner utterly fails to substantiate—that would not authorize the Commissioner 

to ban it.  Local Law 142’s directive is clear:  if Food-Service Foam “can be recycled,” it must be 

recycled and cannot be banned.  There is no dispute that Food-Service Foam, electronics 

packaging, and other plastics should all be disposed of properly—that is why the Recycling Plan, 

which incentivizes the City to collect and sort as much polystyrene as possible, is a win-win for 
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both Petitioners and the environment. 

3. The 2017 Determination Is Also Arbitrary and Capricious Because the 
Commissioner Fails to Consider the Effects of a Partial Ban on Expanded 
Polystyrene. 

187. The 2017 Determination must be annulled because the Commissioner arbitrarily 

and capriciously fails to evaluate the costs and effects of the Recycling Plan as compared to the 

costs and effects of the alternative outcome—a partial ban on expanded polystyrene.  Indeed, not 

a word of the 2017 Determination considers the negative impacts of a ban.   See Heartland Reg’l 

Med. Ctr. v. Leavitt, 415 F.3d 24, 29 (D.C. Cir. 2005) (agency decision invalid if it “fail[s] to 

consider . . . alternatives” to the relevant proposal); see also, Michigan v. E.P.A., 135 S. Ct. 2699, 

2707–08 (2015) (agencies are “require[d] [to] pay[] attention to the advantages and the 

disadvantages of [their] decisions”) (emphasis added).  For instance, the City suggests the cost to 

educate the public about recycling expanded polystyrene will be high, but fails to estimate the cost 

of education about a ban, not to mention the cost of administering a waiver program.  See Ex. 2 

(2017 Determination) at 2, 10.  Because the Commissioner violates this basic principle, the 

Commissioner’s findings cannot stand.   

188. Of course, the Commissioner’s failure to discuss the effects of a ban was 

intentional, as doing so would reveal a fatal flaw in the City’s argument—that a ban on Food-

Service Foam would, in fact, cost the City more and have negative environmental impacts.  See 

Ex. 36 (Goodfellow Report) at 31–37.  As Petitioners have demonstrated, a ban on Food-Service 

Foam will affect only a sliver of polystyrene on the market.  See Ex. 35 (2015 Cantor Reply Aff.) 

at p. 7.  What’s more, non-recyclable products used in place of Food-Service Foam will weigh 

more than foam and cost the City even more to landfill.  Lastly, the ban on Food-Service Foam 

stands to cost the New York City community in ways the Commissioner willfully ignores.  

Petitioners’ expert estimates that banning Food-Service Foam will result in no less than $56 million 
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per year in costs for New York City residents, restaurants, and small business owners.     

189. Here, again, the Commissioner deliberately ignores the substantial harm that a ban 

stands to cause the environment, the City, and the City’s residents and businesses—choosing, 

instead, to blindly obey a directive from the Mayor and reach a preordained conclusion made 

without “sound basis in reason and . . . without regard to the facts.”  Nestle Waters, 990 N.Y.S.2d 

at 514.   

C. The Commissioner Did Not Perform an Objective Review of the Evidence, but 
Rather Implemented the Mayor’s Pre-Determined Policy Preference. 

190. As with the 2015 Determination, the 2017 Determination was preordained and 

ordered by the Mayor’s office.  Petitioners explained in their 2015 Article 78 petition that after the 

Commissioner’s top aide let it be known “the Commissioner’s research confirms foam can be 

recycled in your residential program and that it can also be sorted at Sims,” the Commissioner was 

then summoned to City Hall and directed to ban soft foam in New York City, regardless of the 

evidence.  Ex. 17 (Email from Michael Westerfield to Gregory Anderson dated September 18, 

2014).  But the Executive Branch cannot exceed the delegation given it by the legislature simply 

to achieve a preferred policy objective of the Mayor’s.  Cf. In the Matter of N.Y. Statewide 

Coalition of Hispanic Chambers of Commerce, 110 A.D.3d 1, 8 (1st Dep’t 2013) (reversing ban 

on large soft drinks where City Council had not ceded policymaking authority to Mayor’s Office 

or administrative agency).  The statutory mandate imposed on the Executive Branch (i.e., DSNY) 

here, based on the record, simply did not permit a partial ban on expanded polystyrene foam.  The 

City Council required recycling in this circumstance.  That the Commissioner acquiesced to the 

Mayor’s demand to ban soft foam therefore explains the irrationality of this decision. 

191. As before, the Commissioner violated her statutory duty under Local Law 142.  See, 

e.g., Sierra Club I, 701 F.2d at 1035.  A government official may not resort to “[p]ost hoc 
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rationalization” simply to achieve the outcome that the Mayor dictated.  The law requires the 

Commissioner to make a “considered” judgment on the basis of the evidence before her, not to 

yield to arbitrary political directives.  See Matter of N.Y. State Ch., Inc., 88 N.Y.2d at 75; see also 

Schenectady Chems Inc. v. Flacke, 83 A.D.2d 460, 462–63 (3d Dep’t 1982).   

D. The 2017 Determination Cannot Be Upheld Without Discovery, Access to FOIL 
Documents, and a Hearing on the Commissioner’s Reasons for Issuing the 2017 
Determination. 

192. While the 2017 Determination is arbitrary and capricious—and must be reversed—

on the various legal grounds set out above, Petitioners should also be granted to discovery to 

uncover the full bases for the 2017 determination.  Courts have “broad discretion” in determining 

whether discovery is warranted in Article 78 proceedings.  See Nespoli v. Doherty, 851 N.Y.S.2d 

64, 2007 WL 3084870, at *3 (Sup. Ct. N.Y. Cnty. Sept. 28, 2007) (granting petitioners’ application 

for discovery in Article 78 proceedings against DSNY) (citing Town of Pleasant Valley v. N.Y. 

State Bd. of Real Prop. Servs., 253 A.D.2d 8, 16 (2d Dep’t 1999)).  

193. In addition to being granted discovery of all relevant, material information in this 

action, Petitioners specifically request that this Court order DSNY to produce all documents in its 

possession that are responsive to its FOIL request dated May 31, 2017.  See Ex. 61 (May 31, 2017 

FOIL Request).  Further, “the people’s right to know the process of governmental decision-making 

and to review the documents and statistics leading to determinations is basic to our society.  Access 

to such information should not be thwarted by shrouding it with the cloak of secrecy or 

confidentiality.”  N.Y. Pub. Off. Law § 84; see also Newsday, Inc. v. Empire State Dev. Corp., 98 

N.Y.2d 359, 362 (2002) (granting Article 78 petition to compel production of subpoenas requested 

under FOIL).   

194.  Petitioners’ FOIL request was partially denied by DSNY on August 18, 2017.  See 

Ex. 79 (FOIL Response Letter) at 2.  That request sought, inter alia, all documents supporting the 
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2017 Determination and all communications between DSNY and various third parties regarding 

its study of the recyclability of foam, including Sims, Michael Schedler, and Christopher Behr.  

On August 18, 2017, DSNY made a paltry production consisting of just one chain of emails and 

four documents.  It withheld an unknown number of documents, including its communications 

with these three key, non-City entities and employees (Sims, Mr. Behr, and Mr. Schedler), on the 

grounds that, “pursuant to Section 87 (2)(g) of the New York State Public Officer’s Law[,] as these 

communications are inter-agency materials which are not: (i) statistical or factual tabulations or 

data; (ii) instructions to staff that affect the public; (iii) final agency policy or determinations; or 

(iv) external audits, including but not limited to audits performed by the comptroller and the federal 

government.”  Id.  For the avoidance of doubt, Sims, Behr, and Schedler are not City agencies—

they are contractors.   

195. DSNY’s “official secrecy” flouts the public’s “vested[] right to know” and “is 

anathematic to our form of government.”  Herald Co. v. Feurstein, 3 Misc. 3d 885, 890 (Sup. Ct. 

N.Y. Cnty. 2004) (quoting Matter of Fink v. Lefkowitz, 47 N.Y.2d 567, 571 (1979)).  At the very 

least, Petitioners should be entitled to see the full record that the Commissioner considered in 

reaching its arbitrary and capricious 2017 Determination. 

E. The Ban on Food-Service Foam Must Be Enjoined As Necessary to Prevent 
Irreparable Harm. 

196. Petitioners further reserve their right to seek a temporary restraining order and, as 

necessary, a preliminary injunction against the imposition of this soft foam ban during the 

pendency of this action. Otherwise, they will be irreparably harmed if this ban goes into effect.  

An emergency injunction is warranted where, as here, the moving party can demonstrate “a 

likelihood of ultimate success on the merits, irreparable harm absent the granting of the preliminary 

injunction and a balancing of the equities in its favor.”  Four Times Square Assocs. v. Cigna Invs., 
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Inc., 306 A.D.2d 4, 5 (1st Dep’t 2003). 

197. Petitioners are likely to succeed on the merits of this appeal.  To establish likelihood 

of success in order to obtain preliminary injunctive relief, Petitioners need only make a “prima 

facie showing,” not a “certainty of success.”  Parkmed Co. v. Pro-Life Counselling, Inc., 91 A.D.2d 

551, 553 (1st Dep’t 1982). Indeed, a “governmental entity’s serious substantive and procedural 

violations of applicable laws are in and of themselves sufficient to establish a likelihood of success 

on the merits.”  Lee v. N.Y.C. Dep’t of Hous. Pres. & Dev., 162 Misc. 2d 901, 909 (Sup. Ct. N.Y. 

Cnty. 1994).  In addition, where, as here, the requested “injunctive relief can be tailored to preserve 

the status quo with little prejudice to either side, the degree of proof required as to the elements, 

other than irreparable injury and the balancing of the equities, for a preliminary injunction may be 

accordingly reduced.”  O’Henry’s Film Works, Inc. v. Bureau of Ferry & Gen. Aviation 

Operations, 111 Misc. 2d 464, 469 (Sup. Ct. N.Y. Cnty. 1981). 

198. If a preliminary injunction does not issue, and the ban on soft foam goes into effect 

on November 13, 2017, Petitioners will suffer irreparable harm in the following ways: (a) the 

Restaurant Action Alliance NYC and the restaurant-owner Petitioners are likely to incur the higher 

costs of alternatives to foam, which will lead them to raise their prices, lose customers, lay off 

employees, or even go out of business; (b) Manufacturer Petitioners Dart, Genpak, Pactiv, and 

Reynolds are likely to lose market share in New York City to manufacturers of foam alternatives 

that are not banned, and elsewhere around the country in places considering similar bans, and some 

will have to lay off employees; and (c) Petitioner PRI will unjustly lose an enormous business 

opportunity to recycle the City’s polystyrene. 

199. These parties will never be able to recover what they will have lost during the 

pendency of this action, even if they ultimately prevail in the litigation.  There is no vehicle to 
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make them whole for what happens in the interim.  Such irreparable economic harm is a valid basis 

for injunctive relief, including where a policy causes unquantifiable loss of revenue, Second Café, 

Inc. v. Hing Sing Trading, Inc., 66 A.D.3d 255, 272 (1st Dep’t 2009), or “threatens to destroy an 

ongoing business concern,” Reuschenberg v. Town of Huntington, 16 A.D.3d 568, 570 (2d Dep’t 

2005), or will result in difficulties “attracting new customers or retaining . . . existing customers” 

in the absence of injunctive relief, JRT Inc. v. STG Props., LLC, No. 1898-04, 798 N.Y.S.2d 345, 

at *4 (Sup. Ct. N.Y. Cnty. 2004).  See also Willis of N.Y., Inc. v. DeFelice, 299 A.D.2d 240, 242 

(1st Dep’t 2002) (irreparable damage to plaintiffs is shown where, “in the absence of a restraint[,] 

plaintiffs would likely sustain a loss of business impossible, or very difficult, to quantify”) (internal 

citation omitted). 

200. Finally, the equities favor a preliminary injunction.  Respondents cannot 

conceivably assert prejudice from a preliminary injunction that leaves in place a recycling 

scheme—i.e., one in which expanded polystyrene has been used by consumers but not accepted 

for recycling—that has been in place since 1989.  See Sau Thi Ma v. Xuan T. Lien, 198 A.D.2d 

186, 186-87 (1st Dep’t 1993) (granting preliminary injunction where court could “perceive no 

great harm to defendants”).  Moreover, this case is likely to be resolved in a matter of months, and 

under Local Law 142, the City cannot collect revenue from fines until May 14, 2018, meaning a 

preliminary injunction will not cost the City any revenues.  

CAUSES OF ACTION 

FIRST CAUSE OF ACTION 

CPLR 7803(3) AND N.Y. CITY ADMIN. CODE § 16-329 

THE COMMISSIONER’S 2017 DETERMINATION MUST BE REVERSED, 
BECAUSE IT WAS:  (A) ISSUED IN VIOLATION OF THIS COURT’S 
REMAND ORDER; (B) ISSUED IN VIOLATION OF LAWFUL 
PROCEDURE; (C) AFFECTED BY ERRORS OF LAW; (D) ARBITRARY 
AND CAPRICIOUS; AND/OR (E) AN ABUSE OF DISCRETION 
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201. Petitioners re-incorporate and re-allege the paragraphs above of this Petition as if 

set forth fully herein. 

202. The Recycling Plan meets or exceeds each of the requirements of Local Law 142.  

Indeed, under the plain application of Local Law 142 to the facts, the Recycling Plan assured that 

recycling foam would be “safe for employees,” “economically feasible” and “environmentally 

effective.”  See Ex. 1 (LL142).  As a result, Local Law 142 mandated the issuance of a positive 

Determination and the adoption of the Recycling Plan. 

203. In issuing the 2017 Determination, the Commissioner disregarded this Court’s 

remand order, conducted an illegal “de novo” review, misconstrued the evidence, ignored key 

information, misapplied Local Law 142, and made fundamental errors of fact and law.  Under 

CPLR 7803(3), the 2017 Determination must therefore be reversed and the Commissioner must 

be ordered to “adopt and implement” rules for recycling Food-Service Foam.  See Ex. 1 (LL142). 

SECOND CAUSE OF ACTION 

CPLR 7803(1) AND N.Y. CITY ADMIN. CODE § 16-329 

LOCAL LAW 142 REQUIRES THE COMMISSIONER TO ADOPT AND 
IMPLEMENT RULES DESIGNATING EXPANDED POLYSTYRENE 
SINGLE SERVICE ARTICLES AS A RECYCLABLE MATERIAL 

204. Petitioners re-incorporate and re-allege the paragraphs above of this Petition as if 

set forth fully herein. 

205. Local Law 142 requires the Commissioner to “determine, after consulting with the 

department’s designated recycling contractor . . . , manufacturers and recyclers of expanded 

polystyrene, and . . . any other person or group having expertise on expanded polystyrene, whether 

expanded polystyrene single service articles can be recycled . . . in a manner that is 

environmentally effective, economically feasible, and safe for employees” and, if so, to “adopt and 
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implement rules designating expanded polystyrene single service articles . . . as a recyclable 

material” in New York City.  Ex. 1 (LL142). 

206. Given the undisputed record showing that “expanded polystyrene single service 

articles can be recycled” in the manner prescribed by Local Law 142, Local Law 142 provides no 

exception to this mandate.  Nonetheless, relying on impermissible reasons, the Commissioner 

refused to perform the duty enjoined upon her by Local Law 142 by refusing to promulgate rules 

for recycling foam.  This Court should compel the Commissioner to perform that duty and 

implement Food-Service Foam recycling. 

THIRD CAUSE OF ACTION 

CPLR 7803(1) & 7803(3) AND N.Y. PUB. OFF. LAW §§ 87 AND 89 

DSNY HAS VIOLATED THE NEW YORK STATE FREEDOM OF 
INFORMATION LAW AND SHOULD BE COMPELLED TO PRODUCE 
DOCUMENTS UNLAWFULLY WITHHELD FROM PETITIONERS 
 
207. Petitioners re-incorporate and re-allege the paragraphs above of this Petition as if 

set forth fully herein. 

208. Under Sections 87 and 89 of the New York State Freedom of Information Law 

(“FOIL”), Petitioners are entitled to inspect the records of any “municipal department, board, 

bureau, division, commission, committee, public authority, public corporation, council, office or 

other governmental entity.”  Petitioner Dart sought from DSNY records concerning the 

Commissioner’s determination, Local Law 142, and other issues regarding Food-Service Foam, 

but were actually or constructively denied.  Counsel for Dart appealed such denials, which were 

also actually or constructively denied. 

209. Petitioner Dart therefore seeks an order from this Court compelling DSNY to 

produce all records responsive to Dart’s counsel’s FOIL request. 
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NO PRIOR APPLICATION 

210. No prior application for this or any similar relief has been made in this Court. 

TRIAL DEMAND 

211. Petitioners demand an evidentiary hearing on all causes of action so triable. 

PRAYER FOR RELIEF 

WHEREFORE, Petitioners pray for judgment, pursuant to Article 78 of the Civil Practice 

Law and Rules: 

1. Annulling and vacating the 2017 Determination on the grounds that it was made in 
violation of lawful procedure, affected by errors of law, arbitrary and capricious, 
and/or an abuse of discretion;  

2. Declaring that expanded polystyrene single service articles (“Food-Service Foam”) 
“can be recycled” in a manner that is “safe for employees,” “economically feasible,” 
and “environmentally effective” under Local Law 142 of 2013;  

3. Annulling Respondents’ November 13, 2017 ban on Food-Service Foam, or 
otherwise enjoining implementation of that ban until the Verified Petition is finally 
resolved, including but not limited to advertising or stating that the ban is in effect; 

4. Ordering Respondents DSNY and Garcia to “adopt and implement rules” designating 
Food-Service Foam as “recyclable materials” in the City of New York, as mandated 
under Local Law 142;   

5. Compelling Respondent DSNY to produce all documents responsive to the Freedom 
of Information Law request attached as Exhibit 61 to the Mastro Affirmation and all 
documents responsive to the discovery requests attached as Exhibit 23 to the Mastro 
Affirmation on an expedited basis; 

6. Ordering an evidentiary hearing, if deemed necessary, to resolve any material factual 
disputes; 

7. Ordering Respondents to pay Petitioners their costs, fees, and disbursements incurred 
in connection with this action; and 

8. Granting any such other and further relief as this Court deems just and proper. 
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Dated: New York, New York 
September 11, 2017 Respectfully submitted, 

GIBSON, DUNN & CRUTCHER LLP 

By: _____________________________ 
Randy M. Mastro 
Mylan L. Denerstein 
Paul J. Kremer 
Jessica C. Benvenisty 
Elizabeth N. Niles 
Cynthia Chen McTernan 

200 Park Avenue 
New York, New York 10166-0193 
Telephone: (212) 351-4000 
Facsimile: (212) 351-4035 

Attorneys for Petitioners 
Restaurant Action Alliance NYC, Maximiliano 
Gonzales, Arismendy Jerez, Tony Juela, Esmeralda 
Valencia, Plastics Recycling, Inc., Dart Container 
Corporation Genpak LLC, and Commodore 
Plastics LLC 

By:  /s/ C. David Watson
C. David Watson
General Counsel, Reynolds Consumer Products
LLC
1900 W. Field Court
Lake Forest, IL 60045
Telephone:  847-482-3155
Mobile: 804-937-0796

Attorney for Petitioner Reynolds Consumer 
Products LLC 

/s/ Randy M. Mastro
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By: /s/ Steven R. Karl                                             
Steven R. Karl 
Vice-President and General Counsel, Pactiv LLC 
1900 W. Field Court 
Lake Forest, IL 60045 
Telephone:  847-482-2113 
Mobile: 224-532-3985 
E-Mail: skarl@pactiv.com 
 
Attorney for Petitioner Pactiv LLC 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix A 



Findings Made by Justice Chan—And Ignored By the Commissioner—Proving That  
Food-Service Foam “Can Be Recycled” Pursuant to Local Law 142’s Mandate 

Food-Service Foam Is Recyclable 
“The one undisputed short answer to whether EPS is recyclable is yes:  single serve EPS is recyclable.”  Ex 4 (Remand Order) at 8. 

 

Local Law 142 Requirement Findings 

THE RECYCLING PLAN IS 
ENVIRONMENTALLY 

EFFECTIVE 
 

Defined by Local Law 142 as “not 
having negative environmental 
consequences including, but not 
limited to, having the capability to 
be recycled into new and 
marketable products without a 
significant amount of material 
accepted for recycling being 
delivered to landfills or 
incinerators.” 
 

Food-Service Foam can be “recycled into new and marketable products.” 

Dart’s facility in Corona, CA “showed how dirty EPS is cleared of contaminants, washed and dried, and then densified 
into ingots.”  Ex. 4 (Remand Order) at 11.  

The BRG Study “noted that the market for post-consumer EPS is on the rise because of the technological advances 
made in cleaning and processing of recycled post-consumer EPS.  Further, because the price for clean EPS has increased 
due to growing market demand, processors/end users are purchasing dirty EPS to keep costs down.”  Id. at 13. 

Less than “a significant amount of material accepted for recycling” would be “delivered to landfills or incinerators.” 

“Dart’s state-of-the-art optical sorting machine can capture from at least 75% and up to 90–95% of EPS.”  Id. at 8.  

PRI has “experience in [the] field” of polystyrene recycling and has “been in the business of recycling EPS since 1988.” 
Id. at 9, 13.  

The Recycling Plan will reduce the total amount of recyclable material sent to “landfill or incinerators” by recycling not 
only Food-Service Foam, but also other EPS items and rigid polystyrene. 

At the time of Justice Chan’s decision, “there [were] 28,500 tons of EPS going to landfill.”  Id. at 10.  As capture rates 
increase, the EPS disposed of “in landfills decreases.”  Id. 
Because the bales PRI will purchase from Sims “can have both rigid and soft foam EPS,” the City could remedy the fact 
that the City’s rigid polystyrene “end[s] up in landfills along with the non-designated as recyclable No. 6 EPS.”  Id. at 2, 
10. 

 
  



Findings Made by Justice Chan—And Ignored By the Commissioner—Proving That  
Food-Service Foam “Can Be Recycled” Pursuant to Local Law 142’s Mandate 

Local Law 142 Requirement Findings 

THE RECYCLING PLAN IS 
ECONOMICALLY FEASIBLE 

 
Defined by Local Law 142 as “cost 
effective based on consideration of 
factors including, but not limited to, 
direct and avoided costs such as 
whether the material is capable of 
being collected by the department 
in the same truck as source 
separated metal, glass and plastic 
recyclable material, and shall include 
consideration of markets for 
recycled material.” 
 
 

The Recycling Plan is “cost effective.” 

“Dart has offered to purchase and install a state-of-the-art optical sorting machine with two conveyor belts – one to sort 
foam and rigid polystyrene, and the other for Sims’ own discretionary use – and its installation worth $500,000 at no 
cost to Sims or DSNY; train Sims’ employees on its use, and cover the cost of employment for four additional 
employees, which is Dart’s commitment of more than $23M dollars for the next eight years.”  Ex. 4 (Remand Order) at 
4.   

“Dart also offered to recycle all of New York City’s rigid polystyrene, thus saving New York City $758,765 per year if 
all the soft and rigid polystyrene were diverted from landfills, plus generate $2,875,360 in revenue for New York City 
through its purchase of the mixed polystyrene bales from Sims at $160.00 per ton.”  Id. at 4.  

“Dart offered to pay Sims for the disposal of the mixed polystyrene bales during the program period, should 
the program fail.”  Id. at 4. 

“[T]he Commissioner found no added cost for trucking the soft foam EPS as they are so light in weight and that the city 
would save approximately $400,000 annually if 40% less EPS went to landfills.”  Id. at 6.  

“[T]he initial savings to the City to recycle EPS is roughly $400,000 [annually].”  Id. at 7.  

“[T]he fact that PRI’s facility” continues to “expand[]… is not a negative factor without any facts or indications to the 
contrary[, as n]either Dart nor PRI appears to be [a] flagging compan[y] that will disappear after five years, and 
respondents do not contradict their representations regarding their growth and expansion.”  Id. at 13. 

“Dart’s financial investment of $23M dollars to DSNY benefits the City of New York.”  Id. at 13.  

The “‘subsidized collection of [EPS]’” “speak[s] to the economic feasibility prong that the Commissioner was charged 
to review.”  Id. at 13–14. 

Food-Service Foam can be “collected by the department in the same truck as . . . separated metal, glass and plastic.” 

“[T]he Commissioner found no added cost for trucking the soft foam EPS as they are so light in weight.”  Id. at 6.  

There are “markets for [the] recycled material.” 

“PRI has agreed to purchase all the soft foam and rigid polystyrene bales from Sims for $160.00 per ton.  This price was 
guaranteed for at least five years at Sims’ request.”  Id. at 4. 

“[U]ndisputedly, there are markets for rigid EPS.”  Id. at 9.  

“The unexplained absence of the BRG study, along with PRI’s own list of twenty-one (21) purchasers with their 
monthly demand, in the Commissioner’s findings shows a conclusion reached arbitrarily and capriciously.”  Id. at 11.  

There is “abundant evidence showing a viable and growing market for not just clean EPS but post-consumer EPS 
material [and] that EPS recycling and the post-consumer EPS market is beyond the pilot program stages or still paddling 
in untested waters.”  Id. at 13. 






