
 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MARYLAND 
BALTIMORE DIVISION 

________________________________________________ 
U.S. Equal Employment       ) 
Opportunity Commission,      )    
        ) 
              ) 
   Petitioner,    )  
        ) Civil Action No. 
  v.      ) 
        )   
Wells Fargo Bank, N.A.,     ) 
        ) 
        ) 
        ) 
   Respondent.    ) 
________________________________________________)     
    

MEMORANDUM IN SUPPORT OF APPLICATION TO SHOW CAUSE WHY 
ADMINISTRATIVE SUBPOENA SHOULD NOT BE ENFORCED 

 
This case is before the Court on the application of the United States Equal Employment 

Opportunity Commission (the “EEOC” or “Commission”) for an Order to Show Cause why an 

administrative subpoena should not be enforced. The EEOC is currently investigating a charge of 

discrimination (Charge No. 531-2016-01678) filed by Charging Party Alice Frey (“Frey”) 

against Wells Fargo Bank, N.A. (“Respondent” or “Wells Fargo”) under Title VII of the Civil 

Rights Act of 1964, as amended, 42 U.S.C. §2000e, et seq. (“Title VII”). In the course of its 

investigation, the EEOC issued a subpoena seeking necessary information and documents. 

Respondent has failed to provide all requested information and documents, and that failure has 

delayed and hampered the investigation of the charge. The EEOC therefore applies to this Court 

to issue an Order to Show Cause why the subpoena should not be enforced. 

I.  FACTUAL BACKGROUND 

 On June 22, 2016, the EEOC received documentation constituting a minimally sufficient 
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Charge of Discrimination (Charge No. 531-2016-01678) from Frey. See Declaration of EEOC 

Baltimore Field Office Director Rosemarie Rhodes (hereinafter “Rhodes Decl.”) attached hereto 

as Attachment A, at ¶ 6. On August 25, 2016, the EEOC issued to Respondent a Notice of 

Charge of Discrimination indicating that a perfected charge would be forwarded in the future. Id. 

at ¶ 7, Exhibit 1.1 On October 7, 2016, the EEOC received Frey’s perfected charge against 

Respondent alleging that her supervisor, Robert Pellicot, sexually harassed her by, inter alia, 

touching her chest and leg, staring at her breasts, commenting on her sex life, and showing her 

sexually explicit pictures. Frey further alleged that Pellicot, Ian Calvert, and Stephanie Lear (two 

of her co-workers) subjected her to a hostile work environment by, among other things, joking 

about her and other co-workers’ sex lives and making sexually graphic statements. Frey was 

ultimately forced to resign due to the hostile work environment created by Respondent. Id. at ¶ 8, 

Ex. 2. In her communications with the Commission, Frey provided details concerning other 

women who had been subjected to sexual harassment, hostile work environment, and/or sex-

based discrimination. Id.  

On November 30, 2016, the EEOC issued to Respondent a Notice of Charge of 

Discrimination and requested that it submit a position statement addressing the issues raised in 

the charge. Id. at ¶ 9, Ex. 3. On April 7, 2017, Respondent submitted its position statement. Id. at 

¶ 10, Ex. 4. Attached to its position statement, Wells Fargo submitted a Formal Warning, which 

had been issued to Pellicot after Frey complained to Human Resources. Id. at ¶ 11, Ex. 5. The 

Formal Warning stated, inter alia, “it was reported that you stare at female team members’ 

chests. It was also reported that you have been talked to about that before.” Id. It also stated 

                     
1  Unless otherwise noted, all Exhibits are attached to the Rhodes Decl. 
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“these incidents2 were corroborated by several team members.”  

Given this documentary evidence indicating Respondent’s awareness of Pellicot’s 

actions, as well as the fact that “several team members” observed and were subjected to 

Pellicot’s sexually harassing behavior, combined with Frey’s details that other women had been 

subjected to sexual harassment, hostile work environment, and/or sex-based discrimination, the 

EEOC Investigator sought to look beyond the individual allegations of the charge in order to 

ascertain if other female employees were similarly subjected to harassment and discrimination by 

Respondent. See Declaration of EEOC Investigator Phillip Hoefs (hereinafter “Hoefs Decl.”) 

attached hereto as Attachment B, at ¶ 4. Shortly thereafter, on April 19, 2017, the EEOC served 

on Respondent a detailed Request for Information seeking, inter alia, all complaints of 

harassment and/or sexual harassment against Pellicot, the identity of other individuals who were 

supervised by Pellicot and/or worked with Frey, and the contact information for all such 

individuals. Rhodes Decl. at ¶ 12, Ex. 6. The EEOC further sought information such as Pellicot’s 

personnel file, Frey’s personnel file, the identity of individuals who were employed at the same 

location as Frey, policies, and communications. Id. Respondent’s deadline to respond to the 

Request for Information was May 10, 2017. On May 10, 2017, Respondent contacted the EEOC 

Investigator via email to inform him that Frey had retained counsel and that Respondent and 

Frey were close to reaching a settlement agreement. Hoefs Decl. at ¶ 5, Ex.’s 1-2. One week 

later, on May 17, 2017, Frey’s alleged counsel3 contacted the EEOC Investigator via email 

stating “This matter has been settled.” Id. at ¶ 6, Ex. 3. On May 25, 2017, the EEOC Investigator 

                     
2  The incidents included Pellicot holding up a caulking gun at an offsite event, pressing the 
trigger and saying “What does this remind you of?;” Pellicot, in a managers’ meeting, showing a 
picture of a sweater with a hole cut out to reveal a woman’s naked breast; and Pellicot staring at 
female employees’ breasts. 
3  Frey’s alleged counsel never entered an appearance in this matter. 
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contacted Respondent to request production of the settlement agreement and remind Respondent 

that it was obligated to respond to the EEOC’s Request for Information. Id. at ¶ 7. On June 13, 

2017, the Commission re-issued its Request for Information, adding a request that Respondent 

submit the settlement agreement reached with Frey. Rhodes Decl. at ¶ 13, Ex. 7. On June 19, 

2017, Respondent sent a letter to the Commission stating that Frey and Respondent had settled 

the matter. Id. at ¶ 14, Ex. 8. Nonetheless, given the potential class of females who may have 

been subjected to sexual harassment, the EEOC Investigator continued the investigation. On or 

around July 11, 2017, the EEOC Investigator spoke to a witness who confirmed that Pellicot had 

sexually harassed Frey and that women generally felt uncomfortable around Pellicot because he 

would look at their chests when speaking to them. Hoefs Decl. at ¶ 9. To date, Respondent has 

refused to produce the settlement agreement and refused to answer the Requests for Information, 

and Frey’s alleged counsel has never entered an appearance, never responded to any additional 

contact attempts by the EEOC Investigator, and never withdrawn Frey’s charge. See Rhodes 

Decl. at ¶ 15, 19; Hoefs Decl. at ¶ 8. The investigation remains open. 

Based on the totality of the evidence gathered by the EEOC Investigator, combined with 

the lack of response from Wells Fargo, the EEOC issued to Respondent, on July 19, 2017, 

pursuant to its authority under 29 U.S.C. § 161 (incorporated in Section 710 of Title VII, 42 

U.S.C. § 2000e-9), Subpoena number BA-2017-195, which was duly served on Respondent, 

requesting that Respondent produce the following:  

1. Provide a copy of the Charging Party’s personnel file. 
2. Provide a copy of Robert Pellicot’s personnel file. 
3. State whether Robert Pellicot remains employed by your organization.  If not, state: 

a. Date of separation; 
b. Reason for separation; 
c. Name(s) and title(s) of decision makers, if applicable. 

4. Provide a copy of any and all policies that relate to employee discipline for 
harassment, sexual harassment, and inappropriate workplace conduct. 
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5. Provide a copy of any and all policies that relate to inappropriate workplace conduct. 
6. Provide a copy of any and all documents and/or communications, including email, 

referring or relating to any and all investigations, if any, done in response to any 
complaints by the Charging Party during her employment with your organization. 

7. Provide any and all documents related to any complaints of harassment, sexual 
harassment, or inappropriate conduct against Robert Pellicot during his employment 
with your organization. 

8. For all employees under the supervision of Robert Pellicot from January 1, 2012 to 
the present, provide, in an Excel spreadsheet: 

a. Name; 
b. Sex; 
c. Date of birth; 
d. Social Security number; 
e. Date of hire; 
f. Date of separation, if applicable; 
g. Reason for separation, if applicable; 
h. Dates under the supervision of Robert Pellicot; 
i. Title(s) while under the supervision of Robert Pellicot; 
j. State whether they are a supervisory or management employee; and 
k. Last known contact information, to include: 

i. Home address; 
ii. Home phone number; 

iii. Cell phone number; and 
iv. Email address. 

9. Provide any and all documents related to any complaints of harassment, sexual 
harassment, or inappropriate conduct against Ian Calvert during his employment with 
your organization. 

10. Provide any and all documents related to any complaints of harassment, sexual 
harassment, or inappropriate conduct against Stephanie Lear during her employment 
with your organization. 

11. For all employees (to include supervisory, non-supervisory, full-time, part-time, 
temporary, and unpaid) at the Charging Party’s location between January 1, 2012 and 
June 1, 2016, provide, in an Excel spreadsheet: 

a. Name; 
b. Sex; 
c. Date of birth; 
d. Social Security number; 
e. Date of hire; 
f. Date of separation, if applicable; 
g. Reason for separation, if applicable; 
h. Dates at the Charging Party’s location; 
i. Title(s); 
j. Name(s) and title(s) of supervisor(s); 
k. State whether a supervisory or management employee; and 
l. Last known contact information, to include: 

i. Home address; 
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ii. Home phone number; 
iii. Cell phone number; and 
iv. Email address. 

12. Provide a copy of all communications, including email, regarding, referencing, 
referring to, and/or concerning Charging Party, including but not limited to 
communications concerning your organization’s decision to terminate her 
employment. 

13. Provide a copy of all communications, including email, regarding, referencing, 
referring to, and/or concerning Robert Pellicot, including but not limited to 
communications concerning your organization’s decision to terminate her [sic] 
employment. 

14. Provide a copy of any and all settlement agreements between your organization and 
the Charging Party concerning the allegations in the above referenced EEOC charge. 

 
Rhodes Decl. at ¶ 16, Ex.’s 9-10. On July 26, 2017, in an effort to encourage a full and complete 

response to the Subpoena, the EEOC mailed a letter to Respondent referring back to its original 

Request for Information, dated April 19, 2017, and reminding Respondent that the Commission’s 

investigation encompasses the possible sexual harassment of other female employees. Id. at ¶ 17, 

Ex. 11.  

On August 9, 2017, Wells Fargo provided the EEOC with a partial and incomplete 

response. Id. at 18, Ex. 12. Respondent’s production was incomplete because it did not fully 

respond to Subpoena Request Nos. 2, 6, 7, 8, 9, 10, 11, 12, 13, and 14. Id. at 19. For example, 

Respondent appears to have provided only portions of Robert Pellicot’s personnel file – there are 

no documents whatsoever pertaining to his termination, which seems odd at best. Moreover, 

Respondent refused to respond whatsoever to Request Nos. 6, 8, and 11-13, generally objecting 

that the requests were overbroad, unduly burdensome, and irrelevant, and erroneously stating 

that Frey had withdrawn her Charge. As for Request Nos. 7, and 9-10, Respondent provided 

partial information, ignoring the temporal scope stated in the Subpoena and only providing 

answers for a significantly shorter time period, which has greatly hampered the Commission’s 

investigative efforts. As for Request No. 14, Respondent has refused to produce the settlement 
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agreement between Respondent and Frey, stating it is “beyond the scope of discovery and is 

protected from disclosure by the terms of the agreement between the parties.” At no time did 

Respondent submit to the EEOC a Petition to Revoke or Modify the subpoena. Id. at ¶ 20. 

Subpoena enforcement is therefore appropriate. 

II.   ARGUMENT 

A. Respondent Waived All Objections to Enforcement of the Subpoena 
 

Pursuant to 29 U.S.C. §161 and 29 C.F.R. §1601.16(b)(1), a recipient of an EEOC 

subpoena who does not intend to comply with it must petition the EEOC to revoke or modify the 

subpoena within five days of service or it will have waived its objections to the subpoena. Courts 

have consistently held that when an employer fails to petition to revoke or modify the subpoena 

within five days, its objections are waived for failure to exhaust administrative remedies. See, 

EEOC v. Aerotek, Inc., 498 Fed.App’x. 645, 647-48 (7th Cir. 2013) (unpublished decision) 

(Respondent waived its right to challenge the enforcement of an EEOC subpoena by submitting 

an untimely petition to revoke or modify); EEOC v. Sunoco, 2009 WL 197555, at *5 (E.D. Pa. 

Jan. 26, 2009); EEOC v. Lutheran Soc. Servs., 186 F.3d 959, 964 (D.C. Cir. 1999) (stating 

“section 1601.16(b)(1)’s mandatory language creates a strong presumption that issues [which] 

parties fail to present to the agency will not be heard in court” and finding that objections other 

than for constitutional or privilege grounds are waived for failure to utilize the administrative 

appeal procedure); EEOC v. County of Hennepin, 623 F. Supp. 29, 31-32 (D. Minn. 1985) (“A 

party’s failure to attempt this administrative appeal procedure prevents the party from 

challenging the subpoena, except on constitutional grounds.”). 

Importantly, the EEOC Compliance Manual states:  

Time for Filing – The subpoenaed person must deliver or mail the petition to the 
EEOC office where the issuing official is located within 5 days (excluding 
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Saturdays, Sundays, and federal legal holidays) after the date of service of the 
subpoena, i.e., the date of actual service in person by an EEOC employee or the 
delivery date shown on the return receipt for service by certified mail. The 
regulation does not provide for extension of the 5 day filing limit and issuing 
officials may not waive it. 

 
EEOC Compliance Manual §24.12(a)(1) (May 1992) (emphasis added). 

In its August 9, 2017 subpoena response, Wells Fargo attempted to “stay” the 5-day rule 

through a one-sided, unilateral email to the EEOC Baltimore Field Office Director. See Rhodes 

Decl. at ¶ 18, Ex.’s 12-13. Not only was Respondent’s email highly improper in that it attempts 

to form an “agreement” by assigning meaning to a non-response (“Absent hearing from you to 

the contrary, I will assume the deadline . . . is stayed”), but it is also not possible for the Director 

to waive the 5-day filing limit. See EEOC Compliance Manual §24.12(a)(1) (May 1992). 

Because there is no agreement between Wells Fargo and the Commission staying the deadline 

for Respondent to file a Petition to Revoke and/or Modify the Subpoena, Respondent has waived 

any right to do so. 

Consequently, all of its objections to enforcement of the subpoena – other than 

constitutional or privilege objections – have been waived. Because Respondent does not, and 

cannot, raise any constitutional or privilege objections to a subpoena, the EEOC subpoena must 

be enforced. 

B. Respondent Has No Valid Defense for Refusing to Comply with the Subpoena  
 
EEOC subpoena enforcement proceedings are summary in nature and involve only 

limited judicial review. See EEOC v. Shell Oil Co., 466 U.S. 54, 69 (1984) (“[I]t is critical that 

the Commission’s ability to investigate charges of discrimination not be impaired”); EEOC v. 

Randstad, 685 F.3d 433, 442 (4th Cir. 2012) (“A district court’s role in enforcing an 

administrative subpoena is sharply limited”); EEOC v. Lockheed Martin Corp., 116 F.3d 110, 
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113 (4th Cir. 1997); EEOC v. United Air Lines, Inc., 287 F.3d 643, 649 (7th Cir. 2002); EEOC v. 

Karuk Tribe Hous. Auth., 260 F.3d 1071, 1076 (9th Cir. 2001).  

To successfully petition a court to enforce an administrative subpoena, the Commission 

need only show (1) the subpoena is within the agency’s authority; (2) the demand is not too 

indefinite; and (3) the information sought is relevant to the investigation. See Shell Oil Co., 466 

U.S. 54, 72 n.26 (1984); Randstad, 685 F.3d at 442; Karuk Tribe, 260 F.3d at 1076; Lockheed 

Martin, 116 F.3d at 113; United Air Lines, 287 F.3d at 649. Once this showing has been made, a 

court will enforce the subpoena unless the Respondent can prove that the subpoena is unduly 

burdensome. Randstad, 685 F.3d at 442; EEOC v. Am. & Efird Mills, Inc., 964 F.2d 300, 303 

(4th Cir. 1992); EEOC v. Md. Cup Corp., 785 F.2d 471, 475-76 (4th Cir. 1986); EEOC v. 

Quad/Graphics, Inc., 63 F.3d 642, 645 (7th Cir. 1995).  

1. The Subpoena is Valid and Within the Agency’s Authority 
   

Congress has authorized, and indeed mandated, that the EEOC investigate charges of 

discrimination alleging that Title VII has been violated. 42 U.S.C. § 2000e-5(b). Congress has 

conferred on the Commission broad powers of access to records of those entities against which 

charges have been filed, including the authority to subpoena evidence in an investigation. 42 

U.S.C. § 2000e-8(a); 29 U.S.C. § 161. The EEOC is investigating a charge alleging that 

Respondent subjected Frey to sexual harassment, hostile work environment, and/or sex-based 

discrimination, and growing out of that charge it is investigating whether other female employees 

were also subjected to sexual harassment, hostile work environment, and/or sex-based 

discrimination. Such an investigation is within the agency’s statutory authority. 

Wells Fargo, through its actions, implies that the Commission’s investigation is no longer 

within the agency’s authority and may not continue because Wells Fargo has reached a private 
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settlement with Frey. This is wrong. “[N]othing in Title VII supports a ruling that the EEOC’s 

authority is then limited by the actions of the charging individual.” EEOC v. Union Pacific R.R. 

Co., No. 15-3452, 2017 WL 3483345, at *5 (7th Cir. Aug. 15, 2017). “The issuance of a right-to-

sue letter does not strip the EEOC of authority to continue to process the charge, including 

independent investigation of allegations of discrimination on a company-wide basis.” Id. at *3 

(citing EEOC v. Federal Express Corp., 558 F.3d 842 (9th Cir. 2009)). Likewise, “the entry of 

judgment in the charging individual’s civil action has no more bearing on the EEOC’s authority 

to continue its investigation than does its issuance of a right-to-sue letter to that individual.” Id. 

at *6. Similarly, a charging individual’s agreement to arbitrate does not bar the EEOC from 

continuing an investigation. Id. at *5 (citing EEOC v. Waffle House, Inc., 534 U.S. 279, 291 

(2002) (“The statute clearly makes the EEOC the master of its case and confers on the agency 

the authority to evaluate the strength of the public interest at stake.”). “EEOC is not precluded 

from seeking classwide and equitable relief in court on behalf of an employee who signed an 

arbitration agreement.” EEOC v. Waffle House, Inc., 534 U.S. 279, 297–98 (2002) (citing Gilmer 

v. Interstate/Johnson Lane Corp., 500 U.S. 20, 32 (1991)).  

Even if Frey had withdrawn her charge, which she has not, the EEOC is still entitled to 

continue its investigation. “[T]he withdrawing of a charge of discrimination by an employee does 

not strip the EEOC of its authority to pursue its investigation.” Union Pacific R.R. Co., 2017 WL 

3483345, at *5 (citing EEOC v. Watkins Motor Lines, Inc., 553 F.3d 593 (7th Cir. 2009)). “All 

Shell Oil requires is a valid charge. Once one has been filed, the EEOC rather than the employee 

determines how the investigation proceeds.” Id. at *5 (quoting Watkins Motor, 553 F.3d at 596).  

In short, if the charge meets the requirements of 42 U.S.C. § 2000e-5(b), and the EEOC 

has not resolved or dismissed the charge, the language of Title VII grants the EEOC control over 
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its own investigation and enforcement efforts. Union Pacific R.R. Co., 2017 WL 3483345, at *6. 

Any ruling to the contrary “would give unhealthy leverage to an individual litigant and an undue 

incentive to employers to purchase a stipulated dismissal with prejudice in order to prevent the 

EEOC from pursuing a larger public interest.” Id. Purchasing a dismissal is precisely what Wells 

Fargo attempted to do here to try to stymie the Commission’s investigation into the larger issue 

of classwide sexual harassment, hostile work environment, and/or sex-based discrimination. 

Wells Fargo should not be permitted to thwart the EEOC’s investigation into this larger issue 

simply because it has reached a private settlement with Frey. 

2. The Commission has Fulfilled All Procedural Requirements and the Demand is Not 
Too Indefinite 

 
The charge being investigated is valid and the subpoena contains all the information 

required by the EEOC’s regulations. See 29 C.F.R. §1601.12 (addressing requirement of a charge 

of discrimination); Shell Oil Co., 466 U.S. at 67-74 (same); see also 29 U.S.C. § 161.16(a) 

(elements of subpoena). The procedure leading up to an EEOC enforcement procedure is 

minimal. A court will have jurisdiction over an enforcement action when the Commission, 

before serving the subpoena, issued a charge to the employer and the employer had notice of the 

charge. See EEOC v. Shell Oil Co., 466 U.S. 54, 65-67 (1984). The subpoena complies with 

these procedural requirements. See Rhodes Decl. at ¶ 16, Ex.’s 9-10. Additionally, Wells Fargo 

has responded to the charge and thus by its own conduct, it has demonstrated that all procedural 

requirements have been fulfilled. 

3.  The Information Sought in the Subpoena is Relevant 

The documents and information sought by the EEOC’s subpoena are relevant to the 

EEOC’s investigation of sexual harassment, hostile work environment, and/or sex-based 

discrimination. See Rhodes Decl. at ¶ 16, Ex.’s 9-10; Hoefs Decl. at ¶¶ 4, 9. The relationship 
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between the subpoenaed information and the Commission’s investigation is transparent and the 

Commission’s burden in demonstrating relevance is light.  

The concept of relevancy during an EEOC investigation is broader than in litigation. The 

Supreme Court has characterized the relevancy requirement as “not especially constraining.” 

EEOC v. Shell Oil Co., 466 U.S. 54, 68 (1983). “Since the enactment of Title VII, courts have 

generously construed the term ‘relevant’ and have afforded the Commission access to virtually 

any material that might cast light on the allegations against the employer.” Id. at 68-69; EEOC v. 

Lockheed Martin Corp., 116 F.3d 110, 113 (4th Cir. 1997); EEOC v. United Air Lines, Inc., 287 

F.3d 643, 652 (7th Cir. 2002). Courts determine relevancy “in terms of the investigation” rather 

than “in terms of evidentiary relevance.” Lockheed Martin Corp., 116 F.3d at 110, 113. The 

Commission does not need to present a “specific reason for disclosure” of the requested 

information. Univ. of Pa. v. EEOC, 493 U.S. 182, 194 (1990). Further, courts generally defer to 

the agency’s appraisal of what is relevant “so long as it is not obviously wrong.” FTC v. 

Invention Submission Corp., 965 F.2d 1086, 1089 (D.C.Cir.1992). “The EEOC need not 

demonstrate probable cause before it is entitled to information.” EEOC v. A.E. Staley Mfg. Co. 

711 F.2d 780, 783-84 (quoting EEOC v. Bay Shipbuilding Corp., 668 F.2d 304, 312-13 (7th 

Cir.1981)). In many instances, the purpose of the EEOC investigation is to determine whether 

probable cause does in fact exist. Id. 

Relevant evidence includes evidence regarding other employees who have been subjected 

to sexual harassment, hostile work environment, and/or sex-based discrimination. The Fourth 

Circuit has held that a charge of discrimination “is not to be treated as a common-law pleading 

that strictly cabins the investigation that results therefrom.” EEOC v. General Electric Co., 532 

F.2d 359, 364 (4th Cir. 1976). Rather, a charge is “a starting point for a Commission 
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investigation.” Id. at 365. If the EEOC uncovers facts supporting a charge of another 

discrimination, it is neither obliged to cast a blind eye over such discrimination nor to sever those 

facts and the discrimination so shown from the investigation. Id. at 365-6. The Commission may 

investigate “any discrimination stated in the charge itself or developed during the course of a 

reasonable investigation of that charge.” Id.; see also EEOC v. Chesapeake & Ohio Railway Co., 

577 F.2d 229, 231-32 (4th Cir. 1978); EEOC v. Hearst Corp., 553 F.2d 579, 580-81 (9th Cir. 

1977). 

The requested information does far more than “cast light on” the allegations that 

Respondent engaged in sex-based harassment in violation of Title VII.4  The Commission seeks 

documents and information such as Frey’s harasser’s (Robert Pellicot’s) personnel file, 

complaints of harassment against Pellicot, as well as the two other individuals named in Frey’s 

charge (Calvert and Lear), contact information for employees at Frey’s branch and/or who were 

supervised by Pellicot, communications between Respondent and Frey and Respondent and 

Pellicot, and the settlement agreement allegedly reached between Respondent and Frey. Thus, 

the information sought in the subpoena is relevant to the investigation and the subpoena should 

be enforced. 

Specifically, Request No. 2 seeks Pellicot’s personnel file. Although Respondent 

provided the EEOC with a file containing Pellicot’s performance reviews dating back to the 

1990’s, it failed to provide a single document relating to his termination on February 2, 2017, 

any investigations of any complaints, including by Frey, of  sexual harassment or other 

inappropriate workplace conduct (other than one warning given to Pellicot on July 21, 2016 and 

                     
4  Although Respondent has waived any relevancy objections because it never petitioned 
the EEOC to revoke or modify the subpoena, EEOC nonetheless addresses this issue for the 
Court. 

Case 1:17-cv-02583-GLR   Document 1-1   Filed 09/06/17   Page 13 of 17



14 
 

relating to Frey’s complaint). Such information is directly relevant to the issue of whether 

Pellicot had sexually harassed other female employees. This information is also directly relevant 

to whether Respondent was aware of or disciplined Pellicot for subjecting female employees to 

sexual harassment, hostile work environment, and/or sex-based discrimination. 

Request Nos. 6-7, 9-10 seek information concerning complaints against Pellicot, Calvert, 

and Lear, and any investigations done in response to Frey’s complaint of sexual harassment.5 

These documents are directly relevant to the sexual harassment, hostile work environment, 

and/or sex-based discrimination claims currently under investigation. This information will 

enable the EEOC to determine Respondent’s actual or constructive knowledge of Frey’s 

complaints, the prevalence, frequency, and scope of sex-based complaints by Respondent’s other 

employees, and will provide the necessary context to investigate the sex-based hostile work 

environment to which Frey was allegedly subjected. 

Request Nos. 8, 11 seek contact information for employees at Frey’s branch and/or who 

were supervised by Pellicot during the relevant time period. Information regarding Respondent’s 

employees is relevant to the EEOC’s collection of background information, context, 

corroborative data about the allegations, and the identification of potential witnesses. This 

information may uncover the existence of other individuals who have been subjected to sexual 

harassment, hostile work environment, and/or sex-based discrimination. Seeking such 

information is appropriate because the Commission is a governmental agency that seeks to 

“vindicate the public interest, which is broader than the interest of the charging parties.” EEOC 

v. Kimberly-Clark Corp., 511 F.2d 1352, 1361 (6th Cir.1975), cert. denied, 423 U.S. 994 (1975).   

                     
5  The Commission reserves the right to subpoena additional documents and information 
concerning investigations into any other complaints that may be uncovered during the 
investigation. 
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Request Nos. 12-13 seek Respondent’s communications concerning Frey and/or Pellicot. 

These communications will allow the EEOC to understand Respondent’s awareness of Pellicot’s 

alleged sexual harassment against Frey and potentially other female employees, and whether 

and/or when it may have taken any action. It will also allow the Commission to determine 

Respondent’s actual or constructive knowledge of Frey’s complaints, the prevalence, frequency, 

and scope of sex-based complaints by Respondent’s other employees, and will provide the 

necessary context to investigate the sex-based hostile work environment to which Frey was 

allegedly subjected. 

Finally, Request No. 14 seeks the settlement agreement allegedly reached between Frey 

and Respondent. The EEOC is entitled to such information to ensure that it complies with the 

law. An agreement must not bar an employee from filing a charge of discrimination with the 

EEOC or from participating in the EEOC’s investigation. See e.g. EEOC v. SunDance Rehab. 

Corp., 466 F.3d 490, 501 (6th Cir. 2006) (separation agreements that banned “participation in 

EEOC proceedings” would be unenforceable); EEOC v. Astra U.S.A., Inc., 94 F.3d 738 (1st Cir. 

1996) (“non-assistance covenants which prohibit communication with the EEOC are void as 

against public policy” even in the absence of subpoenas compelling that assistance); EEOC v. 

Lockheed Martin, 444 F.Supp.2d 414 (D. Md. 2006) (release barring EEOC charges was 

retaliatory); EEOC v. Morgan Stanley & Co., No. 01-cv-8421, 2002 WL 31108179, at *2 

(S.D.N.Y. Sept. 20, 2002) (“a non-assistance clause directed at the EEOC violates public 

policy”). The EEOC is statutorily mandated to enforce Title VII, among other statutes, and as a 

matter of public policy, private parties cannot agree between themselves to prevent the EEOC 

from pursuing its investigation. See Enforcement Guidance on Non-Waivable Employee Rights 

under Equal Employment Opportunity Commission Enforced Statutes.  

Case 1:17-cv-02583-GLR   Document 1-1   Filed 09/06/17   Page 15 of 17



16 
 

Accordingly, the subpoena should be enforced because the information sought by the 

EEOC is relevant to the alleged violations of Title VII. 

C. The Subpoena is Not Overbroad or Unduly Burdensome 
 

Finally, compliance with the EEOC’s subpoena does not impose an undue burden on 

Respondent. A court will not excuse compliance with a subpoena on the grounds of undue 

burden unless the Respondent establishes that compliance seriously threatens to disrupt or hinder 

the normal operations of its business. See Randstad, 685 F3d at 451 (holding that declaration 

attesting that cost of subpoena compliance would be $14,000 to $19,000 was insufficient to 

demonstrate undue burden); EEOC v. Quad/Graphics, Inc., 63 F.3d 642, 648 (7th Cir. 1995); 

accord EEOC v. Citicorp Diners Club, Inc., 985 F.2d 1036, 1040 (l0th Cir. 1993); EEOC v. Md. 

Cup Corp., 785 F.2d 471, 476-79 (4th Cir. 1986). As discussed above, Respondent did not 

petition the EEOC to revoke or modify the subpoena. Therefore, it has waived any defense of 

undue burden. Moreover, other than making a boilerplate objection, Respondent has not argued 

that producing the information sought in the subpoena would actually be unduly burdensome, 

nor could it meet the considerably high standard required to successfully assert this defense. 

IV. CONCLUSION 

For the foregoing reasons, the Court should enforce the EEOC’s Title VII subpoena. The 

subpoena seeks information relevant to a valid charge of discrimination that is within the 

EEOC’s enforcement authority. Further, Respondent cannot establish that complying with the 

subpoena would be unduly burdensome. The Commission therefore respectfully urges this Court 

to issue the accompanying proposed Order to Show Cause, and, after giving Respondent an 

opportunity to be heard, enforce the subpoena.  
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