
SUB-MINIMUM WAGE IN CORPORATE 
SUPPLY CHAINS

I. Overview section 14(c) and subminimum wage
Since 1938, Section 14(c) of the Fair Labor Standards Act (“FLSA”) has permitted 
the U.S. Department of Labor to issue certificates that allow employers to pay a sub-
minimum wage to a person with a disability “whose earning or productive capacity is 
impaired by a physical or mental disability” that impacts the work that they perform. The 
14(c) program is premised on the antiquated notion that wages should be downwardly 
adjusted for employees whose disabilities make them not as productive as their non-
disabled peers. 

Historically, 14(c) workers have worked in sub-minimum wage settings (often referred 
to as “sheltered workshops”), typically with only other people with disabilities except 
for paid supervising staff, where there are few, if any, accommodations, often outdated 
equipment, and from which less than 5% of workers ever transition into the mainstream 
job market. 

The idea that wages should be reduced on account of disability is vastly different from, 
and almost in direct contradiction to the Americans with Disabilities Act—and modern 
disability recruitment, hiring, and onboarding practices. The past 30 years (since 
the ADA was enacted) have demonstrated that accommodations remove barriers 
that may otherwise keep qualified workers with disabilities out of the job market and 
from contributing as employees to a business’ bottom line and a company’s overall 
efficiencies, diversity, and strength. 

Despite the exponential changes to our society brought about by the ADA, Section 
14(c) has remained in place for decades without revision and there are still in excess of 
approximately 320,000 people with disabilities who work in exchange for sub-minimum 
wages across the country. 



Under Section 14(c), workers are paid based on their “productivity” as compared to 
an experienced non-disabled worker performing the same or similar work. Thus, for 
a job that is compensated at $8.00 per hour, a worker with a disability who has been 
determined to be half as “productive” as a non-disabled worker would earn $4.00 per 
hour. However, determinations of productivity are based upon time studies that time 
how many products an individual can produce per minute, or what services can be 
performed within a given period of time, as compared to a non-disabled worker. These 
tests are inherently problematic because they test a worker with a disability for only 
a short time, not over the course of a day, week, or month, as non-disabled workers 
are evaluated. In addition, tests of the workers with disabilities are often done in a 
group of workers with disabilities – where another (untested) worker’s lag in doing 
his or her part of the task may hurt the tested worker’s ability to demonstrate his or 
her actual capability, while a non-disabled comparator is tested individually without 
the impact of other workers. More problematically, these tests are often conducted 
without accommodations and are principally based on a person’s speed in performing 
manual tasks without considering the quality of work or other contributions by the 
employee. These tests fail to account for an employee with a disability’s ability to work 
consistently for longer than other employees, take fewer breaks over a day, take fewer 
days off, produce consistently high-quality products, contribute to their colleagues’ 
productivity, or even to increase their speed after they have initially learned the task.  
As a result of these flawed time studies, most 14(c) employees earn sub-prevailing 
wages, many earn sub-minimum wages, and some earn just pennies per hour. 

II. AbilityOne 
Also, in 1938, the Wagner-O’Day Act was passed to provide employment opportunities 
for people who are blind to provide products and services to the federal government, 
and in 1971, Congress amended the Act to include people with severe disabilities. 
The revised statute, known as the Javits Wagner O’Day Act (JWOD), governs the 
U.S. AbilityOne program. Today the AbilityOne program conducts approximately $3 
billion dollars worth of non-competitive federal set-aside contracts with the federal 
government. Many JWOD providers actively participate as sheltered workshops in the 
14(c) program. Under JWOD/AbilityOne, at least 75% of the direct labor hours worked 
to fulfill an AbilityOne contract must be performed by individuals who have a significant 
disability or who are blind. Like Section 14(c), the 75% direct labor ratio requirement 
is out of step with modern understandings of disability inclusion, as the direct labor 
ratio incentivizes the continuation of work settings where the majority of workers are 
people with disabilities, except paid staff, and where workers earn sub-minimum and 
subprevailing wages, rarely advance within the organization, and often lack access to 
necessary accommodations.  



III. Inconsistency with modern disability law and policy 

ADA
The Americans with Disabilities Act has prohibited employers from discriminating 
against qualified individuals with disabilities for nearly 30 years. It also requires 
employers to provide reasonable accommodations that will allow employees with 
disabilities to perform the essential functions of their jobs. Section 14(c), by contrast, 
assumes that people with disabilities will not be accommodated – and many who work 
in sheltered workshops are not accommodated – and, therefore, will not be qualified 
or productive on the job.  This assumption is no longer true, but remains at the core of 
Section 14(c) employers’ business model.

VOCATIONAL REHABILITATION
Since 1973, the federal government has funded state vocational rehabilitation agencies 
to support individuals with the most significant disabilities— including those who need 
more supports than provided by employer-provided reasonable accommodations, 
such as job coaches. Those supports are provided to employers at no cost, but many 
mainstream businesses are unaware of their availability or are wary of engaging with 
government-funded service providers.

SECTION 503
Section 503 of the Rehabilitation Act prohibits federal contractors from discriminating 
in employment against people with disabilities, and requires them to take affirmative 
action to recruit, hire, promote, and retain these individuals. The regulations establish 
a 7% utilization goal for qualified people with disabilities for all of a contractor’s job 
groups. On-boarding workers with disabilities from 14(c) work settings into competitive 
integrated employment has the added advantage to federal contractors of assisting 
them to meet Section 503’s utilization goal. Moreover, the EEOC has expressly stated 
that such affirmative action recruiting efforts are permissible and encouraged. 

IV. Impact of sub-minimum wage program on business 
Businesses that are recognized to be at the forefront of disability recruitment, hiring, 
and on-boarding practices may be contributing unwittingly to sub-minimum wage and 
subprevailing wage labor. Section 14(c) entities supply businesses across the United 
States, and the world, with goods and services. Contract customers of Section 14(c) 
certificate entities benefit from reduced labor costs within their supply chains as a result, 
but they may not be aware of the payment of sub-minimum or subprevailing wages 
or the fact that workers within their supply chains are producing goods or performing 
services in segregated settings, without necessary accommodations and with outdated 
equipment and machinery. 



A wide variety of companies maintain supplier contracts with 14(c) entities ranging 
from large commercial enterprises with global distribution chains to medium and small 
size businesses that purchase goods and services from 14(c) entities. As suppliers, 
14(c) entities often employ workers to perform manual manufacturing tasks that would 
normally be automated or outsourced overseas, like sorting, sealing, packaging, 
wrapping, or light assembly work. Other companies rely on 14(c) entities to provide 
services like commercial landscaping, grounds maintenance, janitorial, or cafeteria and 
food services.  

V. Recommendations for eliminating sub-minimum wages within 
supply chains 
There are several immediate and concrete steps that companies can take to eliminate 
14(c) labor within the supply chain including through disability inclusion rating or 
indexing methodologies, Supply Chain Codes of Conduct, supply chain audits, changes 
to Master Service Agreements and other procurement contracts. 

Disability Equality Index (“DEI”): The DEI is an annual benchmarking tool for 
assessing companies’ disability inclusion policies and practices. Starting in 2019, the 
tool will measure against companies’ overall score its policies toward 14(c) employment 
within its supply chain. Companies should prioritize the significance of 14(c) to its overall 
standing on disability inclusion.

Supply Chain Codes of Conduct: Most companies’ Supply Chain Codes of Conduct 
(“SCOC”) simply state that the company and its suppliers will pay wages that comply 
with federal, state, and local law. While that may seem sufficient to eliminate the 
payment of sub-minimum wages to most American workers, it is insufficient as applied 
to people with disabilities. Even though it remains in tension with newer laws, 14(c) 
employment is still legal under the antiquated New Deal exemption to the federal labor 
law. Thus, Supply Chain Codes of Conduct should be revised to reflect that a given 
company expressly prohibits the payment of subminimum or subprevailing wages 
under Section 14(c) of the FLSA within the supply chain including through all vendors, 
suppliers, contractors, and agents. Among other things, SCOCs should state clearly 
and unequivocally that “the payment of reduced wages under Section 14(c) of FLSA are 
expressly prohibited.” 

Master Service Agreements and Procurement Contracts: Moreover, companies 
should take steps to revise all Master Service Agreements (“MSAs”) and contracts with 
applicable vendors to ensure that such contracts expressly prohibit labor, at any point 
in the supply chain, provided in exchange for sub-minimum or subprevailing wages. 
MSAs should expressly require that the company SCOC is incorporated into the MSA, 
with contractual penalty for noncompliance, and should expressly incorporate the 



requirements of the ADA, Olmstead v. L.C.1,  into the contract in addition to requirements 
that no materials or services be produced or provided by third-party vendors that pay 
reduced wages pursuant to Section 14(c) of FLSA. 

Supply Chain Audits: In addition, companies should proactively audit their supply 
chains to ensure that the company does not have an existing footprint in sub-minimum 
wage labor, or if it does, to create plans for divesting from such labor, paying prevailing 
wages in the interim, and identifying strategies for onboarding qualified employees 
directly into the business, into mainstream vendors of the business, or to establish 
micro-enterprises and disability-owned businesses for the same workers with disabilities 
to be employed at prevailing wages. 

1In Olmstead v. L.C., 527 U.S. 581, 607 (1999), the United States Supreme Court held that Title II of the ADA prohibits state and local 
governments from the unjustified segregation of people with disabilities into institutional services when community-based services are 
appropriate, if the affected persons do not oppose community-based services, and where they can be reasonably accommodated.  
A subsequent case, Lane v. Kitzhaber/ Brown, 841 F. Supp. 2d 1199, 1205 (D. Or. 2012), established that Olmstead applies to state 
employment service systems that include non-profit sheltered workshops. 


