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Inherent Contempt Procedure Rule 

Amending the Rules of the House of Representatives with respect to the 
enforcement of committee subpoenas to executive branch officials 
Resolved, That Rule XI of the Rules of the House of Representatives is 
amended by adding at the end the following new clause:  
 
Additional Subpoena Enforcement Power 
     7. (a) Whenever any committee or subcommittee makes a written 
request to any department or agency of the Government for the 
attendance of named witnesses and/or the production of such books, 
records, correspondence, memorandum, papers, documents, and 
electronic or digital files, data or information, in any form, including any 
electronic or digital files, data or information in any searchable formats 
in which they are available to or can be produced by the agency,  as the 
committee or subcommittee considers necessary, a senior responsible 
official shall either comply with that request or file written objections 
within the time frame for response  set forth in the request. 
        (b) If the senior responsible official files written objections within 
the timeframe for response, the committee or subcommittee shall seek to 
resolve these objections through negotiation and accommodation. If a 
resolution cannot be reached, staff shall so certify to the chair of the 
committee. 
        (c) If the senior responsible official fails to file objections or make 
available the designated witnesses and/or full production of responsive 
records and information within the timeframe for response, the chair of 
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the committee may issue a subpoena to the senior responsible official for 
any unproduced records or information as to which no objection was 
filed, and to any designated witness to which no objection was filed. 
 (d) With respect to any portion of the written request for  
documents and witnesses to which timely objection was made, a 
subpoena to the senior responsible official and to designated witnesses, 
may be issued, following conclusion of the negotiations referred to in 
paragraph (b), by— 
  (1) the chair, upon 48 hours notice to the ranking member, 
 unless the ranking member objects during that period; or 
  (2) a vote of the committee. 
 (e) If the senior responsible official files written objections to a 
subpoena issued under paragraphs (c) or (d) within the timeframe for 
response, the committee may hold a hearing to consider these objections. 
The senior responsible official shall personally attend this hearing, but 
the committee chair may grant an exception for good cause shown. 
 (f) If the committee overrules some or all of the objections 
asserted, it may issue an order of compliance which states the grounds 
for rejection of the objections, the date for compliance, and an 
advisement of the legal consequences of a failure to comply. The senior 
responsible official shall comply with such order within the timeframe 
for response unless prior to such time, the President, personally, and in 
writing, makes a claim of executive privilege with respect to the records, 
information and witnesses at issue. 
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 (g) On the failure of the senior responsible official to comply with 
the order of compliance the chairman of the committee shall direct a 
request to the Speaker of the House to convene a Select Committee to 
assess whether the noncompliance rises to the level of a breach of the 
constitutional privilege and duty of the institution to be fully informed in 
order to properly perform its legislative responsibilities without undue 
obstruction and thereby warrants condemnation and punishment by 
means of a trial before the bar of the House. The request shall be 
accompanied by a committee report detailing the history and nature of 
the controversy and attempts at accommodation; the legal issues raised; 
the legislative need for the information sought; and the legal and 
practical reasons for the determination that the objections were rejected. 
          (h) On receipt of the chairman’s request and report, the Speaker 
shall appoint a Select Committee composed of five Members, three 
designated by the Speaker and two by the Minority Leader, charged with 
the task of reviewing the substantiality of the committee’s finding of a 
breach of privilege. The Select Committee shall have the power to send 
for persons and papers, and to examine witnesses, and report to the 
Speaker as soon as possible [or by a specific date certain established by 
the Speaker] an assessment of all the facts and circumstances of the 
matter and a recommendation as to whether or not a resolution of 
contempt of Congress should be entertained and a trial at the bar of the 
House be held. If the Select Committee concludes that a contempt of 
Congress proceeding is warranted, its report is to be accompanied by a 
detailed resolution of contempt and a recommendation as to what order 
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and manner of degree of monetary punishment, if any, it is proper for the 
House to invoke for the vindication of its institutional privilege.   
  (i) The Office of the House General Counsel will provide all 
necessary legal assistance in the conduct of the Select Committee’s 
assessment. The testimony of the alleged contemnor and all witnesses 
called by the contemnor and the Select Committee shall be taken in 
camera.  At least three members of the Select Committee must be 
present for the taking of testimony unless the witness waives that 
requirement, in writing, or the Select Committee expressly authorizes it. 
The Select Committee in taking testimony will follow the procedures for 
taking depositions and resolving disputes over objections to questions 
that are prescribed by the House Rules Committee for such testimonial 
proceedings. [see 162 Cong. Rec. H536-37 (daily ed. Jan. 13, 2017)]. 
The proceedings will be transcribed and available to the witnesses. 
Witnesses have the right to be accompanied only by non-government 
private counsel (even if the witness is a government official or 
employee). No one other than the Select Committee members, 
designated Select Committee staff, House General Counsel staff, and the 
witness and his or her counsel are permitted to attend the proceeding.  
   (j) If the Select Committee recommends consideration of a 
resolution of contempt, it shall be reported to the House by the Speaker 
and treated as a Rule IX question of privilege of the House requiring 
precedence over all other questions until resolved and promptly 
scheduled for floor consideration. The House General Counsel shall 
present the case for passage of the resolution. The alleged contemnor 
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shall be present and may be accompanied by counsel, either of whom 
may present a defense to the charge. Time may be allotted for questions 
by members from the floor. At the conclusion of the allotted period for 
presentations, questions and debate, a vote on passage of the resolution 
will be taken. If the vote is for passage, a second vote will be taken on 
the Select Committee’s recommendation for imposition of a monetary 
penalty.  A proffer of an amendment to alter the recommended penalty is 
in order.   
    (k) Rules of Construction. Nothing in this Clause shall be 
interpreted to diminish Congress’s inherent authority or previously 
established methods and practices for enforcing compliance with 
congressional subpoenas, nor shall anything in this Clause be interpreted 
to establish Congress’s acceptance of any privilege or other legal basis 
for noncompliance with a congressional subpoena. More particularly: 
  (1) The acceptance of assertions of the common law attorney-
client privilege is a matter of absolute congressional discretion and rests 
on a committee’s weighing considerations of legislative need, public 
policy, and the statutory duty of congressional committees to engage in 
continuous oversight of the application, administration, and execution of 
laws falling within their jurisdiction, against any possible injury to the 
witness. A committee may consider and evaluate, inter alia: the strength 
of a claimant’s assertion in light of the pertinency of the documents or 
information sought to the subject of the investigation; the practical 
unavailability of the documents or information from any other source; 
the possible unavailability of the privilege to the claimant if it were to be 
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raised in a judicial forum; and the committee’s assessment of the 
cooperation of the witness in the matter. A valid claim of such privilege, 
free of any taint of waiver, exception or other mitigating circumstance, 
would merit substantial weight. Any serious doubt, however, as to the 
validity of the asserted claim would diminish its compelling character.  
  (2) Acceptance of the common law deliberative process 
privilege by executive departments and agencies is subject to the 
absolute discretion of any committee that demonstrates that it has 
jurisdiction and authority over the subject matter at issue and that the 
information sought is necessary for its investigation and is conclusively 
overcome by a plausible showing of fraud, waste, abuse or 
maladministration.  
  (3)  The common law privilege of attorney work product 
immunity is available only if there is an anticipation of possible criminal 
or civil litigation or an administrative proceeding where there are 
discovery rights. Congressional hearings are not judicial or 
administrative proceedings and do not afford witnesses discovery rights. 
  (4) The presidential communications privilege is a qualified 
constitutional privilege that allows the president to preserve the 
confidentiality of information and documents that reflect presidential 
decision-making and deliberations that the president believes should 
remain confidential. However, the communications in question must 
relate to a “quintessential and non-delegable presidential power” that 
requires direct presidential decision-making, such as the power to  
appoint and remove executive officials, the commander-in-chief power, 
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the sole authority to receive ambassadors and other public ministers, and 
the pardon power. The privilege does not cover matters handled within 
the broader executive branch beyond the Executive Office of the 
President. Therefore it does not cover decision-making regarding the 
implementation of laws that delegate policymaking  authority to heads 
of departments or agencies, or which allow presidential delegations of 
authority. The subject communication must be authored and solicited by 
the president or a close White House adviser. The adviser must be in 
operational proximity to the president, thereby limiting coverage of the 
privilege to the administrative boundaries of the Executive Office of the 
President and the White House. The privilege is a qualified one that may 
be overcome by a showing that the information sought likely contains 
important evidence and is unavailable elsewhere to an appropriate 
investigative authority. The president may not prevent such a showing of 
need by granting absolute immunity to witnesses necessary to show that 
important evidence exists.  
  (5) Statutory confidentiality requirements that do not 
expressly prohibit congressional access to the covered information may 
not be utilized to impede jurisdictional committee access. 
 (l) As used in this Clause: 
  (1) The term “senior responsible official” refers to an 
executive branch official with control or custody over the records or 
information or the subordinate officials or employees that are sought and 
who is a civil officer subject to removal from the office under Article II, 
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section 4, of the Constitution, unless no such civil officer has control or 
custody over the records or information sought. 
  (2) The term “objections” shall include an appropriate 
privilege log, which shall describe with particularity the records or 
information withheld and the basis for withholding. The log shall  be in 
such form as instructed by the committee or, in the absence of such 
instruction, shall be in the form that would be required by the rules and 
practice of the United States District for the District of Columbia. 
Failure to file an appropriate and timely privilege log shall be a basis for 
overruling or disregarding any objection.  
 (m) Penalties  
  (1) Upon House passage of the resolution of contempt the 
contemnor shall be assessed by the body the penalty of a monetary fine 
of no less than $25,000 and no more than $250,000. The amount of the 
ultimate penalty will depend on timeliness of the contemnor’s 
compliance in providing information withheld. The initial penalty of 
$25k could be increased by $25k increments after the passage of a set 
number of calendar days until the 250K maximum is reached, perhaps 
no longer than 20 days.  On House passage of the resolution of 
contempt, the House General Counsel is authorized to file an immediate 
suit for a judicial order to freeze the contemnor’s assets. On expiration 
of the 20-day period for compliance, the House General Counsel is 
authorized to file suit for recovery of any accrued penalties.  
  (2) No appropriated funds, funds provided from any accounts 
in the Treasury, funds derived from collection of fees, or other 
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government funds shall be used to pay a monetary penalty imposed by 
the House under this Clause.    
  (3) No person, group, entity, organization, or corporation 
may make payments to, reimburse or offer remuneration of any kind to 
compensate a contemnor for, or assist a contemnor in paying, any 
portion of a monetary penalty imposed by the House of 
Representatives.  Nor shall any person, group, entity, organization, or 
corporation be permitted to pay any monetary penalties directly on 
behalf of a contemnor. The House may regard such actions to 
compensate, reimburse or provide remunerations or payments to a 
contemnor as an obstruction of its investigative and information 
gathering prerogatives and responsibilities and a contempt of the House. 

(4) There could be a point of order to allow a motion to 
reduce the next appropriation for the department or agency involved, to 
wit: 
 Point of Order. 
 (a) In General  
       (1) Reduction of Salary—It shall not be in order in the House  
of Representatives to consider a bill, amendment, or resolution providing 
an appropriation for an agency where the House has found that a senior 
responsible official of that agency has been found guilty of contempt of 
Congress pursuant to the provisions of this Clause unless the 
appropriations for salary and expenses for the head of the relevant 
agency contains a provision reducing the salary of the head by the 
amount equal to the monetary penalty assessed.  If the penalty exceeds 
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the annual salary of the agency head, then the point of order shall 
continue until the remaining amount is subtracted from the salary of the 
agency head. 
  (2) The committee chair may lay a point of order on salary 
against any appropriations measure that would fund one or more of the 
following (a) the position of the senior responsible official; (b) the 
salaries of other officials in the office of the senior responsible official 
or  other offices or divisions within the agency of the senior responsible 
official or other agencies;  (c) the office, section or division of the senior 
responsible official; (d) other offices, sections or divisions of the senior 
responsible official’s agency; and (e) designated offices, sections, or 
divisions of other agencies. 
  (3) Compliance—Paragraphs (1) and (2) shall not apply if the 
agency has complied with the information demands that were the subject 
of the contempt proceeding and the contemnor has paid the assessed 
monetary penalty. 
	


