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ANALYSIS AND RECOMMENDATIONS 

The necessity and importance of Congress’s oversight authority is obvi-
ous. Given the administration’s lack of responsiveness in most regards 
and slow and uneven responsiveness in all regards, the Committee makes 
the recommendations below. 

Restoring the Congressional Contempt Power 

RECOMMENDATIONS 

• House and Senate rules should be amended to provide for mandatory 
reductions in appropriations to the salaries of federal officials held in 
contempt of Congress. 

• The criminal contempt statute should be amended to require the ap-
pointment of a special counsel to handle criminal contempt proceed-
ings upon the certification of a contempt citation against an Execu-
tive Branch official by the House or Senate. 

• Expedited procedures for the civil enforcement of congressional 
subpoenas should be enacted to provide timely judicial resolution of 
disputes.  

ANALYSIS 

As the Chairman noted in the May 8, 2015 Interim Progress Update: 

Compelling compliance with subpoenas requires either the coop-
eration of the Executive Branch—particularly the United States 
Attorney—the very entity from which we seek the information 
and an unlikely ally, or pursuing document production from the 
Executive Branch via civil contempt, a laborious, slow process 
and counterproductive to the goal of an expeditious investiga-
tion.271 

This remark concisely describes the dilemma all congressional commit-
tees face when demanding information from the Executive Branch. This 
state of affairs also results, in part, from Congress’s failure to adapt the 

                                                      
271 Interim Progress Update, supra note 8, at iii. 
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law and its own internal rules to changed circumstances. The recommen-
dations above would restore to Congress an effective and useful ability to 
compel compliance from the Executive Branch. 

Contempt of Congress has long been recognized as a necessary and in-
herent component of the legislative power.272 Without the power to find 
individuals in contempt, Congress would have no means by which to 
command compliance with its subpoenas and punish obstruction.273 For 
much of our history, Congress wielded the power to enforce a finding of 
contempt by imprisoning noncompliant individuals—often referred to as 
the "inherent" contempt power.274 Congress last used this power in 
1935.275 It has been called “unseemly” and few would advocate a return 
to the practice in the current hyper-partisan political environment where 
even the issuing of subpoenas draws howls of protest.276  

Congress first enacted criminal contempt procedures in 1857 as an alter-
native to its inherent power to imprison.277 Under the criminal contempt 
statute, the House or Senate may cite an individual for contempt of Con-
gress and certify the citation to the U.S. Attorney for the District of Co-
lumbia whose “duty” it is to present the contempt citation to a grand ju-
ry.278 Criminal contempt is punishable by a fine of up to $100,000 and up 
to one year in prison.279 

The criminal contempt statute was, in practice, the sole enforcement 
mechanism for Congress after 1935 and was used or threatened with 
some frequency against senior Executive Branch officials beginning in 
1975.280 Invoking the criminal contempt statute generally resulted in full 
or substantial compliance with subpoenas.281 

                                                      
272 E.g., Anderson v. Dunn, 19 U.S. 204, 228-29 (1821) (holding that the House has the 
inherent power to punish a private citizen for contempt). 
273 Id. 
274 See id.  
275 See Jurney v. MacCracken, 294 U.S. 125 (1935). 
276 See Comm. on the Judiciary v. Miers, 558 F. Supp. 2d 53, 78 (D.D.C. 2008). 
277 2 U.S.C. §§ 192, 194. 
278 2 U.S.C. §194. 
279 2 U.S.C. §192, see 18 U.S.C. § 3571 (regarding the maximum fine). 
280 Morton Rosenberg, When Congress Comes Calling: A Primer on the Principles, Prac-
tices, and Pragmatics of Legislative Inquiry, THE CONST. PROJECT 16 (2009), 
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During recent administrations, the threat of criminal contempt has been 
insufficient to compel Executive Branch compliance. A recent opinion 
by the Office of Legal Counsel within the Justice Department likely end-
ed any remaining usefulness the criminal contempt statute had in com-
pelling compliance by Executive Branch officials. In June 2014, the Of-
fice of Legal Counsel advised the U.S. Attorney for D.C. that the U.S. 
Attorney retains prosecutorial discretion not to present a criminal con-
tempt citation to a grand jury despite a statutory “duty” to present.282 In 
other words, U.S. Attorneys must substitute their judgment for the judg-
ment of the House or Senate of the United States.283 While the merits of 
the Office of Legal Counsel opinion are open to debate, as a practical 
political matter it is unlikely future administrations would reverse an 
opinion so obviously favorable to their interests. As a result, an Execu-
tive Branch official appointed by the President has discretion whether to 
hold another Executive Branch official—likely appointed by the same 
President—accountable for failing to comply with a congressional sub-
poena.284 The conflict is obvious and impossible to avoid. Regardless of 
the merits of a U.S. Attorney’s decision not to present a congressional 
contempt citation to a grand jury, the decision will be colored by that 
conflict of interest. 

Because of the deficiencies of the inherent power and criminal enforce-
ment of contempt, Congress has turned to civil enforcement of its sub-
poenas with mixed success. While civil enforcement has led to the testi-
mony of officials285 and the production of a privilege log and substantial 
numbers of previously withheld documents,286 Congress must accept 
very lengthy delays in order to pursue this enforcement option. In its in-
vestigation of ‘Operation Fast and Furious,’ the House Oversight and 
Government Reform Committee Chairman filed a civil action against the 
                                                                                                                       

http://www.constitutionproject.org/wp-
content/uploads/2009/07/WhenCongressComesCalling.pdf 
281 Id. 
282 Letter from Karl R. Thompson, Acting Ass’t Attorney Gen., Office of Legal Counsel, 
Dep’t of Justice, to Ronald C. Machen, Jr., U.S. Attorney for D.C. (June 16, 2014). 
283 See id. 
284 See id. 
285 See Comm. on the Judiciary v. Miers, 558 F. Supp. 2d 53, 108 (D.D.C. 2008) (order-
ing Miers to testify before and produce requested materials to Congress).  
286 See Comm. on Oversight and Gov’t Reform v. Lynch, No. 12-1332 (ABJ), 2016 WL 
225675, at *16 (D.D.C. Jan. 19, 2016) (granting the Comm.’s motion to compel the Jus-
tice Dep’t to produce documents). 
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Justice Department in August 2012 to compel the production of docu-
ments.287 Three and a half years later, in January 2016, a Federal district 
court judge ordered the Justice Department to produce withheld docu-
ments,288 and in April 2016, the Justice Department finally produced the 
documents to Congress.289 An enforcement tool requiring three and a 
half years simply to get a district court order is unacceptable. 

While Congress retains its constitutional authority to hold recalcitrant 
witnesses in contempt of Congress, this authority no longer compels 
prompt, if any, compliance. All three enforcement mechanisms—
inherent powers, criminal charges and civil enforcement—have ques-
tionable usefulness today and are largely dependent upon other branches 
of government agreeing with or pursuing the cause and remedy. The ad-
ministration’s obstruction of congressional oversight is the inevitable and 
predictable result. The three recommendations above would restore Con-
gress’s ability to enforce its subpoenas through its inherent constitutional 
authority, through criminal law and through civil enforcement. 

Restoring Congress’s inherent powers to enforce its subpoena must be 
the first priority. It is the only mechanism solely within Congress’s dis-
cretion. The inherent power can be restored through simple rules changes 
in the House. The House should change its rules to allow a point of order 
against any appropriations measure, including conference reports, and 
continuing resolutions, that would fund the salary of a Federal official 
held in contempt of Congress.290 The House should establish a high bar 
for waiving the point of order. 

                                                      
287 Press Release, H. Comm. on Oversight & Gov’t Reform, House Asks Federal Court to 
Rule Against Attorney General’s Stonewalling in Fast and Furious (Aug. 13, 2012), 
https://oversight house.gov/release/house-asks-federal-court-to-rule-against-attorney-
generals-stonewalling-in-fast-and-furious/. 
288 Lynch, 2016 WL 225675, at 16. 
289 Press Release, H Comm. on Oversight & Gov’t Reform, Chaffetz Statement on Fast 
and Furious (Apr. 8, 2016), https://oversight house.gov/release/chaffetz-statement-fast-
furious-documents/. 
290 For example, House Rules prohibit the inclusion of provisions changing existing law 
in a general appropriations bill and such provisions may be objected to and ruled out of 
order. See Rules of the H. of Representatives, Rule XXI, cl. 2(b) (114th Cong.). A similar 
rule could be applied to any provision appropriating funds that would go to the salary of a 
Federal official held in contempt. 
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Congress could provide for nearly automatic sanctions against officials 
held in contempt of Congress, if it included triggering language in an 
appropriations statute. Under section 713 of the Financial Services and 
General Government Appropriations Act of 2012, no appropriation in 
any bill is available to pay the salary of a Federal official who prevents 
another Federal official from communicating directly with Congress.291 
This rider, which is continued every year, was the subject of a recent rul-
ing by the Government Accountability Office holding that two officials 
of the Housing and Urban Development Department violated section 713 
and that these officials should be required to pay back wages earned 
while they were in violation.292  

A rider similar to section 713 could be included in annual appropriations 
disallowing the use of any appropriation to pay the salary of a Federal 
official held in contempt of Congress. Such an approach would trigger 
immediate and automatic sanctions when an official was held in con-
tempt by Congress. 

Because the inherent power can be exercised at Congress’s sole discre-
tion, the House should establish procedures to ensure the legitimacy of 
actions pursuant to the power. These procedures should provide for the 
transparent consideration of timely objections to congressional subpoe-
nas, should require the production of a privilege log, and should require 
the appearance of the responsible Federal official at a hearing held to 
consider objections to the subpoena. 

As noted above, criminal contempt proceedings against Executive 
Branch officials are subject to the discretion of the U.S. Attorney for 
D.C., and raise significant conflict of interest concerns. The Justice De-
partment already has regulations in place for appointing a special counsel 
in situations presenting a conflict of interest.293 The criminal contempt 
statute should be amended to require the appointment of special counsel 
pursuant to the Justice Department’s own regulations whenever the 
House or Senate presents a criminal contempt citation against an Execu-
tive Branch official. This amendment would provide Congress some as-

                                                      
291 Pub. L. No. 112-74, §713, 125 Stat. 928, 931 (2012). 
292 Dep’t of Housing and Urban Dev. – Application of Section 713 of the Fin. Servs. and 
Gen. Gov’t Appropriations Act, 2012 (Reconsideration), B-325124.2, 2016 WL 1319698 
(Comp. Gen. Apr. 5, 2016). 
293 See 28 C.F.R. § 600 (2015) (establishing grounds for appointing a special counsel). 



IV-72 

surance prosecutorial discretion in contempt matters would be exercised 
without the appearance of a conflict of interest and should put recalci-
trant Federal officials on notice they cannot assume a political ally will 
ignore a criminal contempt citation. 

Finally, the House has increasingly resorted to civil enforcement of its 
subpoenas. While this mechanism has resulted in substantial compliance, 
it has also resulted in lengthy delays. This delay is often an unacceptable 
tradeoff. To increase the usefulness of civil enforcement, the House 
should consider a bill to require a three-judge panel in civil enforcement 
actions related to congressional subpoenas with direct appeal to the Su-
preme Court from the three-judge panel. This would ensure more timely 
resolution of these actions. An investigation delayed by years of legal 
deliberations does not allow Congress to make timely legislative deci-
sions. 

These three recommendations each have limitations and drawbacks, but 
together they would provide Congress with a far more robust ability to 
compel cooperation than it has today. It is not acceptable for Congress to 
simply acquiesce to Executive Branch obstruction. It is Congress’ consti-
tutional responsibility to create, fund, and oversee Executive Branch 
agencies. Congress cannot effectively uphold its responsibilities under 
the Constitution without the power to ensure compliance with requests 
for information and witnesses. 

Classification Determinations 

RECOMMENDATION 

• Agencies should make express classification determinations with 
respect to documents and materials provided to congressional over-
sight committees in accordance with relevant laws and Executive 
Orders. 

ANALYSIS 

The Committee encountered significant practical delays and obstacles to 
its work arising from the need to quickly develop institutional capabili-
ties to properly handle, work with, and protect classified information. 
While these difficulties to some degree are inherent in the rapid estab-
lishment of a new Committee with jurisdiction for national security mat-
ters, the Executive Branch exacerbated these challenges with its repeated 
efforts to declare certain material should be “treated as classified” even 


