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On March 15, three FISA authorities — Section 215 of the USA PATRIOT Act, as well as the “lone 
wolf” and “roving wiretap” authorities — expired. 

 

On March 16, the Senate reauthorized these authorities until May 30 to provide for the consideration 
of three amendments supported by Sens. Daines, Leahy, Lee, Paul, Wyden and others. Majority Leader 

McConnell has the option to offer three “side-by-side” amendments. 
 

The House did not consider the short-term reauthorization before adjourning. On March 31, a 
spokesman for Speaker Pelosi called the agreement to consider amendments a “risky delay deal.” 

 

New revelations of systemic FISA abuse have further complicated this debate, discussed below. 
 

See how Section 215 works and how it's been misused at www.Section215.org. 
 

The USA FREEDOM Reauthorization Act (H.R. 6172) — Good, Bad, and Ugly: 
● The Good: Supporters of the USA FREEDOM Reauthorization Act argue it makes modest 

improvements to privacy while reauthorizing the expiring FISA authorities until December 1, 2023. It 
passed the House 278 - 136. 

● The Bad: Critics of the USA FREEDOM Reauthorization Act argue it fails to meaningfully resolve a 
number of known issues with the expiring authorities, as well as with FISA generally. This concern has 
been compounded by recent developments discussed below. 75 Democratic, 60 Republican, and 1 
Independent Representative voted against the measure because it does not adequately reform FISA. 

● The Ugly: The House Committee on the Judiciary, which has primary jurisdiction over FISA, canceled 
its markup of the bill after senior members of the committee announced they would offer amendments 
— minutes before the markup was scheduled to start. House Permanent Select Committee on 
Intelligence Chairman Adam Schiff then negotiated a slightly different deal with Republican House 
leadership, which House leadership brought to the floor under a closed rule.  

○ No committee of jurisdiction in either chamber has marked up or passed this legislation. 
 

The Amendments: 
● Sens. Lee and Leahy’s amendment strengthens the role of “amici curiae,” who are independent 

advisors to the FISA Court, by increasing their access to information and power to raise issues with the 
Court. It would also encourage their appointment for surveillance applications that involve political or 
religious leaders and organizations, as well as the domestic news media. Finally, it would require the 
FBI and DOJ to provide all material evidence, including exculpatory evidence, to the Court. 

● Sen. Paul’s amendment prohibits the use of FISA surveillance, as well as surveillance conducted under 
claimed Article II powers, from being used against United States persons in court. 
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● Sens. Daines and Wyden’s amendment prohibits the use of Section 215 for warrantless surveillance of 
people in the United States’ internet search and browsing history. 

● Sen. McConnell’s three side-by-side amendments are unknown at this time. 
 

Since the House Passed the USA FREEDOM Reauthorization Act: 
● A group of Senators, led in part by original USA FREEDOM Act authors Sens. Leahy and Lee, objected 

to unanimous consent on reauthorization, calling instead for the consideration of 6+ amendments. 
● Senate Select Committee on Intelligence Chairman Burr objected to several motions by Sen. Lee to 

reauthorize the authorities for 45 days to allow for the consideration of amendments without expiration. 
● During those objections, Burr claimed that in the absence of these authorities, the president has the 

inherent authority to “do all of this, without Congress’s permission, with no guardrails.”  
○ This parallels a once-secret, now-repudiated legal theory. It concluded that although FISA “purports 

to be the exclusive statutory means for conducting electronic surveillance,” this limit would “be an 
unconstitutional infringement on the President’s Article II authorities.” Both rely on the idea that the 
Constitution allows presidents to bypass the Fourth Amendment in the name of national security. 
■ Based on the repudiated theory, the government unlawfully operated a secret bulk surveillance 

program known as “Stellarwind” for approximately 5 years. 
■ Sen. Wyden noted that Attorney General Bill Barr shares this legal theory.  

● In 2019 the DOJ Inspector General issued a report on a bulk surveillance program run by the 
DEA from 1992 - 2013. USA TODAY reported: “Barr launched a vast surveillance program 
that gathered records of innocent Americans’ international phone calls without first 
conducting a review of whether it was legal.” 
 

● On March 30, the DOJ Inspector General issued an advisory to FBI Director Wray, updating him on the 
OIG’s follow-up audit of FISA surveillance after the Crossfire Hurricane report. He found: 
○ “Woods Procedures in each of the 29 FISA applications we reviewed to date—including the 4 

applications for which the FBI could not furnish an original Woods File—raise significant questions 
about the extent to which the FBI is complying with its own requirement that FISA applications be 
supported by documentation in the Woods File as part of its efforts to ensure that applications are 
‘scrupulously accurate.’” 

○ “[F]or all 25 FISA applications with Woods Files that we have reviewed to date, we identified facts 
stated in the FISA application that were: (a) not supported by any documentation in the Woods File, 
(b) not clearly corroborated by the supporting documentation in the Woods File, or (c) inconsistent 
with the supporting documentation in the Woods File.”  

○ “[W]e have identified an average of about 20 issues per application reviewed.” 
○ “[I]t appears that the FBI is not consistently re-verifying the original statements of fact within 

renewal applications.” 
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IN CONTEXT: 
 

February 2003, from a report by Sens. Grassley, Leahy, and Specter: “One FBI supervisory special agent has 
been barred from appearing before the Court. [...] As the Committee later learned from review of the FISA 
Court’s May 17, 2002, opinion, that Court had complained of 75 inaccuracies in FISA affidavits submitted by 
the FBI, and the DOJ and FBI had to develop new procedures to ensure accuracy in presentations to that Court. 
These so-called ‘Woods Procedures’ were declassified at the request of the authors.” 
 

January 2020, from the DOJ and FBI’s response to the FISA Court’s order that they “explain why the FBI’s 
applications should continue to be regarded as reliable in light of the OIG Report”: “On February 2, 2006, the 
FBI issued additional guidance [in addition to the Woods Procedures] to its personnel, reminding agents and 
analysts involved in submitting FISA applications that ‘accuracy can only be insured by carefully 
cross-checking assertions which appear in the FISA declaration with source documentation.’ [...] This guidance 
required that case agents create, maintain, and update a sub-file that contains all materials that document the 
support for each factual assertion contained in FISA applications. [...] ‘[S]uch a system will focus the attention 
of the case agent on ensuring that there is adequate documentation for every factual assertion contained within a 
FISA declaration.’”  
● The government issued additional guidance in 2009, requiring “that the Government clarify or correct any 

non-material misstatement or omission that is identified through an OI [Office of Intelligence] accuracy 
review in any subsequent application to the Court for renewed authority for that target.” 

● The government also cited the internal accuracy reviews as a reason to trust FISA applications, and noted 
that the same OI reviews requests to use “FISA-obtained or -derived information” in proceedings and trials. 

● As of January, the government minimized the IG’s Crossfire Hurricane findings: “[I]f additional, relevant 
information is not contained in the accuracy sub-file and has not been conveyed to the OI attorney, these 
accuracy reviews would not uncover the problem. Many of the most serious issues identified by the OIG 
Report were of this nature.” 

● “At all stages of drafting initial or renewal applications,” government attorneys “are expected to look for 
errors and omissions in prior submissions to the Court,” and “to bring any material misstatements or 
omissions immediately to the attention of the Court, as required by Rule 13 of the FISC Rules of 
Procedure.” 
○ The DOJ IG’s review of two renewal files “indicate that FBI case agents are not consistently following 

Woods Procedures requirements.” 
○ The DOJ IG’s review of 34 FBI and DOJ accuracy reviews covering 42 FISA applications from 2014 - 

2019 found “about 390 issues, including unverified, inaccurate, or inadequately supported facts, as well 
as typographical errors.” 
 

March 2020, from the interim DOJ IG report: “[W]e do not have confidence that the FBI has executed its 
Woods Procedures in compliance with FBI policy, or that the process is working as it was intended to help 
achieve the ‘scrupulously accurate’ standard for FISA applications.” 
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