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UNCERTAINTY IN FRANCHISING IN THE UNITED STATES DURING THE 
EARLY YEARS OF THE TRUMP REGIME 

By 
 

Rupert M. Barkoff 

1. INTRODUCTION1 

1.1 When Donald Trump campaigned for the Presidency of the United States, he made a 

campaign pledge with respect to the government to “Drain the swamp!”  If nothing 

else, the pledge has so far not been fulfilled, although there have been numerous 

attempts by Mr. Trump’s administration to put the wheels in motion.  Some of the 

Trump specific pledges will have effects on franchising if enacted,  but most would 

not.  Moreover, there were already changes in the making within the kingdom of 

franchising before Mr. Trump took office. 

1.2 This paper will give a quick glance at the issues to keep your eyes on during the next 

couple of  years.  They are: 

(a) Joint employer liability. 

(b) Changes in rules governing franchisee financing using government backed 

guarantees. 

                                                 
1 This article contains discussion on current issues relating to franchising in the United States as well as other 
issues of more general concern in that country.  It is not intended to be a full discussion of any of these issues.  
Rather, it is intended to give a flavor of them. 
 
The views and opinions expressed herein are those of the author and not necessarily the views or opinions of 
any other person or entity, including Kilpatrick Townsend & Stockton LLP or the Franchise Council of 
Australia. 
 
The author is one of the three contributors to R. Barkoff, S. Grueneberg and C. Zwisler What’s New and What’s 
Next:  The New Administration and Beyond, which will be presented at the American Bar Association’s 40th 
Annual Forum on Franchising Workshop W-H, to be held on October 19-20 and covers in more detail some of 
the subjects included herein.  The paper will be released on October 19, 2017 and is herein referred to as the 
“ABA Article.” 
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(c) Changes in the accounting rules pertaining to revenue recognition. 

(d) The Federal Trade Commission’s Franchise Rule. 

(e) Franchise performance representations. 

(f) Immigration, health care and tax reform. 

1.3 With respect to most of these issues, it is difficult to prognosticate what changes may 

be made.  And whatever changes may be enacted, it will not be easy to implement 

them.  The changes that relate more to the business sector rather than to the United 

States generally will likely continue on the roads they were heading on prior to Mr. 

Trump’s takeover of the government.  The ones that have significant political 

overtones, such as immigration, health care and tax reform, are where changes will be 

most difficult to predict.   

1.4 Politically, and not unlike Australia, the United States populace is relatively evenly 

split  between the liberals and conservatives.  But there are two significant differences 

between Australia and the United States.  The first is that the distance between the 

two factions in Australia are not nearly as wide as the distance between those in the 

United States.  Secondly, the mandatory voting requirement in Australia almost 

assures that election results will reflect the views of the populace, while in the United 

States, the fact that only 65% to 70% of voters turn out for the presidential elections 

(and much smaller percentages with respect to state and local elections) means that a 

substantial portion of United States voters are not reflected in the results, thus making 

it more difficult for political analysts to sense in what direction the people want to 

head.   
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2. JOINT EMPLOYER LIABILITY 

2.1 It is notable that the issue of joint employer liability has been running parallel courses 

in Australia and in the United States for the past few years.  In Australia, the 

movement in this direction was under the radar screen until the 7-Eleven scandal in 

2016.  The public and government put a more aggressive watch on this issue when it 

was disclosed that 7-Eleven franchisees had been relatively openly demanding that 

employees not record all of the time they had actually worked, and in some cases, 

required employees to kick back to their employers a portion of their earned wages. 

Both of these improper employment practices were known to the franchisor, or at a 

minimum, should have been known by it.  These circumstances were the likely cause 

of the  move by the Parliament to enact legislation that would penalize franchisors for 

allowing their franchisees to follow these practices. 

2.2 In the United States, there has been a movement toward expansion of joint employer 

liability in multiple venues.  First, the theory of joint employment has been the subject 

of judicial attack, although, at best, it has been successful only in cases where the 

restrictions on employees were excessive.2  The battle has also been the subject of 

legislative initiatives at the state levels.  Numerous states have adopted legislation that 

restricts the level of control that employers can impose on so-called vulnerable 

employees.3 

2.3 But the greatest push for joint employer liability has, until recently, occurred in the 

federal arena.  Historically, at the federal level, the test of joint employer liability was 

centered upon control.  If the franchisor was involved, directly or indirectly in 

                                                 
2 See, e.g., Ochoa v. McDonald’s Corp, 133 F. Supp. 3d  (N.D. Cal. 2015) 
3 See California Labor Code §2810.3 et seq. 
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controlling certain employment related activities that were viewed as being material 

to the relationship between a franchisee and its employees, the imposition of joint 

employer liability was, arguably, appropriate.  In the latter years of the Obama 

administration, the government accelerated its push for joint employer liability by 

broadening the test beyond control.  Shortly before the end of the Obama era, the 

Department of Labor’s Wage and Hour Division changed the focus of liability from a 

control test to one in which an administrative or judicial court must look at all the 

facts and circumstances surrounding an employment relationship in deciding whether 

joint employer liability should be imposed.4  Facts and circumstances tests are always 

troublesome to the business community because they make liability much less 

predictable to business decision-makers, including franchisors. 

2.4 There was a second factor that increased the probability that joint employer liability 

would become more common.  The Service Employees International Union started to 

push the issue in state legislatures and at the federal level, thus creating pressure on 

legislators whose constituents included substantial numbers of restaurant and 

hospitality employees to support legislative action protecting their rights. 

2.5 With the advent of the Trump administration, the movement to broaden joint 

employer liability was quickly reversed.  The government essentially withdrew the 

executive order imposing the broader standard of liability and returned to the 

previously applicable control test.5  This event had an immediate effect on the federal 

labor laws, but does not prevent state legislatures from adopting legislation favoring 

                                                 
4 The Department of Labor, Wage and Hour Division, Administrator’s Interpretation (A1) 
http://www.dol.gov/whd/flsa  
5 DOL99 Release Number 17-0807-NAT at http://www.dol.gov/newsroom/releases/opa/whd/opa20170607  

http://www.dol.gov/whd/flsa
http://www.dol.gov/newsroom/releases/opa/whd/opa20170607
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joint employer liability.  It should be noted, however, that some states have adopted 

laws that would prevent the application of joint employer liability.6 

2.6 There have been recent developments in which some courts have adopted an 

“ostensible agency” theory.  In a recent McDonald’s decision (Ochoa v. McDonald’s 

Corp, 133, F. Supp. 3d 1228 (N.D. Cal 2015)), the court did not find the requisite 

level of control as being a reason for making a franchisor jointly liable for the sins of 

its franchisees, but left open the possibility that liability could be imposed if there 

were sufficient evidence to show that an employee could reasonably believe that the 

franchisor was its employer.  Evidence leading to this conclusion included the use of 

McDonald’s marks in the franchisee’s operations, wage payments written on checks 

bearing the McDonald’s name, and employees wearing McDonald’s uniforms and 

serving McDonald’s food.  For these reasons, the court denied McDonald’s motion 

for summary judgment.  And behind all this controversy was the issue of how much 

control a franchisor could assert over its franchisees in order to protect its brand, 

without creating joint employer liability.  

2.7 There has been a movement by legal counsel to encourage their clients to review their 

employment practices and determine how necessary certain controls are in order to 

provide brand protection and to make sure that changes in practice with respect to 

procedures that are not that important be repackaged as suggestions rather than 

mandatory activities.  At least one lawyer (myself) has recast this in terms of risk 

assessment.  A different alternative would be for the franchisor to bite the bullet and 

accept the joint liability risk, but at the same time strengthen controls that improve 

brand protection.  The rationale here is that brand control may be much more 

                                                 
6 See, e.g., Texas (S.B. 652 84th Leg Reg. SESS (Tex. 2015). 
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important to a franchisor than the measures proposed to reduce joint employer 

liability which reduce, in turn,  franchisor brand protection.  The liability for joint 

employer conduct may be measurable and possibly insurable.  On the other hand, 

damage to a brand can lead to the downfall of a franchise system.  In the Australian 7-

Eleven situation, severe damage, I am told, has resulted from the 2016 employment 

scandal.7  The same problem  might be found in food-borne illness cases  that occur 

as a result of undercooking hamburgers.  Jack-In-The-Box, a northwest based 

hamburger franchisor, learned this the hard way when undercooked hamburgers 

resulted in e-coli caused sales to drop for an estimated six months by 25% or more 

while  the company tried to redeem itself in the public’s eye. 

3. CHANGES IN RULES GOVERNING FRANCHISEE FINANCING USING 
GOVERNMENT BACKED GUARANTEES 

3.1 Small business growth, including growth by start-up franchisors and franchisees, is 

viewed as being essential to the growth of the United States economy.  However, 

commercial lenders have shown reluctance to take the risks associated with loaning 

money to these start-ups.  This led to the formation of the Small Business 

Administration (“SBA”) nearly two decades ago.  Under SBA programs, the United 

States government will guarantee a substantial portion of loans made to small 

businesses.  In this manner, the government bears the risk of loans made to riskier 

small business borrowers, while the risk to lenders is significantly reduced.   

                                                 
7 It is believed that the amount of payment paid to settle this claim is in the neighborhood of AUD 150 million. 
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3.2 The program has been highly successful.  Surveys have shown that, as a result of the 

SBA programs, substantially more jobs have been created, which in turn has created 

greater growth in the economy.8 

3.3 However, like virtually all government programs, there will be people trying to obtain 

the advantages of the program who do not meet the eligibility requirements.  In the 

case of the SBA, there were businesses that, through the use of affiliates, obtained 

loans that in truth did not qualify for SBA support.  Moreover, in the case of franchise 

systems, the imposition of certain controls, such as restrictions on transfers, 

eliminated much of the independence which was supposed to be a hallmark of small 

businesses.  This conduct led to the SBA’s adoption of rules to prevent these kinds of 

abuses.   

3.4 The minutia of these regulations is well documented elsewhere.9  Suffice it to say that 

the ingenuity of large companies and entrepreneurs to maneuver through the 

guidelines that were intended to make government backed loans only available to 

those who were intended to receive the benefits of such laws has made enforcement 

tricky.  This has led to slower loan approvals, the creation of more paperwork, and the 

introduction of more subjectivity into the approval process.  For years, the SBA has 

been trying to determine which provisions in franchise agreements impose excessive 

levels of control and consequently require franchisors to amend their franchise 

agreements to, among other things, reduce their level of control over franchisees. 

Currently, this is now being accomplished by having franchisors execute a standard, 

non-negotiable amendment to their franchise agreements.10 Some franchisors have 

                                                 
8 See generally ABA Article at pp. 17-18. 
9 Id. at 17-26. 
10 Id. at 21-22. 
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decided that it would be more favorable for them not to execute such an amendment, 

resulting in their being denied access to SBA-guaranteed financing.  But this makes it 

harder for franchisors to sell franchises because their prospects must find financing 

elsewhere, which may be difficult.   

3.5 It is too early to determine whether this amendment strategy of the SBA will be, on 

the whole, successful and simplify the process to obtain SBA financing.  The 

challenge of simplifying the loan process arose long before Mr. Trump became 

President, and thus any blame here cannot be attributed to him.  

4. CHANGES IN THE ACCOUNTING RULES PERTAINING TO REVENUE 
RECOGNITION 

4.1 Accounting regulations typically evoke boredom within the legal community and are 

much more important to the business community.  Nevertheless, recent changes 

adopted by the United States’ Financial Accounting Standards Board (“FASB”) have 

piqued the concern of the entire franchise community, including lawyers, in the 

United States.  The FASB sets standards as to how companies present their financial 

statements to the public, including investors and government, and in the case of 

companies with publicly traded shares, the United States Securities and Exchange 

Commission.  In the franchise sector, the principles established by the FASB are 

important because failure to comply with them will mean that a franchisor’s financial 

statements will not comply with generally accepted accounting principles (“GAAP”), 

and failure to comply with GAAP means that a franchisor’s disclosure document 

(“FDD”) will not be in compliance with federal and state disclosure laws.   

4.2 This year, after years of debate, the FASB adopted a dramatic change in how 

franchisors must account for revenue recognition.  The changes are found in the 
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FASB Accounting Standards Codification 606 (“ASC 606”) 11.  These changes are not 

limited to accounting for franchisors, but, instead, are generally applicable. 

Franchising is not even mentioned in ASC 606. 

4.3 In the franchise sector, there are two situations in which ASC 606 may affect a 

company’s reported net income and may make it harder for the franchisor to attract 

franchise prospects and to obtain loans. 

4.4 The first issue is:  when can franchisors recognize revenues resulting from receipt of 

initial franchise fees?  The second issue is:  when must revenues received from 

marketing or advertising fees paid by franchisees be included in a franchisor’s 

financial statements? 

4.5 Initial Franchise Fees.  When franchising was just a puppy, franchisors would 

immediately book initial franchise fees as revenue when franchises were sold, 

ignoring the fact that there would be expenses incurred as the franchisee was brought 

into the franchisor’s franchise system. 

4.6 Arguably, this resulted in net income being overstated.  Financial statements are 

intended to demonstrate the true financial position of a company and taking initial 

franchise fees into revenue when franchise agreements were signed led to an 

overstatement of recognized revenues.  When the associated expenses were later 

incurred, the reduction in net income of the company at that time might lead 

prospective investors and lenders to the conclusion that the financial statements they 

received at the time they purchased their franchises or made loans to the franchisee, as 

applicable, were misleading. 
                                                 
11 FIN ACCOUNTANTS STANDARDS BD., ACCOUNTING STANDARDS CODIFICATION, 606-20-55-65 
April 2016, update available at http://asc.fasb.org/imageRoot/32/79982032.pdf.3279982032.pdf.  

http://asc.fasb.org/imageRoot/32/79982032.pdf.3279982032.pdf


10 
 
US2008 13328291 6    
 

4.7 Recognizing this problem, in the 1970s the FASB changed the rules so that revenue 

from initial franchise fees could not be recognized until a franchise was open for 

business.  Typically, most of the costs associated with opening a business would be 

incurred during the pre-opening period for the franchise.  Thus, by making the 

franchise opening the moment of truth, the revenues from initial franchise fees were 

better matched to the time when related expenses were incurred, and consequently 

gave a better picture of the company’s financial position. 

4.8 Recently, with the implementation of ASC 606, the rule for revenue recognition 

changed again.  Starting next year, a franchisor must capitalize receipts of initial 

franchise fees and then amortize them over the term of the franchise agreement.  This 

principle reflected how accounting typically would be handled when a licensor had 

minimal or no obligations to be performed after the license agreement was signed.  In 

other words, the licensor’s role after signing was passive. 

4.9 In contrast, in a franchise agreement, the franchisor is constantly incurring costs, not 

only in the pre-opening stage, but also during the entire life of the franchise, as the 

franchisor performs its obligations to franchisees.  Thus, under ASC 606, the 

franchisor’s revenue would be understated at the beginning of the franchise 

relationship until the term of the franchise was completed and the whole amount of 

the initial franchise fee had been fully amortized.  ASC 606 was based on a false 

conception about how the economics and operations of franchise companies work.  

Franchisors and passive licensors is an apples-to-bananas comparison.   

4.10 In recent discussions between the FASB and the International Franchise Association 

(“IFA”), the IFA has encouraged the FASB to interpret ASC 606 so that initial 
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franchise fees could be taken into recognized revenue when a franchised unit opened, 

but only up to the amount of such opening expenses.  The FASB  has stated to the 

IFA that it will not change ASC 606 itself.  However, the FASB has indicated that it 

might be willing to interpret its accounting principle along the lines discussed with the 

IFA. 

4.11 Advertising and Marketing Fund Revenues.  In most franchise systems, the franchisor 

charges a fee to be used for advertising or marketing.  The fee is often paid into a 

separate fund and used as required.  Frequently, these funds are controlled by the 

franchisor; in numerous cases, the franchisees control all or some of the necessary 

functions for the fund to perform its duties.  Historically, neither payments to, nor 

expenses paid from, the fund have been shown as income or expenses of the 

franchisor.   

4.12 Under the new ASC 606, the determination of whether these revenues or expenses 

should be included in the franchisor’s financial statements is a function of control.  

Thus, if the franchisor controls the fund, the revenues and expenses would be 

included in the franchisor’s financial statements.  If the fund is primarily controlled by 

franchisees, the franchisor would probably not include advertising fund contributions 

on its own financial statements. 

4.13 Problems arise when contributions to the fund exceed expenses in a given accounting 

period, or vice versa, when expenditures are made in advance of the time revenues are 

received.  The difference in timing might result in a franchisor not being in 

compliance with its loan agreement’s restrictive covenants, and could have favorable 

or unfavorable tax implications. 
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4.14 The consequences of this change will not necessarily be as widespread in effect as 

will the change to initial franchise fee accounting rules, but there may be 

consequences to the franchisor. 

4.15 Again, it appears to be the IFA’s position that the consequences of the change were 

not given adequate consideration in the deliberations by the FASB on this issue. 

5. THE FTC’S FRANCHISE RULE 

5.1 In the earliest days of the Trump administration, the government declared that for 

every rule or regulation adopted by the government, the branch of the government 

proposing a new rule or regulation had to eliminate two existing rules or regulations.  

There was initial concern that the Trump administration or the FTC might decide to 

chuck the Franchise Rule out the window, given that the Rule is in truth a consumer 

protection act and generally consumer laws and regulations are not favored by the 

Republican Party.   

5.2 However, the Federal Trade Commission is not part of the Executive Branch of the 

government, and there was a concern that neither the President nor the Executive 

Branch had the authority to compel the FTC to do so because the FTC is supposedly 

an independent regulatory entity.  While the Executive Branch has taken the legal 

position that it has the authority to eradicate regulations like the FTC Franchise Rule, 

it has apparently not chosen to do so either respect to the FTC Franchise rules.12   

5.3 Thus, for the moment the FTC Franchise Rule seems secure.  It should be noted, 

however, that the North American Securities Administrators’ Association 

(“NASAA”)(the group that oversees state franchise sales regulations) is reviewing the 
                                                 
12 See generally https://fas.org/sgp/crs/misc/R42720.pdf 

https://fas.org/sgp/crs/misc/R42720.pdf
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required contents of FDDs and may be recommending some changes in the near 

future. 

6. FINANCIAL PERFORMANCE REPRESENTATIONS 

6.1 Since the 1970s the federal and state governments have been struggling to find an 

adequate solution for the problems created when franchisors make “earnings 

claims”—the appropriate term for such representations or claims now being 

“Financial Performance Representations” (“FPR”).  When the UFOC was first 

adopted, sometime around 1970, it severely handcuffed a franchisor’s ability to make 

earnings claim.  They could only be made with respect to franchised units and these 

had to be set forth in Item 19 of the UFOC.  Shortly thereafter, the permitted contents 

of an earnings claim were broadened to allow information about company-owned or 

controlled units to be included.  In the latter part of the twentieth century, NASAA 

unexpectedly did a 180-degree shift and declared that franchisors only had to have a 

“reasonable basis”= for their earnings claims and had to provide substantiation of the 

claim to prospective franchisees.  The regulations regarding earnings claims 

disclosures were now simpler than a recipe for carrot cake. 

6.2 What is a “reasonable basis?”  Recently, NASAA has released a Commentary (the 

Commentary”) that provides guidance to franchisors in deciding what constitutes a 

reasonable basis.  The Commentary sets out rules as to what does, and what does not, 

constitute a reasonable basis. The Commentary does not dramatically change the rules 

relating to FPRs (formerly earnings claims), but it does add more restrictions on the 

preparation of these pesky FPRs.  And to make matters worse, there may be both 

federal and state variances from the positions taken in the Commentary.  The fact that 
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franchise disclosure is regulated at both federal and state levels continues to plague 

the franchise sector’s search for a more efficient method of allowing franchisors to 

make FPRs.   

6.3 Many believe that over 50% of franchisors now make FPRs—a dramatic increase 

from when the UFOC was first introduced.  At that time, it is believed that the number 

of franchisors making earnings claims was approximately 10%. 

7. IMMIGRATION, HEALTH CARE AND TAX  REFORM 

7.1 Changing the laws relating to these three subjects is a very high priority for Mr. 

Trump.  However, so far, he has had no success in getting laws in any of these areas 

through Congress.  If enacted, any of these laws would have major effects on the 

United States economy, including the franchise sector. 

7.2 Health Care.  There is substantial sentiment for either eliminating or modifying the 

current health care system, but there have also been many hostile statements about the 

most recent proposals.  It is doubtful that any health care law will be passed if it is 

going to leave 20+ million people without health insurance.  This could be political 

suicide for anyone supporting any such proposal.  And, 2018 is another election year. 

7.3 There is also concern that a full coverage proposal will break the bank.  This raises 

the question:  can the United States provide adequate health care for all of its 

residents?   

7.4 And one final but critical point is coverage for pre-existing illnesses.  Any proposal 

that does not include this will have a high likelihood of failure. 

7.5 From the franchisee standpoint, there is, similarly, a concern about the cost.   
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7.6 Immigration.  Immigration policies have been a thorn in the side of United States 

politicians for years.  One group believes that security can only be increased (note that 

I did not use the word “achieved”) if the floodgates are not substantially closed to 

immigrants. Opponents argues that the U.S. was built on the backs of immigrants, and 

while some limits should be put on the number of people immigrating into the United 

States., the restrictions should not be the result of any type of profiling or any form of 

discrimination which is generally prohibited. This is a major reason Mr. Trump’s 

attempt to restrict immigrants from seven countries that had Muslim majorities as 

their citizens was declared illegal. 

7.7 Although many people in the franchise community may favor restricted immigration, 

one consequence is likely to be a shortage of people wanting entry-level jobs.  The 

United States currently has full employment, and immigrants are taking jobs that 

United States citizens and residences do not want.  There is a high turnover rate in the 

jobs taken by immigrants, and wages paid to this group are on the rise.  These, of 

course, are two troublesome consequences of a more restricted immigration policy. 

7.8 Tax Reform.  This is another area for reform which the liberal elements in the United 

States find troublesome.  Proposed reforms have included, among other things:  

elimination of certain deductions; reduction in tax rates; and provisions that would 

make it more favorable for earnings from activities abroad to be repatriated to the 

United States. 

7.9 There are at least two sensitive points regarding tax reform.  First, the proposal should 

not have an endgame of reducing taxes primarily for the rich.  Second, while it might 

make sense from a tax policy perspective to eliminate exemptions for certain 
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transactions such as charitable giving, mortgage interest, and certain business 

deductions, someone’s ox is going to get gored in the process of deciding which 

exemptions stay and which ones go.  And as for reduction of tax rates, how will the 

government make up any shortfalls arising out of changes in tax rates? 

8. CONCLUSION 

8.1 The reality is that the United States is going to have some rough times in the next 

couple of years, unless the President accepts the principle that compromise is not a 

four letter word.   

8.2 Mr. Trump is viewed by many as a man of expediency, rather than one with 

unbending principles.  But as long as his majority in the Senate is a weak two votes, 

he is going to have trouble getting the government to move in any direction without a 

new strategy.  And so, one  likely conclusion is that there will be changes made by 

government during the next few years, but few of them will be game changers.  

What’s more, if Mr. Trump has two or more net losses in the Senate membership in 

the 2018 elections, it is readily possible that the government of the United States 

could come to a standstill.  

8.3 And one final comment:  notwithstanding the foregoing discussion of all these 

domestic issues, foreign policy considerations may mean . . .    [And you can fill in 

the rest. . .] 
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