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NFC17 Legal Symposium 

Risk Management - practical ways to manage the risks of prior representations 

Introduction 

1. This paper is produced for the National Franchise Convention 2017 Legal Symposium. It 

provides an overview of a panel session led by Steve Latham, Partner, MinterEllison – Gold 

Coast with panel members Douglas Campbell QC, Tamra Seaton, Director, MDS Legal and 

Christina Sutherland, corporate lawyer at Minor DKL Food Group, regarding the practical 

ways to manage the risks of prior representations. It is also intended as a useful resource 

guide.   

Common Causes of Action arising from Pre-Contractual Representations to Franchisees 

2. There are a number of different causes of action available to a franchisee to whom pre-

contractual representations have been made by, or on behalf of, a franchisor. The causes 

of action may arise under common law and/or under statute. The legislation that 

predominately governs the most common causes of action is the Australian Consumer Law 

(“ACL”) being Schedule 2 to the Competition and Consumer Act 2010 (Cth).   

3. The common causes of action reflected in cases and legal commentary on pre-contractual 

representations in the franchising context include, but are not limited to: 

a. Common law misrepresentation, including: 

i. Fraudulent misrepresentation;  

ii. Negligent misrepresentation; and  

iii. Innocent misrepresentation.  

b. Misleading and deceptive conduct under section 18 of the ACL;  

c. Misleading representations about certain business activities under section 37(2) of 

the ACL;  
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d. Representations as to future matters under section 4(1) of the ACL;  

e. Unconscionable conduct under section 21(1) of the ACL; and  

f. Contravention of the obligation to act in good faith imposed by the Competition and 

Consumer (Industry Codes – Franchising) Regulation 2014 (“the Franchising Code of 

Conduct”).  

Elements of the Common Causes of Action 

Common Law Misrepresentation   

4. The well-established principles of common law misrepresentation are that: 

a. a franchisor has made a false statement of a material fact; 

b. which is addressed to the franchisee; 

c. before, or when, an agreement was made; 

d. that was intended to induce the franchisee to enter an agreement; and  

e. did in fact induce the franchisee to enter an agreement.  

5. Misrepresentations at common law are divided into three broad categories, namely 

fraudulent, negligent and innocent misrepresentations.  

6. Misrepresentations will be fraudulent when they are made: 

a. knowingly;  

b. without belief in their truth; or  

c. recklessly or carelessly.1  

7. Misrepresentations will be negligent when they are made: 

a. in circumstances where the franchisor owed the franchisee a duty to take 

reasonable care to ensure that the statement was true and reliable; and 

b. the franchisor breached this duty;  

                                                           
1 Derry v Peek (1889) 14 App Cas 337).  
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c. causing the franchisee to suffer loss or damage.2 

8. A misrepresentation will be innocent where a franchisor has made a misrepresentation, 

but the elements of fraudulent or negligent misrepresentation cannot be established.  

Remedies for Common Law Misrepresentation 

9. Rescission is available as a remedy for all three categories of common law 

misrepresentation. The franchisee may elect to rescind the franchise agreement and 

restore the parties to their original positions.3  

10. If the elements of fraudulent or negligent misrepresentation are established, a franchisee 

may claim damages in the tort of deceit4 or the tort of negligence. 5  

11. There is no common law right to damages for innocent misrepresentation. 6  

Misleading and Deceptive Conduct - Section 18 of the ACL  

12. Section 18 of the ACL provides that a person must not: 

a. in trade or commerce; 

b. engage in conduct; 

c. that is misleading and deceptive or likely to mislead or deceive.  

13. The words ‘in trade or commerce’ require that the conduct in question be a part of the 

trade and commercial activities of the franchisee.7  

14. Section two of the ACL define the reference to ‘engage in conduct’ as a reference to the 

doing or refusing to do any act.8  

15. Misleading and deceptive conduct can occur by: 

                                                           
2 Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465.  
3 Alati v Kruger (1955) 94 CLR 216.  
4 Gould v Vaggelas (1984) 157 CLR 215.  
5 Hedley Byrne & Co v Heller & Partners Ltd [1964] AC 465.  
6 Redgrave v Hurd (1881) 20 CH D 1.  
7 LexisNexis, Halsbury’s Laws of Australia, (at 7 January 2015) 100 Consumer Protection, ‘In trade and 
commerce’ [100-125].  
8 LexisNexis, Halsbury’s Laws of Australia, (at 7 January 2015) 100 Consumer Protection, ‘Conduct’ [100-113]. 
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a. express statements or representations;  

b. the conduct of a franchisor;  

c. silence – where a franchisor fails to disclose a material fact; or  

d. omissions – where a franchisor fails to act in a certain way.  

16. To establish misleading and deceptive conduct, the franchisee must establish that the 

conduct of the franchisor was misleading or deceptive or likely to mislead or deceive. This 

is an objective test. Conduct may be misleading where it has a tendency to lead into error 

and there is a sufficient causal link between the conduct of the franchisor and the error of 

the franchisee.9 Proof of actual deception is not necessary, although it may be of 

persuasive value for a franchisee.10 

17. The franchisee is required to establish that they relied on the representations of the 

franchisor when entering the agreement.11  

Misleading Representations about Certain Business Activities – Section 37(2) of the ACL  

18. Section 37(2) of the ACL provides that: 

(1) A person must not, in trade or commerce, make a representation that: 

a. is false or misleading in a material particular; and  

b. concerns the profitability, risk or any other material aspect of any business 

activity: 

i. that the [franchisor] invites [the franchisee] to engage or participate in; 

and  

ii. that requires the performance of work by [the franchisee] or the 

investment of money by [the franchisee] and the performance of work 

associated with the investment.  

                                                           
9 ACCC v Coles Supermarkets Australia Pty Ltd [2014] FCA 634.  
10 Parkdale Custom Built Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 191.  
11 Guirguis Pty Ltd & Ors v Michel’s Patisserie System Pty Ltd & Ors [2-06] QDC 117 [5].  
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19. This provision and cause of action largely overlap with section 18 of the ACL, with the 

elements being relatively straightforward.12 As in Australian Competition and Consumer 

Commission v South East Melbourne Cleaning Pty Ltd (in liq),13 this cause of action 

commonly relates to a situation where a franchisor makes a misleading representation 

regarding the potential profitability of a franchise.  

20. Misleading representations about certain business activities may be pursued by a 

franchisee in conjunction with a claim that a franchisor made a misleading representation 

as to a future matter.  

Representations as to Future Matters – Section 4 of the ACL  

21. Section 4(1) of the ACL provides that where a franchisor makes a representation as to a 

future matter and does not have reasonable grounds for making that representation, the 

representation is taken to be misleading.  

22. This cause of action may arise where a franchisor represents to a franchisee a projected 

income of the franchise and does not have reasonable grounds for making that 

representation. The provision imposes an evidentiary burden on the franchisor to 

demonstrate the reasonable grounds on which the representation was made.  

23. Importantly, the mere fact that a future representation does not eventuate does not in 

itself make the representation misleading.14  

Unconscionable Conduct – Section 21 of the ACL  

24. Section 21(1) of the ACL provides that a person must not: 

a. in trade or commerce;  

b. in connection with: 

                                                           
12 Australian Competition and Consumer Commission v South East Melbourne Cleaning Pty Ltd (in Liq) [2015] 
FCA 25.  
13 Ibid.   
14 Body Bronze International Pty Ltd & Ors v Fehcorp Pty Ltd (2011) 282 ALR 571. 
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i. the supply or possible supply of goods or services to a person; or  

ii. the acquisition or possible acquisition of goods or services from a person 

c. engage in conduct that is unconscionable.  

25. Relevantly, ‘services’ is defined in section 2(2) of the ACL to include any rights, benefits, 

privileges and facilities that are, or are to be, provided, granted or conferred in trade or 

commerce and are so conferred under a contract in relation to either: 

a. the performance of work, whether with or without the supply of goods; or  

b. the provision of, or the use or enjoyment of facilities for, amusement, 

entertainment, recreation or instruction.  

26. Section 22 of the ACL provides the elements that the Court may consider when analysing 

whether a franchisor has engaged in unconscionable conduct. These elements include, but 

are not limited to: 

a. the relative bargaining positions of the parties;  

b. the extent to which the franchisor acted in good faith; 

c. the terms of the contract; and  

d. the requirements of any applicable industry code – which would include the 

Franchising Code of Conduct.  

Contravention of the Obligation to Act in Good Faith – Clause 6 of the Franchising Code of Conduct  

27. Clause 6 of the Franchising Code of Conduct imposes an obligation to act in good faith on 

each party to a franchise agreement. There is no clear definition of ‘good faith’ in the Code 

but its meaning can be inferred from the expectations set at common law.  

28. In addressing whether a person has contravened its obligation to act in good faith, a Court 

may consider whether the parties: 

a. acted honestly;  

b. had regard to the legitimate interests of the other party; or 
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c. cooperated with the other party to achieve the purposes of the agreement.    

Remedies under the ACL  

29. There are several remedies available to a franchisee under the ACL where a franchisor has 

contravened the statute, which includes the causes of action set out above.  

30. The available remedies include: 

a. undertakings under section 218; 

b. public warning notices under section 223; 

c. injunctions under section 232;  

d. damages under section 236; 

e. compensation under section 237;  

f. other orders under section 243;  

g. non-punitive orders under section 246; and 

h. disqualification orders under section 248;  

31. Under section 237 of the ACL provides that the Court may make any order appropriate 

against the franchisor. This may include an order rescinding a franchise agreement, if the 

order: 

a. compensates the franchisee for the loss or damage; or  

b. prevents or reduces the loss or damage suffered by the franchisee.  

32. Section 243 of the ACL identifies a list of orders available for a Court to make against a 

franchisor. Importantly, this provision gives the Court the power to declare that the 

whole or any part of the franchise agreement is void.    

 

 

 



 

03.10.17:278277_387.docx  

Sample Topics to include in a Prior Representations Questionnaire 

Detailed below are some sample topics which a franchisor may decide to include in a Prior 

Representations Questionnaire.  

1. the suitability, size, scope or nature of the market for the franchise;  

2. the financial position of the franchisor company; 

3. the success, potential success or potential failure of the franchise; 

4. the success, potential success or potential failure of any other business which may be in 

competition to the franchise;  

5. the value or economic viability of the franchise or the franchise system;  

6. the historical turnover, ratios of turnover, income or profit or profitability of the franchise;  

7. the present income or profit or profitability of the franchise;  

8. the future income or profit or profitability of the franchise;  

9. the number of customers the franchise is likely to attract;  

10. the saleability of the franchise and the price for which it might be sold;  

11. the suitability of the premises from which the franchise will be conducted; 

12. the terms of the lease of the premises;  

13. the nature, value or ownership of any intellectual property rights, associated with the 

franchise system;  

14. the hours of work required by the Franchisee to operate the Franchise;  

15. the date on which the franchise is likely to open for business; 

16. the number of employees the franchise is likely to require; and 

17. the amount required to establish the franchise, including, capital expenditure, consultant’s 

fees and pre-payments.  
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Sample Disclosure Checklist for a New Franchisee  

1. Franchisee  

Name: 

Directors: 

Shareholders: 

Company search on file? Y/N 

 

2. Agent/Referrer 

Agency: 

Relationship: 

Contact person: 

Contact details: 

 

3. External legal 

Firm: 

Office: 

Contact person: 

Contact details: 

 

4. Disclosure Document 

Date provided: 

Date of DD: 

Version of DD: 

Additional documents provided with DD (list) 

Original signed Acknowledgement of Receipt on file? Y/N 

 

5. Independent Advice 

Original certificates on file? Y/N 

Lawyer details: 

Business Advisor details: 

Accountant details: 

 

6. Prior Rep’s Questionnaire 

Original questionnaire on file? Y/N 

Questionnaire signed by: 

Relationship to franchisee: 

Checked for accuracy and completeness by: 

Issues to be followed up? Y/N (if yes – all corro to be saved to file) 

 

7. Issues of significance 

Has franchisee raised any issue of significance? Y/N 

If yes, detail issue(s) and summarise response 

Confirm all corro saved to file Y/N 

 

8. Other communications 

Confirm all other written communications saved to file: 
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 HQ: Y/N 

 Agent/Referrer: Y/N 

 External legal: Y/N 

Confirm file notes of all oral communications saved to file: 

HQ: Y/N 

 Agent/Referrer: Y/N 

 External legal: Y/N 

 

Completed by …………………………………………………………………on ………………………………… 

 

Signature………………………………………………………. 

Date:  
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Appendix  

Cases Involving Prior Representations in Franchising  

Case Key Issues or Causes of Action  

Airberg Pty Ltd V Cut Price Deli Pty Ltd FCA, 

Lindgren J, 0893/98, 3 August 1998, 

unreported, BC9803548 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Representations as to future matters  

• Accessorial liability relating to representation – aiding, 

abetting, counselling or procuring the making of the 

representation 

• Negligent misrepresentation  

Altram Pty Ltd v BP Australia Ltd 

BC9405661 FCA 1194 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

Astram Financial Services v Bank of 

Queensland [2010] FCA 1010 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL)  

• Oral representations contrary to formal written 

documents 

• Misrepresentations relating to expected turnover of 

franchise and ability to achieve expected turnover 

Australian Competition and Consumer 

Commission v SensaSlim Australia Pty Ltd 

(in liq) (No 7) [2016] FCA 484 

• Misleading and deceptive conduct – s.18 ACL  

• Representations as to future matters – s.4(1) ACL 

• Misrepresentations contained within Disclosure 

Documents 

• Importance of Disclosure Documents  

• False representations to franchisees and the public 

Australian Competition and Consumer 

Commission v South East Melbourne 

Cleaning Pty Ltd (in liq) [2015] FCA 25 

• Misleading and deceptive conduct – s.18 ACL  

• Representations as to future matters – s.4 ACL 

• Unconscionable conduct – s.21 ACL  

• Contravention of the Franchising Code of Conduct 

Australian Competition and Consumer 

Commission v Taxsmart Group Pty Ltd 

[2014] FCA 487 

• Misleading and deceptive conduct – s.18 ACL  

• Aiding, abetting, counselling or procuring a party to 

contravene s.18 of the ACL 

Australian Competition and Consumer 

Commission v Top Snack Foods Pty Ltd 

(1999) ATPR 41-708; [1999] FCA 752; 

BC9903233 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Misrepresentations as to future matters  

• Injunctive relief  

Bateman v Slatyer (1987) 71 ALR 553 • Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Written clause in contract acknowledging no 

inducement by representation does not automatically 

defeat claim of misleading and deceptive conduct  

https://advance.lexis.com/document/?pdmfid=1201008&crid=f644b4dd-4961-4d30-b141-1cdc97eb26fd&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials-au%2Furn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pddocid=urn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pdcontentcomponentid=267953&pdteaserkey=sr0&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr0&prid=5784bc49-e5ab-493b-8c12-3e707fa9d453
https://advance.lexis.com/api/document/collection/cases-au/id/58RJ-P341-FGRY-B4N4-00000-00?cite=Altram%20Pty%20Ltd%20v%20BP%20Australia%20Ltd%20BC9405661&context=1201008&icsfeatureid=1517127
https://advance.lexis.com/api/document/collection/cases-au/id/58RJ-P341-FGRY-B4N4-00000-00?cite=Altram%20Pty%20Ltd%20v%20BP%20Australia%20Ltd%20BC9405661&context=1201008&icsfeatureid=1517127
https://advance.lexis.com/document/?pdmfid=1201008&crid=f644b4dd-4961-4d30-b141-1cdc97eb26fd&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials-au%2Furn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pddocid=urn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pdcontentcomponentid=267953&pdteaserkey=sr0&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr0&prid=5784bc49-e5ab-493b-8c12-3e707fa9d453
https://advance.lexis.com/document/?pdmfid=1201008&crid=f644b4dd-4961-4d30-b141-1cdc97eb26fd&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials-au%2Furn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pddocid=urn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pdcontentcomponentid=267953&pdteaserkey=sr0&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr0&prid=5784bc49-e5ab-493b-8c12-3e707fa9d453
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Billy Baxters (Franchising) Pty Ltd v Trans-It 

Freighters Pty Ltd [2009] VSC 207 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

Body Bronze International Pty Ltd & Ors v 

Fehcorp Pty Ltd (2011) 282 ALR 571 

• Representations as to future matters 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Unconscionable conduct under the Trade Practices Act 

1974 (Cth) (now the ACL) 

Brotherson v Hursle Pty Ltd [2013] QDC 257 • Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL)  

Donut King Australia Pty Ltd v Barber 

(unreported, SC(SA), Full Court, 11 June 

1999) 

• Liability of a franchisor for franchisee and agent of 

franchisee  

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

Campbell v Kiss Café Franchising Pty Ltd 

[2012] WADC 34 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth)  

• Inclusion of an entire agreement clause in franchise 

agreement  

• Damages and compensation  

Carazi Pty Ltd v Blow Dry Bar Franchising 

Pty Ltd (in liq) & Anor (No. 2) [2015] 

NSWSC 108 

• Fraudulent misrepresentation  

• Misleading and deceptive conduct – s.18 ACL  

• Representations as to future matters – s.4(1) ACL  

• Damages – s.236 ACL  

• Common law rescission for fraudulent 

misrepresentation 

Carlton v Pix Print Pty Ltd [2000] FCA 337 • Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Damages  

Cut Price Deli Pty Ltd v Jacques (1994) 49 

FCR 397; 126 ALR 413; (1994) ATPR 46-128  

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Causal link between contravening conduct and loss  

• Loss and damage suffered by conduct  

De Costi Seafoods (Franchises) Pty Ltd v 

Wachtenheim (No 3) [2013] NSWDC 54; 

BC201340091 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Unconscionable conduct at common law  

• Damages  

Guirguis Pty Ltd & Ors v Michel’s Patisserie 

System Pty Ltd & Ors [2016] QDC 117 (First 

Instance) 

• Misleading and deceptive conduct with a focus on 

reliance – s.18 ACL  

• Failure of the franchisor to disclose certain matters to 

the franchisee  

Guirguis Pty Ltd v Michel’s Patisserie 

System Pty Ltd [2017] QCA 083 (Appeal)  

• Misleading and deceptive conduct – s.18 ACL  

• Reliance on a Questionnaire and Deed of Prior 

Representations  

https://advance.lexis.com/document/?pdmfid=1201008&crid=40446f5f-0b68-4afc-89c3-187aba6308b0&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A58RJ-NPW1-FBV7-B4R5-00000-00&pddocid=urn%3AcontentItem%3A58RJ-NPW1-FBV7-B4R5-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A58RJ-NPW1-FBV7-B4R5-00000-00&pdteaserkey=sr59&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr59&prid=655d92c1-043c-48d5-93c7-3603a333514c
https://advance.lexis.com/document/?pdmfid=1201008&crid=43ea20ec-1353-4263-b7f8-519c88b1aa62&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5FFB-3DX1-JKPJ-G1RF-00000-00&pddocid=urn%3AcontentItem%3A5FFB-3DX1-JKPJ-G1RF-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A5FFB-3DX1-JKPJ-G1RF-00000-00&pdteaserkey=sr69&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr69&prid=ac1044e9-683f-437b-8fac-e560661db0b4
https://advance.lexis.com/document/?pdmfid=1201008&crid=43ea20ec-1353-4263-b7f8-519c88b1aa62&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5FFB-3DX1-JKPJ-G1RF-00000-00&pddocid=urn%3AcontentItem%3A5FFB-3DX1-JKPJ-G1RF-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A5FFB-3DX1-JKPJ-G1RF-00000-00&pdteaserkey=sr69&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr69&prid=ac1044e9-683f-437b-8fac-e560661db0b4
https://advance.lexis.com/document/?pdmfid=1201008&crid=b115fe3b-7f5f-4e64-ab5a-1c7bfb988cf0&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A58RJ-PCY1-JFDC-X47Y-00000-00&pddocid=urn%3AcontentItem%3A58RJ-PCY1-JFDC-X47Y-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A58RJ-PCY1-JFDC-X47Y-00000-00&pdteaserkey=sr43&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr43&prid=37cc95f3-3b3b-4e9e-b7b3-4dc42e219d0e
https://advance.lexis.com/document/?pdmfid=1201008&crid=de152ef4-b305-4936-ab8c-d4dc2d72aa3c&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials-au%2Furn%3AcontentItem%3A590V-0P21-F81W-2023-00000-00&pddocid=urn%3AcontentItem%3A590V-0P21-F81W-2023-00000-00&pdcontentcomponentid=267953&pdteaserkey=sr4&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr4&prid=5784bc49-e5ab-493b-8c12-3e707fa9d453
https://advance.lexis.com/document/?pdmfid=1201008&crid=de152ef4-b305-4936-ab8c-d4dc2d72aa3c&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials-au%2Furn%3AcontentItem%3A590V-0P21-F81W-2023-00000-00&pddocid=urn%3AcontentItem%3A590V-0P21-F81W-2023-00000-00&pdcontentcomponentid=267953&pdteaserkey=sr4&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr4&prid=5784bc49-e5ab-493b-8c12-3e707fa9d453
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• Liability where misrepresentation is by an agent of the 

franchisor 

JM & PM Holdings Pty Ltd v Snap-on Tools 

Australia Pty Ltd [2015] NSWCA 347 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Franchisee receiving independent accounting advice  

• Independent advice certificates reducing liability of 

franchisors 

• Contravention of the Franchising Code of Conduct 

Julstar Pty Ltd v Hart Trading Pty Ltd [2014] 

FCAFC 151 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Reliance on alleged misrepresentations  

• Contravention of the Franchising Code of Conduct 

• Franchisee conducted independent analysis  

Kaytonruby Pty Ltd v Glev Franchises Pty 

Ltd [1998] FCA 650 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Representations as to future matters  

Miletich v Murchie (2012) 297 ALR 566 • Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Representations as to future matters  

Palis Victoria Pty Ltd & Ors V Gelare 

International Pty Ltd & Ors [2015] FCCA 

2785 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Unconscionable conduct  

• Contravention of the Franchising Code of Conduct  

Pampered Paws Connection Pty Ltd v Pets 

Paradise Franchising (Qld) Pty Ltd (No 10) 

[2012] FCA 25 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Failure to disclose important matters in Disclosure 

Documents   

• Contravention of the Franchising Code of Conduct 

Poulet Frais Pty Ltd v The Silver Fox 

Company Pty Ltd [2005] FCAFC 131 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL)  

• Reliance of franchisee on misrepresentations when 

entering franchise agreement  

Sanders v Glev Franchises Pty Ltd [2000] 

FCA 1332; BC200206415 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL)  

• Representations as to future matters  

• Negligent misstatement  

SPAR Licensing Pty Ltd v MIS Qld Pty Ltd 

[2014] FCAFC 50 

• Misleading and deceptive conduct – s.18 of the ACL 

• Misrepresentations as to future matters – s.4(1) ACL  

• Contravention of the Franchising Code of Conduct  

• Franchisor did not provide current Disclosure 

Document to franchisee   

https://advance.lexis.com/document/?pdmfid=1201008&crid=f644b4dd-4961-4d30-b141-1cdc97eb26fd&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials-au%2Furn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pddocid=urn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pdcontentcomponentid=267953&pdteaserkey=sr0&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr0&prid=5784bc49-e5ab-493b-8c12-3e707fa9d453
https://advance.lexis.com/document/?pdmfid=1201008&crid=f644b4dd-4961-4d30-b141-1cdc97eb26fd&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials-au%2Furn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pddocid=urn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pdcontentcomponentid=267953&pdteaserkey=sr0&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr0&prid=5784bc49-e5ab-493b-8c12-3e707fa9d453
https://advance.lexis.com/document/?pdmfid=1201008&crid=f644b4dd-4961-4d30-b141-1cdc97eb26fd&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials-au%2Furn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pddocid=urn%3AcontentItem%3A590V-0P21-F81W-2027-00000-00&pdcontentcomponentid=267953&pdteaserkey=sr0&pdicsfeatureid=1517127&ecomp=-8ttk&earg=sr0&prid=5784bc49-e5ab-493b-8c12-3e707fa9d453
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SPAR Licensing Pty Ltd v MIS Qld Pty Ltd 

[2012] FCA 1116 

• Misleading and deceptive conduct – s.18 ACL  

• Contravention of the Franchising Code of Conduct  

• Need for causal link between representation and loss 

suffered by franchisee  

Thompson v Ice Creameries of Australia Pty 

Ltd (1998) ATPR 41-611 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL)  

Tomlinson V Cut Price Deli Pty Ltd (1995) 

ATPR (Digest) 46-151 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

• Damages under the Trade Practices Act 1974 (Cth) 

Traderight (NSW) Pty Ltd (ACN 108 880 

968) & Ors v Bank of Queensland Limited 

(ACN 009 656 740) (No 17) and 13 related 

matters [2014] NSWSC 55 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL)  

• Unconscionable conduct  

• Representations as to future matters  

• Negligent misstatement  

Trans-It Freighters Pty Ltd (ATF the Pollard 

Family Trust) v Billy Baxters (Franchising) 

Pty Ltd [2012] VSCA 71  

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL) 

 

Van Camp v Muffin Break Pty Ltd [2008] 

FMCA 386 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL)  

• Franchisee sought independent legal and accounting 

advice  

Walcan Pty Ltd v Superior Coffee & Cakes 

Pty Ltd [2002] FCA 1211 

• Misleading and deceptive conduct under the Trade 

Practices Act 1974 (Cth) (now the ACL)  

• Significance of Questionnaire and Deed of Prior 

Representations  

 

 


