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1. Refresh: The Basics 

This paper provides a short form refresh of significant components of the unfair contracts 
terms (UCT) legislative regime post 12 November 2016.  

It then discusses the determinations from cases handed down since that date in which UCT 
have been argued and provides some commentary on matters to consider when: 

(a) bringing UCT claims;  

(b) defending UCT claims; and  

(c) how the law in this area has developed and may further develop.  

1.2. Application  

This paper focuses on the application of the UCT regime post 12 November 2016.   

Prior to 12 November 2016 the UCT regime applied only to consumer contracts being 
contracts for goods or services, under $40,000, predominantly or substantially for personal 
domestic or household use.   

Post 12 November 2016 however the UCT regime also applied to 'small business contracts': 

(a) entered into after that date; 

(b) together with contracts renewed after that date; and 

(c) any terms varied in pre-existing contracts post 12 November 2016. 

Excluded from operation of the UCT regime for small business contracts were contracts in 
respect of shipping, constitutions of companies, insurance and anything the Minister had 
exempted. At this stage is no additional categories have been exempted. 

1.3. Standard Form 

Section 27 of the Australian Consumer Law (Schedule 2 to the Competition and Consumer 
Act 2010 (Cth))(ACL) creates a rebuttable presumption that a contract is a standard form 

contract unless evidence is presented that rebuts this presumption.  

Section 27(2) of the ACL lists matters a decision maker must take into account when 
assessing whether a contract is a standard form contract. These include: 

(a) whether one of the parties has all or most of the bargaining power relating 
to the transaction; 

(b) whether the contract was prepared by one party before any discussion 
relating to the transaction occurred between the parties; 

(c) whether another party was, in effect, required either to accept or reject the 
terms of the contract (other than the terms referred to in section 26(1))1 in 
the form in which they were presented; 

                                                
1
 These provisions are in respect to the subject matter of the contract and the upfront price payable. 
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(d) whether another  party was given an effective opportunity to negotiate the 
terms of the contract that were not the terms referred to in section 26(1); 

(e) whether the terms of the contract (other than the specific terms referred to 
in section 26(1)) take into account the specific characteristics of another 
party or the particular transaction.; 

(f) any other matter prescribed by regulation.  

1.4. Small Business 

Is defined in subsection 23(4) of the ACL as a contract where: 

(a) the contract is for the supply of goods or services, or the sale or grant of an 
interest in land; and 

(b) at the time the contract was entered into, at least one party is a business 
that employs fewer than 20 persons; and  

(c) either of the following applies: 

(i) the upfront price payable under the contract does not exceed $300,000;  

(ii) the contract has a duration of more than 12 months and the upfront 
price payable under the contract does not exceed $1,000,000. 

1.5. Unfair 

Section 24 of the ACL defines ‘unfair’. 

A term is unfair if three elements exist: 

(a) it causes a significant imbalance in the parties rights and obligations; 

(b) it is not reasonably necessary to protect the legitimate interests of the party 
who would be advantaged by the term; and 

(c) it would cause significant detriment to a party.  

When determining whether a term is unfair a court must take into account the extent to which 
the term is transparent and the contract as a whole.  

Section 25 of the ACL lists examples of the kinds of terms that may be unfair including: 

(a) a term that permits, or has the effect of permitting, one party (but not 
another party) to avoid or limit performance of the contract; 

(b) a term that permits, or has the effect of permitting, one party (but not 
another party) to terminate the contract; 

(c) a term that penalises, or has the effect of penalising, one party (but not 
another party) for a breach or termination of the contract; 

(d) a term that permits, or has the effect of permitting, one party (but not 
another party) to vary the terms of the contract; 
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(e) a term that permits, or has the effect of permitting, one party (but not 
another party) to renew or not renew the contract; 

(f) a term that permits, or has the effect of permitting, one party to vary the 
upfront price payable under the contract without the right of the other party 
to terminate the contract; 

(g) a term that permits, or has the effect of permitting, one party unilaterally to 
vary the characteristics of the goods or services to be supplied, or the 
interest in land to be sold or granted, under the contract; 

(h) a term that permits, or has the effect of permitting, one party unilaterally to 
determine whether the contract has been breached or to interpret its 
meaning; 

(i) a term that limits, or has the effect of limiting, one party’s vicarious liability 
for its agents; 

(j) a term that permits, or has the effect of permitting, one party to assign the 
contract to the detriment of another party without the other party’s consent; 

(k) a term that limits, or has the effect of limiting, one party’s right to sue 
another party; 

(l) a term that limits, or has the effect of limiting, the evidence one party can 
adduce in proceedings relating to the contract; 

(m) a term that imposes, or has the effect of imposing, the evidential burden on 
one party in proceedings relating to the contract; 

(n) a term of any kind, or a term that has the effect of a kind, prescribed by the 
regulations. 

1.6. Presumptions 

The following presumptions either reverse the onus of proof on the parties, to either prove, or 
disprove, certain presumptions of fact, or alternatively state unequivocally what is, or is not, 
included in the UCT regime. 

Section 24(4) of the ACL states that a term of a contract is presumed not to be reasonably 
necessary in order to protect the legitimate interests of the party who would be advantaged 
by the term, unless that party proves otherwise.  

Section 26 of the ACL states that a term cannot be unfair if: 

(a) defines the main subject matter of the contract; or  

(b) sets the upfront price payable under the contract; or  

(c) is a term required, or expressly permitted, by a law of the Commonwealth, a 
State or a Territory. 

The upfront price payable under a contract is consideration that: 
is provided, or is to be provided, for the supply, sale or grant under the contract; and  

(a) is disclosed at or before the time the contract is entered into, 
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(b) but does not include any other consideration that is contingent on the 
occurrence or non-occurrence of a particular event. 

Section 27 of the ACL creates a rebuttable presumption that a contract is a standard form 
contract unless evidence is presented that rebuts this presumption.  

1.7. Reasonably Necessary 

As yet there has been no specific decision in a fully contested case about what is reasonably 
necessary for protection legitimate interests of a business.  

However guidance can be obtained from consideration in respect of consumer contracts and 
the case to be considered in that instance is Jetstar Airways Limited v Free2. 

Examples have been offered of conduct which can be argued to be reasonably necessary to 
protect legitimate interests as long as they do not constitute penalties including: 

(a) banks being able to charge default interest rates for defaulting customers 
so as to keep the overall borrowing costs lower seem to be reasonably 
necessary to protect legitimate interests without increasing the costs 
generally for the consuming public.  

(b) airlines being able to charge a fee for administration costs to defray 
expenses on making changes to ticket reservations.   

2. Cases since UCT operative for small business contracts 

2.1. OPR WA Pty Ltd v Marron [2016] WASC 395 

Facts  

Under the terms of a contract of sale of residential land by OPR WA Pty Ltd (OPR) to 

Marron, the purchase price was $515,000 and a deposit of $51,500 was payable within 
seven days of the date of the Contract to be held by the agent as deposit holder. The 
settlement date was to be 28 days after Landgate issues a duplicate certificate of title for the 
Property.  

The deposit was paid to the agent. The duplicate certificate of title was issued so that 
settlement date under the contract was 3 May 2016. Marron did not effect settlement on 3 
May 2016.  

On 6 May 2016 OPR served Marron with a default notice stating Marron had failed to comply 
with his obligations and demanding remedy of the default by paying the balance purchase 
price within 10 business days to OPR.  

Marron refused, neglected or failed to pay the balance purchase price within 10 business 
days. On 5 May 2016, Marron wrote to OPR’s solicitors repudiating the Contract. On 27 May 
2016, OPR served a notice of termination of the contract on Marron relying on Marron’s 
failure to comply with the default notice and alternatively repudiation of the Contract.  The 
notice of termination stated: 

                                                
2
 [2008] VSC 539 
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“The Seller now by this Termination Notice elects to terminate the Contract and the 
Seller reserves the right to take all steps against you which the Seller has under the 
Contract ...including forfeiting the deposit” 

The Contract contained general conditions being: 

Seller right on default or repudiation 

If clause 24.1 applies, the Seller may:... (e) where the Buyer repudiates the 
Contract, terminate the Contract by Notice to the Buyer. 

Further Seller Right on Termination  

If the Seller terminates the Contract under clause 24(e), the Seller may, 
subject to the further provisions of this clause, elect to exercise any one or 
more of the following: 

(a) forfeit the Deposit;  

(b) sue the Buyer for Damages for default; 

(c) resell the property.  

Resale within 12 months 

If:  

(a) settlement of the resale of the property occurs within 12 
months after the Seller terminates the Contract; and  

(b) after taking into account the costs and expenses of the resale 
and the amount of the deposit which has been forfeited, the amount held by 
the Seller 

(c) is less than the Purchased Price, the Buyer must pay to the 
Seller, as liquidated damages, the difference between the amount held by 
the Seller and the Purchase Price; or  

(d) exceeds the Purchase Price, the excess belongs to the Seller.  

The Decision 

OPR commenced proceedings seeking summary judgement including damages, interest and 
costs. It also sought the deposit and any interest accruing on the deposit.  

Marron opposed summary judgement on the basis that: 

(a) if the Deposit was released to OPR there was a real risk that OPR would 
rely on the contract clauses to keep the entire deposit or any excess; 

(b) the general conditions which permitted this were unfair, void and should be 
set aside; 

(c) OPR has failed to mitigate its loss; and  
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(d) the alleged breach of duty to mitigate loss raises an arguable defence 
which can only be resolved on the evidence at trial. 

The Court found that Marron had no arguable defence under the general law, but was 
seeking to have the general conditions set aside by operation of the legislative provisions 
that regulate UCT in Part 2-3 of the ACL.  

When considering the legislation’s application the Court determined: 

(a) the ACL applied; 

(b) Marron had failed to prove that the contract was a standard form contract 
as he had failed to lead evidence to establish this. No evidence was filed 
disclosing Marron’s purpose for acquiring the property (which was a 
residential property), nor that the acquisition was wholly, or predominantly 
for personal, domestic or household use. Marron had failed to establish a 
threshold issue under the ACL; 

(c) the general conditions were transparent as they were expressed in 
reasonably plain language, legible, presented clearly and readily available 
to the party affected by it; 

(d) if the Contract had been completed, then, the Deposit would have been 
counted towards the purchase price. If terminated through buyer default, 
then there is risk of forfeiture of the deposit, and in some circumstances, an 
‘excess’ being kept by the seller upon a re-sale, after taking into account 
the costs and expenses of the re-sale and the amount of the deposit which 
has been forfeited. The Court was not satisfied that the operation of this 
clause would cause a significant imbalance in the parties’ rights and 
obligations under the contract... 

2.2. ACCC v Get Qualified Australia Pty L6td [2017] FCA 709 

Facts  

From 24 June 2010 to 17 March 2017, Get Qualified Australia Pty Ltd (in liq)(GQA) operated 

a business involved in assisting and advising customers to obtain nationally recognised 
qualifications from registered training organisations (RTOs). 

A central part of GQA’s business involved assisting customers to obtain nationally 
recognised qualifications by the process of “Recognition of Prior Learning"(RPL). GQA 
assisted customers to gain formal certification of their skills on the basis of recognising both 
their prior formal and informal education and experience in the workplace. GQA assisted 
customers compile evidence to submit to the appropriate RTO to obtain a formal 
qualification. It acted as an intermediary between the RTOs and the customers.  

ACCC initially brought freezing orders which were granted by the Court. The ACCC then 
brought these proceedings alleging GQA engaged in misleading and deceptive conduct (s18 
ACL), imposed UCT on its customers (s24 ACL), entered into unsolicited consumer 
agreements (s69 ACL) which failed to comply with the Competition and Consumer Act 
requirements (ss79 and 86 ACL) and engaged in unconscionable conduct.  

On 17 March 2017 liquidators were appointed to GQA. On 22 March 2017 the ACCC sought 
leave to proceed against GQA despite it being in liquidation which was subsequently 
granted.  
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For the purposed of this paper I will only address the UCT findings of the Court.  

The Decision 

Justice Beach in considering the ACCC arguments about whether UCT had been imposed 
on GQA customers made the following observations: 

(a) the GQA contract was a consumer contract predominantly for personal use 
and was a standard form contract3.  

(b) GQA’s advertisements containing statements such as “100% Success 
Guaranteed”, “100% Money Back Guarantee”, “100% Success or Money 
Back”, and sending emails which stated4: 

“1. 100% Money Back Guarantee – It’s our aim to get our applicants 
qualified and we will do everything we can to help you once we determine 
you’re eligible. If, however, your application is unsuccessful, we will give 
you your money back”;  

(c) the actual terms of the refund policy5 were: 
 

“Refunds 

 

GQA may refund fees in limited circumstances. This policy outlines where a 

refund may apply and the process for requesting a refund. To request a refund of 

fees paid to GQA for the following programs, applicants must complete the 

relevant refund request form and send it to the organisation as set out in this 

refund policy and procedure: 

 

This policy applies to fees paid for the: 

 Skills recognition or RPL services 

 Online studies 

 

Eligibility for a refund 

 

Fees will only be refunded by GQA where a participant / applicant: 

 Pays duplicate fees for the one service 

 Makes an overpayment 

 Has submitted all evidence to GQA and the portfolio has been 

submitted to the RTO who has reviewed the application and has 

determined that there is not enough valid, current, authentic and 

sufficient evidence to grant competency. 

 

                                                
3
 At [340] 

4
 At [76 and 160] 

5
 At [171]  
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Discretionary refunds 

GQA may, at its discretion, refund a fee for other reasons than those 

described above. GQA will advise the participant/ applicant to apply for a 

refund should this occur.  

 

When GQA will not refund fees 

 

For the avoidance of doubt, GQA does not accept the following circumstances 

as grounds for the refund of fees and will not refund fees where: 

 An applicant merely changes his/her mind; 

 An applicant is unable to provide documentation to support the claim for a 

refund 

 An applicant provides forged or plagiarised documentation, or the 

organisation discovers that provided documents are not valid in any way; 

 An application refuses to provide evidence 

 An applicant has exceeded the 90 days in which an application is to be 

completed in, without an extension being granted; 

 An applicant refuses theoretical or practical assessment 

 An application falsely claims that he/she is able to provide evidence for the 

portfolio, but neglects to do so.” 

(d) the terms of the refund policy were not brought to the attention of 
consumers at the time of entering into an agreement with GQA and were 
not transparent6.  

(e) the terms of the refund policy caused a significant imbalance in the parties 
rights and obligations under the GQA consumer contract7; 

(f) the terms of the refund policy were not reasonably necessary to protect 
GQA’s legitimate interest because the policy could be relied upon to refuse 
a refund in circumstances where GQA had not incurred any significant 
costs in relation to a particular customer or GQA would not be out of pocket 
if a refund were provided8; 

(g) the refund policy caused significant financial and other detriment to 
consumers given that consumers affected by the refund policy had not 
received the promised services (obtaining qualifications through the RPL 
process) but had incurred significant expense9; 

In light of these findings the Court ordered that the refund policy term was void by operation 
of section 23 ACL.  It also found that the director was knowingly involved in the making of 
these representations and in implementing the policy in a way that was unfair to consumers.  
Thus the director was found personally liable for the offences of the company. 

                                                
6
 At [342] 

7
 At [343]  

8
 At [344] 

9
 At [345] 
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2.3. Bass Coast Resort Pty Ltd v Success Resources Australia Pty Ltd [2017] VCAT 
1217 

Facts 

Success Resources Australia Pty Ltd (Success Resources) is a promoter of events at 
which public speakers conduct seminars.  

Bass Coast Resort Pty Ltd (Bass Coast) conduct a business as a licensed estate agent and 

Mr Konynenburgh works in the agency.  

After attending a seminar/workshop with his wife in 2016 which they both found beneficial, 
Mr Konynenburgh booked on 30 November 2016 to attend a seminar more specifically 
related to his real estate agency business. The seminar was to be given by Mr Green from 
the UK and was to take place in Melbourne on 16-18 January 2017.  

Mr Konynenburgh completed in handwriting a printed order form – which is the standard 
form on Success Resources letterhead – inserting name, address, the amount which is paid 
($3,995.00) and ticked a box next to the words ‘Terms and conditions: I have read and 
accepted the terms and conditions overleaf’ and signed and dated the form. 

On 9 December 2016, Mr Green sent Bass Coast an email saying he had to ‘postpone the 
Melbourne event to a later date to be confirmed in 2017’. He offered to allow Bass Coast to 
attend the same course in Sydney on 13-15 January 2017 and to receive from Success 
Resources a $500 rebate as a goodwill gesture for inconvenience, or alternatively to book a 
family member or current business partner in to the Sydney event for $995.00. 

Bass Coast did not accept the offer as those dates did not suit Mr Konynenburgh. Whilst the 
email came from Mr Green, the Deputy President found that it was sent with the knowledge 
and consent of Success Coast because it expressed an offer from Success Coast to make a 
rebate if one of the offers was accepted.  

An exchange of emails occurred with Bass Coast seeking a refund. No refund was paid and 
the proceedings were commenced.  

The Decision 

Success Resources argued before the Tribunal that: 

(a) Bass Coast had declared that it had read and understood the terms and 
conditions; 

(b) the Melbourne seminar was not cancelled, rather it was postponed; and  

(c) clause 3 of the terms and conditions could be relied upon by it to deny the 
refund.  

Clause 3 of the terms and conditions read: 

“We may change the Speakers, the Hours, the Dates and/or Location of the Seminar 
Services for any reason by notifying you in writing of the change and detailing 
substitute Speakers, Seminar Hours, Dates and / or Location and we shall; have no 
liability to you and you shall make no claim against us (including for a refund), in 
respect of the same.” 
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Deputy President Ludlam rejected Success Resources’ submissions stating: 

Clause 3 exemplifies pure drafting overreach, because it purports to empower 
Success Australia to supply the opposite of what it contracted to supply. Any number 
of comedic examples would come to mind were clause 3 to have any effect10… 

Because clause 3 is an unfair term and thus void, the fact that there was a 
declaration that the terms had been read and understood does not add anything to 
the matter. One possibility is that Bass Coast was comfortable signing the contract 
because it knew clause 3 was void11.  

Objectively, the December Melbourne seminar was cancelled, rather than being postponed. 

Deputy President Ludlam then went on to say there is no doubt that: 

(a) this is a standard form contract. Section 27 of the ACL creates a rebuttable 
presumption that a contract is a standard from contract, and the 
Respondent has not presented any evidence which could rebut that 
presumption12.  

(b) the term is unfair. The purported rights reserved to Success Resources 
renders the obvious imbalance in the party’s rights and obligations far more 
than ‘significant’.  

(c) the reservation of rights is not reasonable necessary to protect Success 
Resources rights, and they would cause a significant detriment to Bass 
Coast, because they would allow Success Resources to keep Bass Coast’s 
money without supplying anything of value to Bass Coast13.  

(d) Section 24(2) of the ACL enables a Tribunal to consider the extent to which 
the term is transparent when considering whether a term is unfair. I find that 
the clause is transparent because it is expressed in plain language, was 
legible, presented clearly, and was readily available for Bass Coast to read.  

(e) However this does not assist Success Resources, because the definition of 
‘unfair’ does not require the term to not be transparent. It is quite possible –
as is the case here – for a transparent clause to be unfair14. I declare the 
term to be an unfair term.   

(f) Because the sole ground on which Success Resources attempted to retain 
Bass Coast’s money was clause 3,  will order Success Resources to refund 
the money. I will also order Success Australia to reimburse Bass Coast the 
filing fee on this application of $204.90. 

2.4. Qamaruddin v Kolak Living Pty Ltd [2017] ACAT 45 

Facts  

Kolak Living Pty Ltd (Kolak) advertised for sale a number of houses to be built in Wright on 

blocks it leased from the ACT Government under the Land Rent Scheme. The scheme 

                                                
10

  At [13] 
11

 At [12] 
12

 At [16] 
13

 [at 21] 
14

 [at 22] 



 

Page 11 

mstl03_1601618_131.docx  

allows home buyers or builders to rent land from the government rather than purchasing a 
building block thereby reducing the cost of establishing a new home.  

Qamaruddin was looking for a first home for her family. She had a strict budget of $540,000. 
In late March 2016 she contacted Kolak to express an interest in a block. The block she 
selected had been chosen by the principal of Kolak to build his own home and had designed 
a two storey home for it estimated to cost about $623,583.  

Before the main contract to build the home and transfer the land lease, Kolak and 
Qamaruddin entered into a preliminary contract. Under the preliminary contract, Qamaruddin 
paid Kolak $8,300 being, a $5,000 reservation fee to reserve the selected block for 28 days 
and a $3,300 design fee to customise the existing plan during that period.  

Under the terms of the preliminary contract if the parties went on to exchange building 
contracts the reservation fee was credited against the building price, but if they did not 
proceed for any reason Kolak retained the fee. The design fee was not refundable and was 
not credited against the price of any subsequent building contract.  

Kolak issued Qamaruddin with an invoice for $8,300, which operated as an offer to enter into 
the preliminary contract. Under its terms the offer was deemed accepted on payment of the 
invoice.  

Qamaruddin was reluctant to pay the invoice as she was concerned the build may not be 
able to be reduced to meet her budget.  Kolak’s representative worked with her and 
eventually sent her an email in which 3 specific options were contained to reduce the size of 
the design or the standard of the inclusions to being to cost down with the qualification that 
Kolak could not offer a definitive price “until we have fully drafted and dimensioned concept 
plans”.  

Reassured Qamaruddin paid the invoice. However building contracts were never exchanged 
as the parties were unable to agree a final design which was acceptable to Qamaruddin and 
within her budget.  

Qamaruddin applied to obtain a partial refund of monies that she paid to Kolak. 

Kolak counterclaims $10,000 for compensation for additional work time and resources used.  

The Decision 

Senior Member Ferguson determined15 that the supply of the design services to Qamaruddin 
was for wholly or predominantly personal, domestic or household use or consumption and 
thus it was a consumer contract within the meaning of section 23(3) of the ACL. 

Kolak argued that it was not a standard form contract as Qamaruddin had an opportunity to 
raise an objection to the terms prior to accepting them but had failed to do so.  

Kolak provided evidence that one prior customer had negotiated the payment of the 
reservation fee in the past and that 30-45% of customers had entered into building contracts 
without first having reserved the block.  

Senior Member Ferguson did not find that Kolak had provided sufficient evidence to rebut 
the presumption that this was a standard form contract16 due to: 

                                                
15

 At [46]  
16

 At [53]  
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(a) the terms were prepared by Kolak before any discussion relating to the 
transaction occurred between the parties; 

(b) Qamaruddin was not given an effective opportunity to negotiate the terms 
of the preliminary contract ; 

(c) the terms of the contract do not take into account the specific 
characteristics of Qamaruddin or the transaction; 

(d) potential customers were all given Kolak’s documentation when they 
expressed an interest in a particular house and land package. Nothing in 
that documentation suggests or invites negotiation.  

Qamaruddin argued for a full refund of the $5,000 reservation fee on the basis that: 

(a) the non-refundable character of the reservation fee was unfair; and  

(b) she paid the fee in reliance on false representations by Kolak that the 
budget could be achieved by her choosing one of the 3 specific options 
provided to her by Kolak’s representative. 

Qamaruddin also sought a partial refund of the design fee ($2,000 out of the $3,300 
charged) because: 

(a) the amount charged was excessive and was not a reasonable estimate of 
actual cost of the design work; and  

(b) although she paid for full working plans from the architect engaged by 
Kolak she only received a sketch plan. 

Senior Member Ferguson found that the price for both the design process and reserving the 
block were disclosed in the invoice prior to entering into the preliminary contract and were 
not contingent on the occurrence or non-occurrence of a particular event. As such the terms 
setting out the prices were both the ‘upfront price’ payable under the preliminary contract. 
Pursuant to section 26 of the ACL the UCT provisions do not apply to these terms.  

The stipulation that the reservation fee is non-refundable however, is not captured by section 
26 as it is not the subject matter of the contract or the upfront fee, and therefore is not 
exempt from the operation of the UCT provisions.  

To assess whether the no refund term was unfair the tribunal considered the term at the 
point at which the contract was formed, applying the test set out by Jarrett J in Ferme & Ors 
v Kimberley Discovery Cruises Pty Ltd [2015] FCCA 2384 (Ferme). 

Senior Member Ferguson found that the no refund term deprives Qamaruddin of the benefit 
of her deposit should the parties not proceed to a building contract and thus creates an 
imbalance in the parties rights and obligations under the contract because only 
Qamaruddin’s rights are adversely affected if the building contract did not proceed. 

Senior Member Ferguson adopted the two step test from Ferme to determine whether Kolak 
had rebutted the section 24 presumption that the term was not necessary to protect Kolak’s 
business interests of: 

(a) has it identified the legitimate interests it says are protected by the term: 



 

Page 13 

mstl03_1601618_131.docx  

(b) has it demonstrated that the term was reasonably necessary in order to 
protect the legitimate interests identified as warranting protection? 

Kolak submitted that the no refund term protected its legitimate economic interests in 
defraying certain types of business costs (operating, negotiating and compliance costs).  
Senior Member Ferguson found that the types of costs identified by Kolak would normally 
and properly be incurred in the course of its business and that it has a legitimate interest in 
defraying all its normal and proper costs of business to protect its financial position.  

Senior Member Ferguson stated that his view of the Ferme case was the cost needed to be 
both reasonable and necessary and was not satisfied that there was sufficient evidence to 
establish: 

(a) what those likely costs were or how they could be quantified; and  

(b) whether or how such costs were otherwise defrayed in its business 
operations; for example by the proceeds from building contracts or design 
fees.  

Taking into account the contract as a whole the Senior Member found: 

(a) that the no refund clause was at least partially to deter customers from 
deciding not to proceed to the building contract and that there was no 
equivalent deterrent for Kolak17.  

(b) Kolak had not established it was reasonably necessary to defray its holding 
costs by retaining the whole reservation fee18, but said 

(c) if the amount retained was based on a formula informed by a genuine 
estimate of Kolak’s costs it might be the case that such a term was 
reasonably necessary. In this case for example, such a formula might factor 
in the actual cost of land rent for the reservation period. There is nothing to 
suggest an attempt to balance the interests of the parties as the term only 
penalised the customer (Qamaruddin) regardless of the cause of the failure 
to proceed with the building project19.  

(d) a no refund clause would result in a financial detriment to Qamaruddin as 
she would be $5,000 out of pocket20; 

(e) the terms were not transparent as the language used is contradictory and 
unclear and is capable of the customer to mistakenly conclude that they are 
contractually obliged to enter into the building contract after the reservation 
period expires21; 

(f) that the no refund term is void as an UCT, but that as the block had been 
reserved for her pursuant to the contract terms (i.e. there had been 
performance unlike Ferme) Qamruddin is not entitled to a refund of the 
reservation fee22.   

                                                
17

 At [91] 
18

 At [96] 
19

 At [97] 
20

 At [100] 
21

 At [103 – 107] 
22

 At [113] 
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Other claims were made in respect of misleading and deceptive conduct under section 18 of 
the ACL but it is not proposed to address those matters in this paper.  

2.5. Abraham v GoGetta Equipment Pty Ltd [2017] NSWCATCD 22 

Facts  

On 5 March 2015, Abrahams entered into a rental agreement to hire out a 2007 Holden 
Commodore in exchange for weekly rents of $163.59 for min 12 months, with GoGetta. 

GoGetta was a provider of commercial equipment rental. 

Abraham noticed problems with the car soon after he took possession.  When not resolved 
in fill he sought to return the vehicle to the supplier - dealer Pride & Jay Motors.  GoGetta 
sought payment of the balance payments due under the rental agreement. 

Abraham applied to NCAT for orders to: 

(a) refund amounts paid to GoGetta totalling $1,981.4; and 

(b) relieve him from payment of $6,905.87 as the vehicle was barely used and 
has been surrendered due to its unworthy state.  

The Decision 

As a preliminary issue the Tribunal determined that the ACL was incorporated into State law 
through the respective State Fair Trading Act (NSW). 

GoGetta and Abraham agreed to the terms and conditions of the Rental Agreement which 
was alleged to be signed (via Docu-Sign ) by Abraham. 

The Commercial Rental Agreement operated as follows: 

(a) GoGetta was informed by Abraham his purpose in acquiring the car was for 
the delivery of goods.   

(b) GoGetta provides a rental option to the Hirer - with an option to buy a the 
end of an agreed term. 

(c) GoGetta accepted no responsibility for the condition of the car.  They buy 
the vehicle chosen by the customer and then rent it back to the customer.   

(d) Clause 11 of the Rental Agreement provided: 

"Reliance and Warranties" 

A. The Hirer asks that intending to enter into this agreement: 

(i) it has not relied in any way on the Owner's (GoGetta's) skill or 
judgment; 

(ii) it has satisfied itself as to the condition and suitability of the 
equipment and its fitness for the hirer's purposes; and 

(iii) it has previously examined the equipment and satisfied itself as 
to its compliance with the specifications contained in the 
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equipment schedule as well as its condition, quality, fitness for 
its intended purpose and the validity of the warranties of the 
manufacturer and/or supplier, 

B. Any or all of the conditions, or warranties expressed by the owner as 
to the conditions, suitability, quality, fitness for its intended purpose 
safety or title of the equipment are hereby neglected and excluded to 
the fully extent permitted by law and the owner (GoGetta) gives no 
such warranty or conditions and the Hirer [Abraham] acknowledges 
the Owner (GoGetta) has not given any such warranty or condition. 

This case raised the issue of whether GoGetta was a linked credit provider to which part 5.5 
of the ACL applies.  If so, whether Abraham is entitled to enforce the consumer warranties, 
(s54 ACL) against the linked credit provider. This paper does not propose to deal with those 
issues.  

Abraham agued clause 8(a) of the Rental Agreement was unfair as it provided "the Hirer's 
obligations including the obligation to pay rent continues notwithstanding any defect of the 
Equipment."  

Senior Member Shipp found: 

(a) the Rental Agreement was not a consumer contract as Abraham had 
acknowledged the car was for the purposes of deliverers for his family's 
business.  It was not for personal, domestic or household consumption". 

(b) the Rental Agreement was a small business contract. Abraham's evidence 
suggested his small family business had less than 20 employees and the 
upfront price disclosed was $6,616.41. 

(c) as GoGetta had not sought to prove this was not a standard form contract 
the statutory presumption applied. 

(d) there was no evidence this contract was an excluded contract. 

(e) clause 8(a) is an ancillary subsidiary term and does not go to the main 
subject matter of the contract. Thus it is not an exempt term.   

(f) in considering whether clause 8(a) was unfair, Senior Member Shipp 
observed23:  

"The meaning attributed to the term 'significant' appears to have attracted some 
judicial controversy." 

In Division of Consumer Affairs Vic v APPT24 President Morris determined25:  

"The word 'significant' simply means 'important' or 'of consequence'.  It does not 
mean 'substantial'.  It is not a word of fixed connotation and beside being elastic is 
somewhat indefinite"… 

By contrast, in Jetstar Airways Pty Ltd v Free26, Cavanaugh J disagreed and 
concluded27: 

                                                
23

 At [66] 
24

 [2006] VCAT 1493  
25

 At [95] 
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"I recognise the perils of attempting to paraphrase statutory language, but in my 
view, the context of the word 'significant' in s32W shows that means principally at 
least, significant in magnitude meaning not too distant from substantial." 

The Senior Member found: 

(a) a significant imbalance was created as Abraham is potentially liable to 
continue to pay despite having no continuing access to equipment; 

(b) GoGetta made no submissions that clause 8(a) was reasonably necessary 
to protect its legitimate interest, thus s24(4) ACL presumption was not 
rebutted; 

(c) there was no doubt detriment would be caused if the clause was relied on. 

(d) clause 8(a) was unfair and void28 . 

However Senior Member Shipp found a lack of evidence to support Abraham's claim that the 
car was not roadworthy and safe and fit for purpose.  Repairs had been done but no 
evidence had been provided from a mechanic, despite him having seen one about the 
roadworthiness or otherwise of the car. Items had been fixed and a remaining issue of 
smaller wheel rims had no evidence it affected roadworthiness.   

GoGetta did not have to rely on clause 8(a) (the one declared void) to enforce its agreement 
as other clauses permitted it to do that.  As the other clauses of the Rental Agreement had 
not been challenged as being unfair and were thus not void the Tribunal ordered that 
Abraham pay the balance of rent under the Rental Agreement being $6,905.87 to GoGetta. 

3. Learning for instigating UCT claims 

3.1. Comments from Judges 

If you fail to address the threshold issues, such as, whether the contract is for personal, 
domestic or household use, such as in the case of OPR WA Pty Ltd v Marron, then you “fail 
to establish the purpose of a defence under the unfair contract term provisions of the ACL,” 

as stated at paragraph 37 of the judgement.  

Similarly to establish a term is unfair you need to demonstrate that the potential operation of 
the term would cause a significant imbalance in the parties’ rights and obligations under the 
contract. If you cannot demonstrate this on the evidence then as occurred in that case, the 
Court will not be satisfied that it is an unfair term.  

In Bass Coast v Success Resources, Deputy President Ludlam said that 

“Clause 3 [the unfair contract provision in this case] exemplifies pure drafting overreach, 
because it purports to empower Success Australia to supply the opposite of what it 
contracted to supply. Any number of comedic examples would come to mind were clause 3 
to have any effect.29” 

  

                                                                                                                                                  
26

 [2008] VSC 539 
27

 At [105]  
28

 At [74] 
29

 At [13]  
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Whilst not every clause will be as blatant as the clause in Bass Coast case, it should provide 
comfort to a plaintiff considering whether or not to commence proceedings where there is a 
clause of this type, that decision makers have made it clear that without any suff icient 
justification for such clauses these will be declared to be void.  

3.2. Observation from the cases 

When framing a claim under the UCT provisions remember that upfront price payable and 
subject matter of the contract are exempt from the operation of the provisions.  

So to avoid wasting time in preparing evidence or submissions on reasonableness or 
fairness of the price set by the contract as occurred in Qamaruddin v Kolak, look to the other 

provisions to determine if recoverability is possible.  

In that case whilst the amount could not be challenged as an UCT the ability to avoid the no 
refund clause was subject to UCT claims.  

3.3. Practicalities 

Ensure when commencing proceedings you have the evidence that establishes the 
application of the UCT provisions to the specific contract the subject of the proceedings.  

Like in the case of the ACCC v Get Qualified Australia you must ensure you establish: 

(a) it is either a consumer contract or a small business contract; 

(b) what the relevant term was and how, if at all, was made known to the other 
contracting party; 

(c) that there was a significant imbalance in the parties rights and obligations; 

(d) where undefended, that the term was not reasonable necessary to protect 
the legitimate business interests of the party seeking to rely on it; 

(e) that financial or other detriment would be caused to the other contracting 
party.  

Note that the ACCC v Get Qualified Australia case was in effect undefended as the 

liquidators indicated that they would not oppose or consent to the proceedings.  

As a result care should be taken when referencing this decision in fully contested cases. 

4. Learning for defending UCT claims 

4.1. Comments from Judges 

In Bass Coast v Success Resources, Deputy President Ludlam stated the fact that there was 
a declaration that the terms had been read and understood does not add anything to the 
matter. One possibility is that Bass Coast was comfortable signing the contract because it 
knew clause 3 was void. 

Reliance on declarations of having read and understood clauses will not be enough on its 
own.  
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4.2. Observation from the Cases 

Where the only evidence lead to defend the imposition of a clause is the drafted terms of the 
clause itself and an acknowledgement that the clause has been read and understood, a 
party is placing entire reliance on a decision maker sharing the same view of the clause as 
the party seeking to rely on it.  See Bass Coast v Success Resources above.  

This type of approach disregards the other points available to argue that the UCT provisions 
do not apply (e.g. it is not a standard form contract, or was not a small business contract) or 
alternatively are reasonably necessary (e.g. to offset the costs of business for all other 
consumers) and thus avoid a declaration under section 250 of the ACL. 

Qamaruddin v Kolak demonstrated that it is necessary to provide evidence to rebut the 

presumption that a standard form contract exists. A failure to lead such direct evidence will 
result in the presumption standing.  

Stating merely that someone had a chance to negotiate terms with you but chose not to do 
so will be insufficient to rebut the presumption, particularly where there is no evidence that 
the other party has been informed that they have a right to negotiate the terms of the 
contract with the party providing it to them.  

Failure to rebut statutory presumptions will also result in a failure to defend of a claim 
Abraham v GoGetta, 

4.3. Practicalities 

Ensure your clients have evidence to substantiate their claims as to what their business 
costs are and therefore provide you with a platform to argue whether a term is reasonably 
necessary to protect these business costs.   

Generic global figures will only get you so far. Specifics and analysis may mean you need an 
accountant, in-house or external or an expert to quantify these for you to enhance the 
prospects of your submissions being agreed with by the determining court or tribunal.  

5. How our understanding of the law has developed 

This area of the law is still developing and will gradually be utilised more often as an 
alternative pleading I suspect usually with other causes of action.  

Some of these cases were argued by self-represented litigants resulting in them losing on 
legal points which solicitors would in my view usually main detect and address when 
presenting evidence or submissions in these types of cases.  

I have not been able to identify a judgement as yet of a fully defended small business 
contract case arguing that an otherwise UCT should not be declared void on the basis of it 
being reasonably necessary to protect business interests.  

This legislative regime has the potential to be an area of contest for sufficiently funded 
litigants, arguing over either significant amounts, or to avoid having a precedent set of 
voiding a term in a standard form contract.  

in the interim reference should be had to determined cases in the 'consumer' contract space 
as there is a greater body of case law available due to the earlier enactment of the UCT for 
that type of contract.  
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Like misleading and deceptive conduct cases each decision is likely still to be determine don 
its specific factual circumstances but the more cases are decided the more guidance will be 
available for what is likely to be declared unfair and void.  
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