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1. Cases covered 

This paper provides a review of some cases relevant to franchising and is designed to 
supplement a presentation provided at the National Franchise Convention 2017 (NFC) held 

by the Franchise Council of Australia.  

It covers: 

(a) BSB Pty Ltd v Stan Meyer Pty Ltd1;  

(b) Heaney Enterprises Pty Ltd v Just Cuts Franchising Pty Ltd2;  

(c) a discussion of some unfair contract term (UCT) cases decided post 12 

November 20163, including mention of some Australian Competition and 
Consumer Commission (ACCC) prosecutions that have commenced, but 

not yet been determined, providing an insight into what the Regulator 
considers contradicts the law; and  

(d) the first prosecution by the ACCC for a breach of good faith: ACCC v 
UltraTune Australia Pty Ltd.  

I have also provided as an Annexure to this paper, another paper prepared for a webinar 
provided for the Queensland Law Society, which discusses a number of other UCT cases 
decided post 12 November 2016.  

Due to time constraints for the NFC presentation everything in the annexed paper was 
unable to be covered in that NFC presentation.  

2. BSB Pty Ltd v Stan Meyer Pty Ltd & Ors4 

2.1. Facts 

(a) BSB Pty Ltd (BSB) the franchisor and Stan Meyer Pty Ltd (Stan Meyer), 

the franchisee, entered into a franchise agreement in 2006 for the grant of 
operation of a TeleChoice franchise which sold phones and phone plans on 
behalf of telecommunications providers. 

(b) Pursuant to the franchise agreement Airtime Commission was payable by 
BSB to Stan Meyer at the rate set out in the schedule to the franchise 
agreement.  

(c) The relevant clause of the franchise agreement was clause 13(c) which 
stated: 

“In the event that the franchisee’s percentage or portion of Airtime 
Commission has not otherwise been prescribed by the Franchisor, the 
Franchisee’s Airtime Commission shall be the percentage or portion of the 
Airtime Commission as is specified in Item 21(b) of the Schedule.” 

                                                
1
 [2017] VCC 320 

2
  [2017] VCC 293 

3
 Being the date of commencement of the application of the UCT regime to standard form small 

business contracts. 
4
  [2017] VCC 320 
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(d) Commission was paid at the rate in the Schedule until 2008. 

(e) In 2008 BSB introduced a new system for calculating Airtime Commission 
payable and communicated that by email to all franchisees.  

(f) That new system was developed to encourage all franchisees to: 

(i) keep their franchises to a certain standard; 

(ii) sell as many phones and phone pans as possible; 

(iii) pay their bills on time; 

(iv) attend franchise meetings that would help them understand what was 
going on within the franchise (Incentivisation Plan)5. 

(g) Stan Meyer exited the system in 2011 after seeing its rate for payment of 
Airtime Commission reduce to zero and owed BSB money. 

(h) BSB eventually commenced proceedings against Stan Meyer seeking 
payment of the amount owing to it.  

(i) Stan Meyer counterclaimed against BSB principally alleging that: 

(i) BSB did not pay Airtime Commissions to Stan Meyer at the rate due 
under the franchise agreement, by not having given proper notice to 
effect change to the schedule rate; and 

(ii) that by purporting to vary the rate of Airtime Commission payable BSB, 
breached an implied term of good faith, or acted unfairly, or 
unconscionably towards, or imposed a penalty upon Stan Meyer. 

2.2. The Decision  

The Court determined that: 

(a) the notices given to Stan Meyer by BSB about variations to the Airtime 
Commission rate were effective to change the rate payable in accordance 
with the franchise agreement. This was despite the franchise agreement 
having a clause which stipulated how notice was to be provided under the 
franchise agreement to either party which had not been complied with by 
BSB.  

The Court said that: 

(i) it was satisfied that Stan Meyer was notified of the changes to Airtime 
Commission, and of the commissions available, in advance of them 
being applied, in email bulletins sent to franchisees6. 

(ii) commercial efficacy in construing the franchise agreement results in 
nothing being gained commercially by requiring a more formal; sort of 
notification be provided7 than had occurred. Clause 13(c) did not 

                                                
5
 At [96]. 

6
 At [62]. 

7
 At [64]. 
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require the more formal application of the notice provision clause in 
the franchise agreement. 

(b) BSB’s conduct in changing the rate of Airtime Commissions was not a 
breach of an implied term that BSB would act in good faith8, nor of its duty 
to co-operate9.  

BSB acknowledged that there is an implied duty of good faith in all 
franchise agreements and that it required it to exercise its power to amend 
the Airtime Commission for a proper or legitimate purpose and not 
capriciously. It agreed that it needed to ensure that it had regard to the 
legitimate interests of Stan Meyer in the enjoyment of the fruits of the 
franchise agreement10. 

BSB however submitted that the changes to Airtime Commission were 
introduced for good commercial reasons namely the Incentivsation Plan 
which considered the interests of Stan Meyer which were effected. 

The Court agreed that the changes were an exercise of power for a 
legitimate purpose, which was done honestly and reasonably and was not 
capricious and thus found no breach of an implied duty of good faith11.  

The Court also cited Council of the City of Sydney v Goldspar Australia Pty 
Ltd12 for the proposition that the duty of co-operation does not extend to 

being nice or even reasonable to the other party and that as the Airtime 
Commission was not reduced to such a level as to effectively put Stan 
Meyer out of business then Stan Meyer was not deprived of the benefit of 
what it contracted for in the sense contemplated by the duty13. 

The Court also found that it was not unconscionable of BSB to reduce the 
rate of the Airtime Commission in the circumstances.  

For a finding of unconscionability to have been made the Court said it was 
necessary for some special disadvantage to have been found of Stan 
Meyer. Although the categories of special disadvantage are not closed, the 
court noted that it must be something more than commercial vulnerability 
(however extreme) to elevate it to special disadvantage14. The fact that the 
franchise agreement gave BSB the power to vary the rates unilaterally did 
not of itself convince the Court that this of itself constituted 
unconscionability15. 

Whilst the Court accepted that BSB was in a position of relative strength to 
Stan Meyer and that there was an economic and power disparity that of 
itself was not enough to persuade the Court that BSB’s conduct was 
unconscionable. The Court said that it is the manner of exercise of the 
disparity that is relevant to determining unconscionable conduct claims16.  

                                                
8
 At [69]. 

9
 At [73]. 

10
 At [95]. 

11
 At [101]. 

12
 (2006) 230 ALR 437 at [162] per Gyles J. 

13
 At [72-73]. 

14
 At [84]. 

15
 At [90]. 

16
 At [90]. 
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In this instance Stan Meyer: 

(i) freely entered into the franchise agreement knowing that Airtime 
Commission could be varied; and 

(ii) acquiesced to the change in Airtime Commission without ever asking 
BSB not to proceed with any of the proposed changes; 

The Court had some concerns17 over the ability of the Airtime Commission 
to be reduced to zero under the new Incentivisation Plan but was convinced 
after review of circumstances in which that might occur that there was no 
unconscionable conduct on the part of BSB. it would only be as a result of 
failures of the franchisee across a number of areas not to comply with the 
Incentivsation Plan that would result in a zero commission applying. 

(c) It was not a penalty for BSB to reduce the rate of Airtime Commission as 
the reduction in Airtime Commission did not satisfy the test, set out in 
Andrews18 for a penalty. The Court said that the power to amend was 

exercised to produce a range of commissions available to franchisees to 
incentivise performance, the reduction of Airtime Commission did not 
happen for any one reason, it happened when Stan Meyer did not perform 
on a number of fronts19. 

(d) Stan Meyer’s claim did not amount to unjust enrichment by BSB as the 
Court considered this was not a case where the common law action of 
monies had and received was relevant, nor had all the commission lost by 
Stan Meyer being obtained by BSB as the costs of implementing and 
maintaining the new approach were costs being provided for by BSB. 

(e) Stan Meyer’s delay in complaining (no complaint was made by Stan Meyer 
during the course of the franchise agreement) about the reduced rates of 
Airtime Commission mean it should not be entitled to claim it post 
termination and laches would have been successfully upheld if a 
determination needed to be made in this point20. 

(f) The franchise disclosure document provided by BSB to Stan Meyer prior to 
entering into the franchise agreement was current as no evidence had been 
provided to the Court to justify a finding that it was not current. 

(g) The amount BSB is entitled to on its claim is $25,388.29, being the amount 
still owing by BSB prior to the proceedings. 

3. Heaney Enterprises Pty Ltd v Just Cuts Franchising Pty Ltd21 

3.1. Facts 

(a) In October 2010 Heaney Enterprises Pty Ltd (Heaney) signed a letter of 
offer from Just Cuts Franchising Pty Ltd (Just Cuts) accepting the terms for 
a grant of a Just Cuts franchise for Point Cook (Point Cook). 

                                                
17

 At [107]. 
18

 (2012) 247 CLR 205. 
19

 At [123]. 
20

 At [130]. 
21

 [2017] VCC 293 
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(b) In July 2011, Heaney was issued and signed franchise documentation for a 
second Just Cuts franchise at Werribee (Werribee) approximately 7 kms 

from the Point Cook salon. 

(c) In about November 2013 Just Cuts offered Heaney the opportunity to open 
a third franchise at Williams Landing (Williams Landing) approximately 2-3 

kms from Point Cook salon. Heaney rejected the offer.  

(d) Just Cuts proceeded to advertise for a franchisee for the Williams Landing 
site and a new franchise was granted and opened in about January 2015. 
Point Cook suffered a significant decline and did not improve. At the same 
time other factors relevant to the respective shopping centres in which each 
franchise salon operated were occurring including the change of major 
tenants in the Point Cook shopping centre and renovations in that centre.  

(e) The Point Cook lease was due to expire in December 2015. Heaney 
negotiated directly with Stockland seeking a renewal of the lease on 
reduced rent from the existing lease.  

(f) At the same time Heaney was also negotiating with Just Cuts for a renewal 
of the Point Cook franchise agreement. Just Cuts imposed 2 conditions 
upon franchise renewal being: 

(i) Heaney would need to install Just Cuts point of sale system; and  

(ii) Heaney would have to cease selling Fudge products (a prior approved 
line since changed to another provider) from its salon.  

(g) Point Cook lease was not renewed, although Heaney remained in 
occupation until June 2016. Point Cook franchise agreement was not 
renewed and Just Cuts signage was removed from the salon. 

(h) From January 2016 to June 2016 Heaney traded at Point Cook under the 
name ‘Jakobs Hair Salon’. 

(i) After Heaney vacated the Point Cook site Just Cuts granted another 
franchise to an existing franchisee which commenced operation in August 
2016. 

(j) However on 5 January 2016, Just Cuts served a breach notice on Heaney 
for the Werribee salon alleging breach of the franchise agreement including 
by Heaney operating Jakob’s Hair Salon and providing 21 days to remedy 
the breach.  

(k) Heaney commenced proceeding seeking both an injunction to prevent 
termination and then other relief on the basis of: 

(i) breach of the disclosure obligations under the Franchising Code of 
Conduct (Code); 

(ii) unconscionability; 

(iii) unfair conduct, Undue pressure / duress; 

(iv) misleading and Deceptive conduct. 
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3.2. The Decision  

The Court found: 

(a) Just Cuts had not complied with the Code by failing to provide to Heaney 
the required documentation including a franchise agreement in the form 
proposed to be entered into, a disclosure statement, a copy of the Code. 
Despite evidence being lead by Just Cuts of a usual process in place for 
the grant of a franchise, including an inhouse counsel issuing the relevant 
material on behalf of Just Cuts, Just Cuts could not produce a signed 
franchise agreement and could only ask the Court to infer one existed. The 
Court declined to make the inference and found that only a letter of offer 
had been provided and signed and then trading of the franchise 
commenced22. 

(b) Heaney had no claim for damages against Just Cuts for the grant of the 
Williams Landing franchise due to: 

(i) expert evidence being lead that pointed to other factors which may have 
affected the financial decline experienced by Point Cook23; and 

(ii) pursuant to the terms of the franchise agreement (as documented in the 
letter of offer signed by Heaney) the grant of the Point Cook franchise 
did not preclude the grant of the Williams Landing franchise despite its 
geographical proximity. Each franchise territory granted was for the 
salon it traded from24 only and did not extend beyond that salon; 

(iii) the Court applied Master Education Services v Ketchell25 noting that: 

(A) Heaney knew from the signed letter of offer that the territory 
being granted for the Point Cook franchise was limited to the 
salon and did not seek to negotiate a different territory with Just 
Cuts; 

(B) Just Cuts also put on evidence that it did not negotiate territories 
with franchisees and had not granted a territory other than for 
the salon premises from which a franchise operated26; 

(C) Heaney did have lawful disclosure pursuant to the Code for the 
Werribee franchise but also did not seek to negotiate a different 
territory at that time27. In effect the Court was not persuaded that 
Heaney would have been able to negotiate a different territory or 
even intended to given the opportunities which had arisen to 
attempt such negotiations which were never taken up by 
Heaney. 

(c) Just Cuts was not liable to Heaney for: 

                                                
22

 At [63-65]. 
23

 At [125-126]. 
24

 At [54]. 
25

 [2008] HCA 38. 
2626

 At [109]. 
27

 At [114]. 
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(i) taking the lease of the previous premises occupied by the Point Cook 
franchise; 

(ii) refusing to extend the franchise agreement; 

(iii) granting a new franchise for Point Cook after the termination of 
Heaney’s franchise; 

as Heaney could not show that it had reached agreement with Stockland, nor 
that Heaney was prepared to accept the Just Cuts conditions for franchise 
renewal28.  

(d) Just Cuts was found not to be entitled to damages as a result of alleged 
breaches by Heaney of the Point Cook franchise in the circumstances. 

(e) Just Cuts breach notice was not effective to terminate the Werribee 
franchise as the franchise agreement provided 30 days to remedy any 
breaches, but only 21 days was provided in the notice. Just Cuts did not 
withdraw and reissue the notice but instead issued an email saying it would 
extend the time until 30 days had expired. The Court found after examining 
the long line of cases relating to these issues that the email was ineffective 
to cure the defect and the notice was not effective29. 

(f) Just Cuts was not entitled to damages or any other relief, despite having 
alleged Heaney had been required under the Werribee franchise 
agreement to devote “her complete attention to the [Werribee] business”30. 
The Court said that there was no obligation in the franchise agreement to 
the effect alleged by Just Cuts. The Franchise agreement provided only 
that the franchisee use its “best endeavours” to operate the franchise31. 

(g) The effect of the Court determination was that the Werribee franchise was 
not terminated and that no party received a monetary award against the 
other.  

(h) Each party was also left bearing their own costs of the litigation despite the 
court considering various offers made between the parties, most of which 
were considered to be non-compliant with legal principles, and submissions 
about mixed success requiring split costs orders.  

4. Unfair Contract Terms – ACCC action  

4.1. ACCC v Servcorp 

(a) Proceedings have been commenced by the ACCC against Servcorp in the 
Federal Court of Australia alleging unfair contract terms between Servcorp 
and its customers. 

(b) In particular the ACCC is claiming that the following clauses constitute 
unfair contract terms: 

(i) automatic renewal; 

                                                
28

 At [208]. 
29

 At [273-274] and [292], [305]. 
30

 At [322]. 
31

 At [323]. 
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(ii) unilateral price increases after renewal without notice; 

(iii) unilateral termination and penalty like sanctions (including forfeiture of 
property). 

(c) This case is still being prosecuted and no determination has been made at 
this stage.  

4.2. ACCC v JJ Richards & Sons Pty Ltd32 

(a) Proceedings have been commenced by the ACCC against JJ Richards in 
the Federal Court of Australia alleging unfair contract terms between JJ 
Richards and its customers. 

(b) In particular the ACCC is claiming that the following clauses constitute 
unfair contract terms: 

(i) automatic renewal; 

(ii) price variation; 

(iii) agreed times; 

(iv) no credit without notification; 

(v) exclusivity; 

(vi) credit terms; 

(vii) indemnity; 

(viii) termination. 

(c) This case is still being prosecuted and no determination has been made at 
this stage. 

4.3. ACCC v Get Qualified Australia Pty Ltd (in liq)33  

(a) Proceedings were commenced by the ACCC against Get Qualified 
Australia Pty Ltd (in liq)(GQA).  

(b) GQA’s advertisements contained statements such as “100% Success 
Guaranteed”, “100% Money Back Guarantee”, “100% Success or Money 
Back”, and sending emails which stated34: 

“1. 100% Money Back Guarantee – It’s our aim to get our applicants 
qualified and we will do everything we can to help you once we determine 
you’re eligible. If, however, your application is unsuccessful, we will give 
you your money back”;  

(c) The actual terms of the GQA refund policy35 were: 

                                                
32

 VID 971/2017 
33

 [2017] FCA 709 
34

 At [76 and 160] 
35

 At [171]  
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“Refunds 

 

GQA may refund fees in limited circumstances. This policy outlines where a 

refund may apply and the process for requesting a refund. To request a refund of 

fees paid to GQA for the following programs, applicants must complete the 

relevant refund request form and send it to the organisation as set out in this 

refund policy and procedure: 

 

This policy applies to fees paid for the: 

 Skills recognition or RPL services 

 Online studies 

 

Eligibility for a refund 

 

Fees will only be refunded by GQA where a participant / applicant: 

 Pays duplicate fees for the one service 

 Makes an overpayment 

 Has submitted all evidence to GQA and the portfolio has been 

submitted to the RTO who has reviewed the application and has 

determined that there is not enough valid, current, authentic and 

sufficient evidence to grant competency. 

 

Discretionary refunds 

GQA may, at its discretion, refund a fee for other reasons than those 

described above. GQA will advise the participant/ applicant to apply for a 

refund should this occur.  

 

When GQA will not refund fees 

 

For the avoidance of doubt, GQA does not accept the following circumstances 

as grounds for the refund of fees and will not refund fees where: 

 An applicant merely changes his/her mind; 

 An applicant is unable to provide documentation to support the claim for a 

refund 

 An applicant provides forged or plagiarised documentation, or the 

organisation discovers that provided documents are not valid in any way; 

 An application refuses to provide evidence 

 An applicant has exceeded the 90 days in which an application is to be 

completed in, without an extension being granted; 

 An applicant refuses theoretical or practical assessment 

 An application falsely claims that he/she is able to provide evidence for the 

portfolio, but neglects to do so.” 

(d) The Court found that the refund policy was an unfair contract term in the 
circumstances as: 
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(i) the terms of the refund policy were not brought to the attention of 
consumers at the time of entering into an agreement with GQA and 
were not transparent36; 

(ii) the terms of the refund policy caused a significant imbalance in the 
parties rights and obligations under the GQA consumer contract37; 

(iii) the terms of the refund policy were not reasonably necessary to protect 
GQA’s legitimate interest because the policy could be relied upon to 
refuse a refund in circumstances where GQA had not incurred any 
significant costs in relation to a particular customer or GQA would not 
be out of pocket if a refund were provided38; 

(iv) the refund policy caused significant financial and other detriment to 
consumers given that consumers affected by the refund policy had not 
received the promised services (obtaining qualifications through the 
RPL process) but had incurred significant expense39; 

(e) In light of these findings the Court ordered that the refund policy term was 
void by operation of section 23 ACL.  It also found that the director was 
knowingly involved in the making of these representations and in 
implementing the policy in a way that was unfair to consumers. As such the 
director was found personally liable for the offences of GQA. 

Note that the case was in effect undefended as the liquidators indicated that they would not 
oppose or consent to the proceedings.  

As occurred in this case a plaintiff must ensure it establishes: 

(a) it is either a consumer contract or a small business contract; 

(b) what the relevant term was and how, if at all, was made known to the other 
contracting party; 

(c) that there was a significant imbalance in the parties rights and obligations; 

(d) where undefended, that the term was not reasonable necessary to protect 
the legitimate business interests of the party seeking to rely on it; 

(e) that financial or other detriment would be caused to the other contracting 
party.  

Care should be taken when referencing this decision in fully contested cases. 

5. UCT Cases - Bass Coast Resorts Pty Ltd v Success 
Resources Australia Pty Ltd 

5.1. Facts 

(a) Success Resources Australia Pty Ltd (Success Resources) is a promoter 

of events at which public speakers conduct seminars.  

                                                
36

 At [342] 
37

 At [343]  
38

 At [344] 
39

 At [345] 
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(b) Bass Coast Resort Pty Ltd (Bass Coast) conduct a business as a licensed 
estate agent and Mr Konynenburgh works in the agency.  

(c) After attending a seminar/workshop with his wife in 2016 which they both 
found beneficial, Mr Konynenburgh booked on 30 November 2016 to attend 
a seminar more specifically related to his real estate agency business. The 
seminar was to be given by Mr Green from the UK and was to take place in 
Melbourne on 16-18 January 2017.  

(d) Mr Konynenburgh completed in handwriting a printed order form – which is 
the standard form on Success Resources letterhead – inserting name, 
address, the amount which is paid ($3,995.00) and ticked a box next to the 
words ‘Terms and conditions: I have read and accepted the terms and 
conditions overleaf’ and signed and dated the form. 

(e) On 9 December 2016, Mr Green sent Bass Coast an email saying he had 
to ‘postpone the Melbourne event to a later date to be confirmed in 2017’. 
He offered to allow Bass Coast to attend the same course in Sydney on 13-
15 January 2017 and to receive from Success Resources a $500 rebate as 
a goodwill gesture for inconvenience, or alternatively to book a family 
member or current business partner in to the Sydney event for $995.00. 

(f) Bass Coast did not accept the offer as those dates did not suit Mr 
Konynenburgh. Whilst the email came from Mr Green, the Deputy President 
found that it was sent with the knowledge and consent of Success Coast 
because it expressed an offer from Success Coast to make a rebate if one 
of the offers was accepted.  

(g) An exchange of emails occurred with Bass Coast seeking a refund. No 
refund was paid and the proceedings were commenced.  

5.2. The Decision  

(a) Success Resources argued before the Tribunal that: 

(i) Bass Coast had declared that it had read and understood the terms and 
conditions; 

(ii) the Melbourne seminar was not cancelled, rather it was postponed; and  

(iii) clause 3 of the terms and conditions could be relied upon by it to deny 
the refund.  

(b) Clause 3 of the terms and conditions read: 

(c) “We may change the Speakers, the Hours, the Dates and/or Location of the 
Seminar Services for any reason by notifying you in writing of the change 
and detailing substitute Speakers, Seminar Hours, Dates and / or Location 
and we shall; have no liability to you and you shall make no claim against 
us (including for a refund), in respect of the same.” 

(d) Deputy President Ludlam rejected Success Resources’ submissions 
stating: 

Clause 3 exemplifies pure drafting overreach, because it purports to 
empower Success Australia to supply the opposite of what it contracted to 
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supply. Any number of comedic examples would come to mind were clause 
3 to have any effect40… 

(e) Because clause 3 is an unfair term and thus void, the fact that there was a 
declaration that the terms had been read and understood does not add 
anything to the matter. One possibility is that Bass Coast was comfortable 
signing the contract because it knew clause 3 was void41.  

(f) Objectively, the December Melbourne seminar was cancelled, rather than 
being postponed. 

(g) Deputy President Ludlam then went on to say that: 

(i) this is a standard form contract. Section 27 of the ACL creates a 
rebuttable presumption that a contract is a standard from contract, and 
the Respondent has not presented any evidence which could rebut that 
presumption42.  

(ii) the term is unfair. The purported rights reserved to Success Resources 
renders the obvious imbalance in the party’s rights and obligations far 
more than ‘significant’.  

(iii) the reservation of rights is not reasonable necessary to protect Success 
Resources rights, and they would cause a significant detriment to Bass 
Coast, because they would allow Success Resources to keep Bass 
Coast’s money without supplying anything of value to Bass Coast43.  

(iv) Section 24(2) of the ACL enables a Tribunal to consider the extent to 
which the term is transparent when considering whether a term is 
unfair. I find that the clause is transparent because it is expressed in 
plain language, was legible, presented clearly, and was readily 
available for Bass Coast to read.  

(v) However this does not assist Success Resources, because the 
definition of ‘unfair’ does not require the term to not be transparent. It is 
quite possible –as is the case here – for a transparent clause to be 
unfair44. I declare the term to be an unfair term.   

(vi) Because the sole ground on which Success Resources attempted to 
retain Bass Coast’s money was clause 3, I will order Success 
Resources to refund the money. I will also order Success Australia to 
reimburse Bass Coast the filing fee on this application of $204.90. 

(h) Whilst not every clause will be as blatant as the clause in this case, it 
should provide comfort to a plaintiff considering whether or not to 
commence proceedings where there is a clause of this type, that decision 
makers have made it clear that without any sufficient justification for such 
clauses these will be declared to be void. 

                                                
40

  At [13] 
41

 At [12] 
42

 At [16] 
43

 [at 21] 
44

 [at 22] 
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(i) Where the only evidence lead to defend the imposition of a clause is the 
drafted terms of the clause itself and an acknowledgement that the clause 
has been read and understood, a party is placing entire reliance on a 
decision maker sharing the same view of the clause as the party seeking to 
rely on it.  

(j) In this case Deputy President Ludlam stated the fact that there was a 
declaration that the terms had been read and understood does not add 
anything to the matter. One possibility is that Bass Coast was comfortable 
signing the contract because it knew clause 3 was void. Reliance on 
declarations of having read and understood clauses will not be enough on 
its own.  

6. UCT Cases - Abraham v GoGetta Equipment Pty Ltd45 

6.1. Facts 

(a) On 5 March 2015, Abrahams entered into a rental agreement to hire out a 
2007 Holden Commodore in exchange for weekly rents of $163.59 for min 
12 months, with GoGetta Equipment Pty Ltd (GoGetta). 

(b) GoGetta was a provider of commercial equipment rental. 

(c) Abraham noticed problems with the car soon after he took possession.  
When not resolved in fill he sought to return the vehicle to the supplier - 
dealer Pride & Jay Motors.  GoGetta sought payment of the balance 
payments due under the rental agreement. 

(d) Abraham applied to NCAT for orders to: 

(i) refund amounts paid to GoGetta totalling $1,981.4; and 

(ii) relieve him from payment of $6,905.87 as the vehicle was barely used 
and has been surrendered due to its unworthy state.  

6.2. The Decision  

(a) As a preliminary issue the Tribunal determined that the ACL was 
incorporated into State law through the respective State Fair Trading Act 
(NSW). 

(b) GoGetta and Abraham agreed to the terms and conditions of the Rental 
Agreement which was alleged to be signed (via Docu-Sign ) by Abraham. 

(c) The Commercial Rental Agreement operated as follows: 

(i) GoGetta was informed by Abraham his purpose in acquiring the car 
was for the delivery of goods.   

(ii) GoGetta provides a rental option to the Hirer - with an option to buy a 
the end of an agreed term. 
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(iii) GoGetta accepted no responsibility for the condition of the car.  They 
buy the vehicle chosen by the customer and then rent it back to the 
customer.   

(d) Clause 11 of the Rental Agreement provided: 

"Reliance and Warranties" 

A. The Hirer asks that intending to enter into this agreement: 

(i) it has not relied in any way on the Owner's (GoGetta's) skill or 
judgment; 

(ii) it has satisfied itself as to the condition and suitability of the 
equipment and its fitness for the hirer's purposes; and 

(iii) it has previously examined the equipment and satisfied itself as 
to its compliance with the specifications contained in the 
equipment schedule as well as its condition, quality, fitness for 
its intended purpose and the validity of the warranties of the 
manufacturer and/or supplier, 

B. Any or all of the conditions, or warranties expressed by the owner as 
to the conditions, suitability, quality, fitness for its intended purpose 
safety or title of the equipment are hereby neglected and excluded to 
the fully extent permitted by law and the owner (GoGetta) gives no 
such warranty or conditions and the Hirer [Abraham] acknowledges 
the Owner (GoGetta) has not given any such warranty or condition. 

(e) This case raised the issue of whether GoGetta was a linked credit provider 
to which part 5.5 of the ACL applies.  If so, whether Abraham is entitled to 
enforce the consumer warranties, (s54 ACL) against the linked credit 
provider. This paper does not propose to deal with those issues.  

(f) Abraham agued clause 8(a) of the Rental Agreement was unfair as it 
provided "the Hirer's obligations including the obligation to pay rent 
continues notwithstanding any defect of the Equipment."  

(g) Senior Member Shipp found: 

(i) the Rental Agreement was not a consumer contract as Abraham had 
acknowledged the car was for the purposes of deliverers for his family's 
business.  It was not for personal, domestic or household consumption". 

(ii) the Rental Agreement was a small business contract. Abraham's 
evidence suggested his small family business had less than 20 
employees and the upfront price disclosed was $6,616.41. 

(iii) as GoGetta had not sought to prove this was not a standard form 
contract the statutory presumption applied. 

(iv) there was no evidence this contract was an excluded contract. 

(v) clause 8(a) is an ancillary subsidiary term and does not go to the main 
subject matter of the contract. Thus it is not an exempt term.   
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(vi) in considering whether clause 8(a) was unfair, Senior Member Shipp 
observed46:  

"The meaning attributed to the term 'significant' appears to have attracted some 
judicial controversy." 

(h) In Division of Consumer Affairs Vic v APPT47 President Morris 
determined48:  

"The word 'significant' simply means 'important' or 'of consequence'.  It does not 
mean 'substantial'.  It is not a word of fixed connotation and beside being elastic is 
somewhat indefinite"… 

By contrast, in Jetstar Airways Pty Ltd v Free49, Cavanaugh J disagreed and 
concluded50: 

"I recognise the perils of attempting to paraphrase statutory language, but in my 
view, the context of the word 'significant' in s32W shows that means principally at 
least, significant in magnitude meaning not too distant from substantial." 

(i) The Senior Member found: 

(i) a significant imbalance was created as Abraham is potentially liable to 
continue to pay despite having no continuing access to equipment; 

(ii) GoGetta made no submissions that clause 8(a) was reasonably 
necessary to protect its legitimate interest, thus s24(4) ACL 
presumption was not rebutted; 

(iii) there was no doubt detriment would be caused if the clause was relied 
on. 

(iv) clause 8(a) was unfair and void51 . 

(j) However Senior Member Shipp found a lack of evidence to support 
Abraham's claim that the car was not roadworthy and safe and fit for 
purpose.  Repairs had been done but no evidence had been provided from 
a mechanic, despite him having seen one about the roadworthiness or 
otherwise of the car. Items had been fixed and a remaining issue of smaller 
wheel rims had no evidence it affected roadworthiness.   

(k) GoGetta did not have to rely on clause 8(a) (the one declared void) to 
enforce its agreement as other clauses permitted it to do that.  As the other 
clauses of the Rental Agreement had not been challenged as being unfair 
and were thus not void the Tribunal ordered that Abraham pay the balance 
of rent under the Rental Agreement being $6,905.87 to GoGetta. 

(l) Failure to rebut statutory presumptions will also result in a failure to defend 
a claim made against you as GoGetta discovered in this case. 
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(m) Some other judgements involving allegations of unfair contract terms are 
discussed in Annexure A to this paper. This Annexure is a paper delivered 
by webinar for the Queensland Law Society. 

7. Good Faith Prosecution - ACCC v Ultra Tune Australia Pty 
Ltd52 

(a) Proceedings have been commenced by the ACCC against Servcorp in the 
Federal Court of Australia alleging unfair contract terms between Servcorp 
and its customers. 

(b) In particular the ACCC is claiming that the following clauses constitute 
unfair contract terms: 

(i) automatic renewal; 

(ii) unilateral price increases after renewal without notice; 

(iii) unilateral termination and penalty like sanctions (including forfeiture of 
property). 

(c) This case is still being prosecuted and no determination has been made at 
this stage.  

(d) A relevant point to make is that a cause of action of good faith is not being 
run as a sole cause of action on its own. It has appeared as an alternative 
or additional cause of action with others, usually misleading and deceptive 
conduct, unconscionable conduct and breach of contract. 

(e) A watching brief should be maintained of the determination of this case.  
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8. Annexure A – Unfair Contract Terms: Part 2  

(Paper delivered for the Queensland Law Society in August 2017) 


