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1. Digital Central (Assets) Pty Ltd v Stefanovski [2017] FCA 738   

1.1 Digital Central (Assets) Pty Ltd (Digital Central), is the franchisor of a network of 

franchisees throughout Australia who, within their assigned franchise territories, offer to local 

real estate agents a range of signage for use in promoting properties for sale.   

1.2 Mr Tome Stefanovski was Digital Central’s former franchisee for a franchise territory located 

in Sydney (Franchise).  He operated the Franchise in conjunction with his spouse, Ms Kylie 

Clark.  

1.3 The relationship between Digital Central and Mr Stefanovski soured when Mr Stefanovski 

sold the Franchise to a third party, and it became apparent to the purchaser that Mr 

Stefanovski and Ms Clark were, and had been for quite some time, operating a business in 

direct competition with the Franchise.   

1.4 The case raises a significant number of issues of interest, including:  

(a) Whether Mr Stefanovski personally, or a company on whose behalf he contracted, was 

properly the franchisee;   

(b) Whether the Mr Stefanovski (and, in some instances, Ms Clark) had engaged in 

misleading or deceptive conduct, unconscionable conduct, and / or conduct in 

contravention of the obligation to act in good faith; and  

(c) Whether Mr Stefanovski, the company franchisee and, perhaps more significantly, Ms 

Clark (who was not a party to the relevant franchise agreement (Franchise 

Agreement)) ought to be restrained from competing with the Franchise and / or using 

confidential information belonging to the Franchisor.  

Identity of the Franchisee  

1.5 The Franchise Agreement was signed by Mr Stefanovski (and witnessed by Ms Clark) in mid-

July 2013, and specified Mr Stefanovski as the franchisee.  The agreement provided for the 

Franchise to commence on 9 September 2013.  In mid-September of that year, TK Sign 

Installations Pty Ltd was incorporated; a short time later, that entity became the Trustee of the 

Stefanovski Family Trust.  The accounts of the Stefanovski Family Trust presented the 

position that TK Sign Installations Pty Ltd (as Trustee of the Stefanovski Family Trust) 

operated the Franchise from its inception, notwithstanding that the Franchise Agreement 

specified Mr Stefanovski personally as the Franchisee.   
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1.6 Logan J concluded that Mr Stefanovski signed the Franchise Agreement ‘as agent for a 

company to be formed, as undisclosed principal, and as a pre-incorporation contract’ and that 

‘the raison d’etre for TK Sign Installations was to be the contemplated corporate operator of’ 

the Franchise.1 

1.7 These circumstances demonstrate the importance of identifying, with precision, the legal 

entity that is to be the Franchisor (and, if relevant, the legal entity or entities guaranteeing the 

obligations of the Franchisor under the agreement).   

Misleading or deceptive conduct, unconscionable conduct, and / or conduct in contravention 

of the obligation to act in good faith 

1.8 By August 2015 Mr Stefanovski and Ms Clark had decided that they wanted to sell the 

Franchise.  During the same month, ANT Printing Pty Ltd was incorporated, and had Ms 

Clark as its director, secretary and sole shareholder.  ANT Printing Pty Ltd promptly 

registered the business name ‘Australian Real Estate Signs’ (ARES), and commenced trading.   

1.9 Prior to the establishment of ARES, the Franchise had enjoyed more than two years of solid 

sales growth.  That growth trend came to a sudden halt in December 2015.  As Logan J held, 

‘this decline was not a coincidence.  It was referable to the commencement of ANT Printing’s 

ARES business and a related and ever increasing involvement of Ms Clark in the operation of 

that business.’2 

1.10 In May 2016, whilst TK Sign Installations Pty Ltd was still the owner of the Franchise, Mr 

Stefanovski caused the prices of the Franchise’s ‘sign only’ products to be increased by 5%, 

by making a request for same of the Franchisor.  Logan J held that the ‘5% increase request 

was motivated by a desire on Mr Stefanovski’s part to confer a competitive advantage on the 

ARES business at its formative stage.’3  A short time later, Mr Stefanovski represented to 

Digital Central that he intended to sell the Franchise and re-locate to the Gold Coast.   

1.11 During the same month, Mr Stefanovski began negotiations with the ultimate purchaser of the 

Franchise.  He told the purchaser that the Franchise had ‘two main competitors, Print Force 

and ABC’.  Logan J found that Mr Stefanovski made no reference to the ARES business, and 

that he made that omission deliberately.  His Honour also found that Mr Stefanovski made no 

                                                           
1 At 37.  
2 At 59.  
3 At 69.  
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reference to the request he had recently made of Digital Central to increase the Franchise’s 

prices by 5%.4   

1.12 Digital Central alleged that Mr Stefanovski’s conduct in being knowingly concerned in the 

establishment and operation of the competing business (ARES) (without Digital Central’s 

knowledge), making certain misrepresentations as to his intention to relocate to the Gold 

Coast, and requesting the Franchisor to increase the Franchise’s prices, amounted to:  

(a) Conduct in contravention of the obligation to act in good faith;  

(b) Misleading or deceptive conduct, in contravention of s 18 of the Australian Consumer 

Law; and  

(c) Unconscionable conduct, in contravention of s 21 of the Australian Consumer Law.  

1.13 Similar allegations were made by Digital Central against Ms Clark.  

1.14 Logan J also considered whether the conduct of Mr Stefanovski and TK Sign Installations Pty 

Ltd in engaging in the ‘progressive subversion’ of the Franchise by aiding the establishment of 

the competing business (ARES) constituted conduct which was not in ‘good faith’, and 

thereby in contravention of the statutorily imposed duty to act with good faith toward the other 

party to the agreement.  Logan J found that conduct to be wanting, and that it fell short of the 

statutorily imposed standard.  

1.15 Logan J held that the conduct of Mr Stefanovski and TK Sign Installation Pty Ltd was both 

misleading or deceptive and unconscionable, it being the case that the said conduct offended 

‘accepted and acceptable community values as to proper business practices’.5   

1.16 Further, his Honour went on to find that the contravention of good faith obligations imposed 

by the Franchising Code6 (and the unconscionable conduct of the Respondents) grounded an 

entitlement to injunctive relief of the kind sought by Digital Central, against not only Mr 

Stefanovski and TK Sign Installation Pty Ltd, but as against Ms Clark and ANT Printing Pty 

Ltd.   

                                                           
4 At 70.  
5 At 136.  
6 S 6, Schedule 1 to the Competition and Consumer (Industry Codes – Franchising) Regulation 2014 (Cth).  
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1.17 In addition to granting the injunctive relief sought by Digital Central, Logan J made a 

relatively modest award of damages in favour of Digital Central, premised upon the loss of 

royalty revenue by Digital Central, arising from the diversion of revenue from the Franchise to 

the ARES business.   

Restraints and use of Confidential Information  

1.18 Digital Central sought injunctive relief against Mr Stefanovski, Ms Clark, TK Sign 

Installations Pty Ltd and ANT Printing Pty Ltd, to restrain those persons and entities from 

competing with the Franchise.  Insofar as Mr Stefanovski and TK Sign Installations Pty Ltd 

were concerned, Digital Central relied upon the restraints set out in the Franchise Agreement.  

In relation to Ms Clark and ANT Printing Pty Ltd, Digital Central fashioned its case as one of 

equitable relief for misuse of confidential information.    

1.19 It was alleged by Digital Central that Mr Stefanovski and Ms Clark had used confidential 

information supplied to them by Digital Central in connection with the Franchise 

(Confidential Information) in establishing and running the competing business.  Digital 

Central sought injunctive relief, to restrain the use of the Confidential Information by Mr 

Stefanovski, Ms Clark, TK Sign Installations Pty Ltd and ANT Printing Pty Ltd, and relatively 

modest damages.   

1.20 Digital Central alleged that ‘Mr Stefanovski and Ms Clark, used their knowledge of [Digital 

Central’s] know-how, trade secrets, approved products, and customer information including 

the products and their respective prices to cause ARES to offer products identical to or similar 

to the approved products; to create a website having identical features and functionality to 

DCA’s website; to cause the price of ARES products to be less than the price of the approved 

products, and to solicit business from customers within the territory and within other 

franchised territories.’7  Mr Stefanovski and Ms Clark rejected those allegations in their 

entirety.  Logan J accepted Digital Central’s contentions in all material respects.  

1.21 At around the time ARES was established, the business established its own website.  Logan J 

accepted that that website had ‘identical features and functionality to the [Digital Central] 

website’, and offered ‘products and services identical to [Digital Central] with the online 

ordering system being identical to that of the [Digital Central] website’.8  

                                                           
7 At 64.  
8 At 89.  
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1.22 In relation to Digital Central’s application for injunctive relief, Logan J held:  

(a) That the restraint imposed by the Franchise Agreement (which restrained the relevant 

persons from having a ‘financial or legal interest’ in a business ‘involving the retail 

sale of items similar to the approved products’, for a period of 2 years, in the Franchise 

Territory), was not contrary to public policy,9 and was therefore enforceable as against 

either or both of Mr Stefanovski and TK Sign Installations Pty Ltd;10 and  

(b) That when Mr Stefanovski shared the confidential information of Digital Central with 

Ms Clark, she ‘must have known that it was attended with confidentiality 

obligations’,11 and that a breach of a duty of confidence arising in equity was made out 

against Ms Clark (and, consequently ARES), having regard to the subsequent use of 

that confidential information by ARES.12 

1.23 Logan J cited with approval the general rule that ‘a covenant in a restraint of trade will be read 

as applying as much to acts committed by the covenantor by means of a corporate alter ego or 

other agent, as to acts committed by the convenantor himself.’13 

1.24 Significantly, Logan J held that, for the purpose of construing the extent to which the 

contractually agreed restraints applied to Mr Stefanovski’s involvement in the ARES business, 

Mr Stefanovski had a financial interest in ANT Printing Pty Ltd (the proprietor of ARES), 

notwithstanding that he had no legal interest in that company.14   

  

                                                           
9 Having considered and applied the Restraints of Trade Act 1976 (NSW) and KA & C Smith Pty Ltd v Ward 
(1998) 45 NSWLR 702 at 721-722.  
10 At 100.  
11 At 118. 
12 At 121.  
13 At 114, citing with approval Gilford Motor Co Ltd v Horne [1933] CH 935 at 956.  
14 At 113.  
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2. Guirguis Pty Ltd & Anor v Michel’s Patisserie System Pty Ltd & Ors [2017] QCA 83  

2.1 Guirguis Pty Ltd was a franchisee of the Michel’s Patisserie franchise network.  Mr and Mrs 

Guirguis guaranteed Guirguis Pty Ltd’s obligations under the relevant franchise agreement 

(Franchise Agreement).  Guirguis Pty Ltd and Mr and Mrs Guirguis commenced 

proceedings against three entities associated with the franchisor, an employee of one of the 

franchisor entities, a third-party marketing firm engaged by the franchisor entities to market 

the franchise system, and the director of the marketing firm, alleging, amongst other things, 

misleading or deceptive conduct by one or more of the defendants.  The plaintiffs sought 

damages and relief from their alleged liability under the Franchise Agreement.  

2.2 The decision in this instance was by way of appeal, by the plaintiffs, from a decision of the 

District Court dismissing their claims.  The Court of Appeal allowed the appeal, and set aside 

the judgment of the District Court.  The matter has been remitted back to the District Court, 

for trial before another judge.  

Background  

2.3 Mr and Mrs Guirguis took up a Michel’s Patisserie franchise (Franchise) in May 2012.  The 

Franchise was located in Townsville.   

2.4 In addition to the Franchise Agreement, Mr and Mrs Guirguis each executed a Deed of Prior 

Representations.  As it so happened, none of the representations on which Mr and Mrs 

Guirguis ultimately relied at trial were recorded by either of them on the Deed of Prior 

Representations.  Those representations concerned, principally:  

(a) Positive, or express representations as to the source, availability, quality and means 

(and frequency) of delivery of the bakery goods to be sold by the Franchise; and  

(b) Misrepresentations, by silence, by failure to disclose certain events to Mr and Mrs 

Guirguis.   

2.5 The relationship between the Franchisee and Franchisor deteriorated when it became apparent 

(on the plaintiff’s case) that, due to (amongst other things) the insolvency of the Franchisor’s 

supplier bakery in Brisbane, the Franchisor did not have the claimed capacity to deliver the 

range, volume and quality of bakery items to the relatively remote location of the Townsville 

store.  
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2.6 It was alleged by Mr and Mrs Guirguis that, upon complaint by them about the Franchisor’s 

alleged inability to supply, it became apparent that the Franchisor had known of the issues 

with supply and delivery of the bakery items to Townsville, and had both positively mislead 

and deceived Mr and Mrs Guirguis as to the Franchisor’s capacity to supply (by assuring them 

of that ability) and had remained silent as to supply chain issues then known to the Franchisor.  

2.7 The case raises the following matters of interest:  

(a) The extent to which a franchisor can rely upon a Deed of Prior Representations, and 

the effect of such a deed;  

(b) The effect of contractual provisions which purport to exclude prior representations;  

(c) The significance of reliance (by the plaintiff) in the context of a claim of misleading or 

deceptive conduct;  

(d) The liability of a principal (here, the franchisor) for the misleading or deceptive 

conduct of its agent (here, a third party engaged to market franchises to prospective 

franchisees); and  

(e) The impact of misleading or deceptive conduct, by silence.  

Effect of the Deed of Prior Representations and contractual provisions which purport to 

exclude prior representations 

2.8 At first instance, the trial Judge placed a great deal of weight on the Deed of Prior 

Representations executed by Mr and Mrs Guirguis (Deed).  In particular, his Honour noted 

that the plaintiffs had not recorded any of the representations they now alleged to be 

misleading or deceptive in the Deed.  His Honour made limited further enquiry as to the 

factual matters in dispute; he found that the plaintiffs could not, and did not, rely upon the 

representations in entering into the Franchise Agreement; in so finding, his Honour relied, in 

large part, on the plaintiffs’ omission of the relevant representations from the Deed.   

2.9 The Court of Appeal took a decidedly different view of this aspect of the matter, finding that 

‘Contractual provisions such as clauses of the Franchise Agreement and the Deed of Prior 

Representations (including the second appellants’ answers in the Questionnaire) that are 

inconsistent with claims that the appellants sustained loss by entering into contracts because of 

misleading conduct may be relevant in the fact finding process but they are not legally 

effective to preclude such claims.’15 The Court went on to say ‘In Campbell v Backoffice 

                                                           
15 At 28 
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Investments Pty Ltd, Gummow, Hayne, Heydon and Kiefel JJ observed that, “neither the 

inclusion of an entire agreement clause in an agreement nor the inclusion of a provision 

expressly denying reliance upon pre-contractual representations will necessarily prevent the 

provision of misleading information before a contract was made constituting a contravention 

of the prohibition against misleading or deceptive conduct by which loss or damage was 

sustained… whether conduct is misleading or deceptive is a question of fact to be decided by 

reference to all of the relevant circumstances, of which the terms of the contract are but one.”’ 

2.10 This case serves as an important reminder that it is virtually impossible to ‘undo’ or remedy 

misleading or deceptive conduct in the agreement-making process.  If a pre-agreement 

representation is untrue (or otherwise misleading or deceptive) or becomes untrue due to a 

change in circumstances, it is critical that the true position is put to the counterparty (in 

writing) and that the counterparty disavows reliance upon the representation, prior to any 

agreement being entered into.   

Reliance  

2.11 Guirguis is also an important reminder of the significance of demonstrating reliance by the 

plaintiff in a claim for misleading or deceptive conduct.  Relief does not flow merely because 

certain conduct is misleading or deceptive; rather, it must be shown by the person alleging 

misleading or deceptive conduct that they relied upon the misleading or deceptive conduct in 

entering into the impugned agreement.  Often, reliance is pleaded in the form of the plaintiff 

alleging that he or she would not have entered into the relevant agreement ‘but for’ the 

misleading or deceptive conduct, or if the true state of affairs vis a vis the misleading 

representation were known to the plaintiff prior to entering into the agreement.  

2.12 For the reasons canvassed above, an express statement by the person alleging misleading or 

deceptive conduct that he or she did not rely upon any pre-contractual representations, or any 

representations other than those set out in the relevant agreement, will not preclude that person 

from alleging that he or she relied upon one or more other representations in deciding to enter 

into the relevant contract.   

2.13 Whether the person did in fact so rely (notwithstanding any express statement to the contrary) 

is a matter for determination by the Court.   
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Liability of a principal for the misleading or deceptive conduct of an agent  

2.14 In Guirguis, APlus Business Brokers Pty Ltd and Mr George Metzakis (the fifth and sixth 

respondents to the appeal and the fifth and sixth defendants to the original proceeding) were 

the appointed marketing agency for the Michel’s Patisserie franchise system, and the agency’s 

sole director, respectively.  

2.15 It was not in dispute that the marketing agency had been duly appointed for that purpose by 

the Franchisor, and that it acted with the Franchisor’s consent at all material times.   

2.16 On that basis, Guirguis Pty Ltd and Mr and Mrs Guirguis alleged that the Franchisor was 

liable for the misrepresentations (amounting to misleading or deceptive conduct) made by 

APlus Business Brokers Pty Ltd and Mr Metzakis.  Although the liability of those two 

defendants will not be determined until completion of the further trial (and will hinge upon the 

obvious factual question of whether the representations pleaded were made, whether they 

were misleading or deceptive, and whether the plaintiffs relied upon them in deciding to enter 

in the Franchise Agreement), it is well established at law that a principal is liable for the 

misleading or deceptive conduct of an authorised agent.  

2.17 Thus, where an agreement is to be entered into with a franchisee, in circumstances where the 

prospective franchisee has been introduced to the franchisor by an intermediary who might 

arguably be acting as an agent of the franchisor, care should always be taken to ensure that 

any and all representations concerning the prospective franchise made by the agent are 

identified by the franchisor and assessed for their veracity.  Any representations made by the 

agent which are not entirely true and correct ought to be set straight by the franchisor, and the 

prospective franchisee ought to be called upon to expressly disavow any reliance upon any 

incorrect representations so made.   

Misleading or deceptive conduct by silence  

2.18 Although the Court of Appeal was not required to determine the issue, this case also serves as 

an important reminder of the significance of silence in the context of misleading or deceptive 

conduct claims.  In Guirguis, the plaintiffs alleged that the Franchisor had misled or deceived 

the Guirguises by failing to disclose material facts relevant to (and in response to) enquiries 

made by Mr Guirguis concerning the Franchisor’s capacity to supply bakery items to the 

Townsville store (specifically, the pending insolvency of the Franchisor’s supplier bakery in 

Brisbane, and the subsequent impact of that insolvency upon the Franchisor’s capacity to 

supply the range and volume of bakery items to the Michel’s Patisserie store in Townsville).   
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2.19 It ought to be remembered that ‘conduct’, for the purposes of a claim for misleading or 

deceptive conduct, may include both doing and not doing an act (which, in the latter, extends 

to a failure to disclose a material fact).  If the circumstances create a reasonable expectation on 

behalf of the person alleging misleading or deceptive conduct by silence that the matter in 

question ought to have been disclosed, then it is likely that the failure to disclose will 

constitute misleading or deceptive conduct.  That is particularly so in circumstances where, 

like in Guirguis (on the plaintiff’s case, at least), the person alleging misleading or deceptive 

conduct made enquiries concerning the matter now alleged to be the subject of non-disclosure.   
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3. Kiraig Pty Ltd as trustee for Jovette Trust & Anor v Rent the Roo Pty Ltd & Anor [2017] 

FCCA 1493  

3.1 Rent the Roo Pty Ltd (RTR or Franchisor) is the franchisor of a system by which franchisees 

rent household products (particularly appliances) to consumers.  The second respondent is the 

Chief Executive Officer of RTR.   

3.2 The applicant, Kiraig Pty Ltd (Kiraig or Franchisee) held two Rent the Roo Franchises 

(Franchises).  The second applicant had given a guarantee of Kiraig’s obligations under the 

relevant Franchise Agreements.   

3.3 Kiraig commenced proceedings in the Federal Circuit Court after the Franchisor refused to 

entertain Kiraig’s attempts to renew the Franchise Agreements after the nominal expiry date 

of the agreements.   

3.4 Prior to the nominal expiry date, Kiraig had entered into an agreement for another RTR 

franchisee to purchase its two franchises.  However, under the relevant Franchise Agreements, 

the Franchisor held a right of first refusal; it indicated to Kiraig that it intended to exercise that 

right, but RTR and Kiraig could not agree on the terms of sale, and no sale of Kiraig’s 

franchises to RTR was completed.   

3.5 Shortly prior to receipt of the offer from another RTR franchisee to purchase Kiraig’s 

franchises, Kiraig had given notice of its intention to exercise its right of renewal in relation to 

both Franchise Agreements.  The Franchisor had forwarded proposed franchise agreements 

(the Proposed Agreements) to the Franchisee which would apply to each of the relevant 

franchises for the renewal term.  The Proposed Agreements were not acceptable to the 

Franchisee, and were never signed.   The Franchisor purported to terminate both Franchise 

Agreements once the nominal expiry date had passed.  

3.6 The Applicants alleged that, by its conduct (and the conduct of its CEO) the Franchisor had:  

(a) Breached the terms of the Franchise Agreements;  

(b) Engaged in conduct lacking in good faith and unconscionable conduct; and  

(c) Breached an obligation of confidence to the Franchisee, by misuse of certain 

information belonging to the Franchisee.  
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Breach of the Franchise Agreements  

3.7 The applicants alleged that by incorporating into the Proposed Agreements terms which were 

substantially different from those in the original Franchise Agreements, the Franchisor 

breached its obligations under the part of the Franchise Agreements dealing with renewal of 

the Franchise Agreements.  The relevant clause of the agreements expressly contemplated that 

renewal of the agreements would be conditional upon the Franchisee and any guarantor (here, 

the second applicant) entering into the ‘Franchisor’s then current Master Franchise Agreement 

(which will not however contain terms substantially different from those herein contained)’.  

3.8 Although Judge Cameron found that ‘there can be no doubt that the terms of the Proposed 

Agreements were substantially different from those of the Franchise Agreements’, he went on 

to find that the mere presentation of the Proposed Agreements (with substantially different 

terms to the original Franchise Agreements) did not amount to a breach of the Franchise 

Agreements.  He went on to say ‘as long as Rent the Roo did not insist on a wording which 

did not satisfy the renewal provisions of the Franchise Agreements it would not have 

relevantly beached those agreements’.  It would have been open to the Franchisee to ‘insist on 

renewing its franchises on terms which were not substantially different from the terms it had 

enjoyed under the Franchise Agreements’.16 

3.9 The applicants also alleged that RTR had unreasonably withheld its consent for the transfer of 

the Kiraig franchises to the third-party purchaser, in contravention of the relevant terms of the 

Franchise Agreements.  Judge Cameron rejected that claim.  RTR had refused to acquire the 

Franchises on terms which were proffered subsequently to the original offer by the third-party 

purchaser.  Instead, RTR insisted upon exercising its right of first refusal on the basis of the 

original offer.  Judge Cameron found that that position was supported by the terms of the 

Franchise Agreements, and the applicants’ claims on this basis were dismissed.  

Good faith and unconscionable conduct claims 

3.10 The applicants alleged that the Franchisor’s conduct in, generally, failing to proceed to acquire 

the Franchises (pursuant to an exercise of the right of first refusal), proffering renewal 

agreements with terms which were substantially different to the terms of the Franchise 

Agreements, refusing to consent to the sale of the Franchises to third-party purchaser, and 

terminating the Franchise Agreements after passage of the nominal expiry date, constituted 

conduct lacking in good faith and unconscionable conduct by the Franchisor.   

                                                           
16 At 126 and 127. 
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3.11 Judge Cameron found that the Franchisee’s allegations of a lack of good faith and 

unconscionable conduct by the Franchisor ‘must fail, principally because its other 

allegations… have failed’.  In that regard, his Honour was referring to his rejection of the 

applicants’ claims of breach of the Franchise Agreements by the Franchisor (by the proffering 

of substantially different terms for the Proposed Agreements and the refusal to consent to the 

sale of the Franchises to the third-party purchaser) and of improper conduct by the Franchisor 

in electing to terminate the Franchise Agreements once the nominal expiry date had passed.   

3.12 Judge Cameron also observed that the applicants’ claim that the Franchisor had engaged in 

conduct in trade or commerce which is unconscionable ‘as that word is understood by the 

common law’ in contravention of s 20 of the Australian Consumer Law, was doomed to 

failure, as no special disadvantage afflicting either applicant was demonstrated (such special 

disadvantage being an element of the cause of action at common law17).  

Breach of obligation of confidence  

3.13 Shortly after RTR purported to terminate the Franchise Agreements, an officer of RTR 

accessed the Franchisee’s email account (an account hosted by RTR’s email system) and 

obtained a list of the Franchisee’s customers and the details of each customer’s consumer 

leases (the Information).  The Franchisee alleged that the Information was confidential and 

that the Franchisor was obliged to keep that information confidential.   

3.14 Observing that ‘The test is one of conscience and whether it was unconscionable of Rent the 

Roo to have accessed the information’, Judge Cameron found that the test was not met by 

RTR’s conduct.18  His Honour noted that the Information was stored on the Franchisor’s 

computer system, and that, ‘although the franchisee was operating its own business, it was not 

independent of the franchisor’ and that the Franchisor ‘had a legitimate interest in supervising 

the franchisee’.19  The Court dismissed the applicants’ claims for this reason.  Further, Judge 

Cameron went on to say that, in any event, the applicants had sustained no loss or damage as a 

result of the alleged misuse or appropriation by the Franchisor of the Information, and that as 

a result, ‘there is no basis to order that some form of monetary compensation be paid to’ the 

applicants.20 

                                                           
17 Citing Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd (2003) 214 CLR 51 
per Gleeson CJ at 62.  
18 At 181.  
19 At 181.  
20 At 183.  


