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English barrister; and his work proves, if proof were neces-
sary, the advantage of bringing a legal education to bear on
the analysis and illustration of the intricate law of India, and
the policy of the enactment of 1846 (Act I.),' which, opening
a new Forum to the honourable exertion of the Indian bar,
must eventually be of mutual advantage both to that bar and
to the Company’s Courts.

A very useful compilation by Mr. Marshman, entitled the
Daréghah’s Manual,’ was published at Serampore in 1850.
This work includes every Rule and Order which it is important
for the Police-officers to know, in the Regulations and Acts,
in the Circular Orders of the Superintendent of Police, and of
the Nizamut Adawlut, and in the Constructions and Reports,
scientifically arranged. To render the work more complete, all
the rules which determine the Police responsibilities of the
Zamindars, and of all persons connected with the landed inter-
est, both in the Lower and in the North-Western Provinces,
are fully given. It must be observed, however, that this work
does not comprehend the duties of Magistrates and the Super-
intendent of Police, except in connexion with the Officers of
Police and the Zamindars.

In the year 1852 Mr. Baynes published at Madras a good
work on the Madras Civil Law as contained in the existing
Regulations and Acts: it is accompanied by valuable Notes
and Indices.

A Digest of the Civil Regulations in force in the lower
Provinces, Bengal Presidency, alphabetically arranged entirely
by the aid of that portion of Mr. Clarke’s edition of the Bengal
Regulations which refers to the Civil Courts, appeared at Cal-
cutta in 1856. It is a useful work.

-

1 By this Act every Barrister of any of Her Majesty’s Courts in India is
entitled, as such, to plead in any of the Sudder Courts of the East-India
Company, subject, however, to all the rules in force in the said Sudder
Courts applicable to pleaders.

? The Darogah’s Manual, comprising also the duties of Landholders in
connexion with the Police. By J, C. Marshman. 8vo. Serampore, 1850,
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In the same year a collection of the rules of practice of the
Sudder Dewanny Adawlut at Calcutta from 1798 to the end
of 1855 was compiled by Mr. J. Curran, and published “by
authority ” at Calcutta.

In the year 1856 a Treatise on the Civil procedure of the
Courts of the East-India Company in the Presidency of Fort
St. George in suits and appeals, was written by Mr. Samuel
Dawes, a District Moonsiff of that Presidency, and published
at Madras. This treatise is expressly formed on Mr. Mac-
pherson’s procedure of the Civil Courts in Bengal, already
mentioned.

The only remaining work that I have been able to procure
on the present branch of the Law of India is an edition of the
Acts of Government relating to the Madras Presidency from
1848 to 1855, which was edited by Mr. W. P. Williams, and
published at Madras in 1856.

2. NATIVE LAws.

The earliest trace which we find of the reservation to the
natives resident in our territories in India of their own laws
and customs is in the Charter of George II., granted in 1753,
in which there was introduced an express exception from the
jurisdiction of the Mayors’ Courts of all suits and actions
between the Indian natives only, such suits and actions being
directed to be determined among themselves, unless both parties
should submit the same to the determination of the Mayors’
Courts. This, however, was merely an exception to the juris-
diction ; nor indeed does it appear that the native inhabitants
of Bombay were ever actually exempted from the jurisdiction
of the Mayors’ Court, or that any peculiar Laws were adminis-
tered to them in that Court.!

In Warren Hastings’ celebrated plan for the administration
of justice, proposed and adopted in 1772, when the East-India

1 See Morley’s Digest, Vol. IL. p. 345.
N
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Company first took upon themselves the entire management of
their territories in India, the 23d Rule especially reserved their
own laws to the natives, and provided that “ Moulavies or
Brahmins” should respectively attend the Courts, to expound
the law, and assist in passing the decree.

Subsequently, when the Governor-General and Council were
mmvested by Parliament with the power of making Regulations,
the provisions and exact words of the 23d Rule above men-
tioned were introduced into the first Regulation enacted by
the Bengal Government for the administration of justice. This
Regulation was passed on the 17th of April 1780.

By section 27 of this Regulation it was enacted, “ That in
all suits regarding inheritance, marriage, and caste, and other °
religious usages or institutions, the laws of the Koran with
respect to Mahomedans, and those of the Shaster with respect
to Gentoos, shall be invariably adhered to.” This section was
re-enacted in the following year, in the revised Code, with the
addition of the word “ succession.”

In the Statute Law relating to India no such express privi-
lege was granted until the year 1781 ; the 13th Geo. I1L. c.
63, passed in 1778, which established the Supreme Court at
Fort William, and the Charter of Justice of that Court, con-
taining no clause specially denoting the law to be administered
to the natives.

In the former year, however, the declaratory Act of the 21st
Geo. III. c. 70, which was passed for explaining and defining
the powers and jurisdiction of the Supreme Court at Fort
William in Bengal, expressly enacted, by section 17, that, in
disputes between the native inhabitants of Calcutta, “their
inheritance and succession to lands, rents, and goods, and all
matters of contract and dealing between party and party, shall
be determined, in the case of Mahomedans by the laws and
usages of Mahomedans, and in the case of Géntfis by the laws
and usages of Gentfis ; and where only one of the parties shall

1 Beng. Jud. Reg. VI. 1781, s. 37.
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be a Mahomedan or Gentf, by the laws and usages of the
defendant.” Section 18 of the same Statute emphatically pre-
served to the natives their laws and customs, enacting that,
“1in order that regard should be had to the civil and religious
usages of the said natives, the rights and authorities of fathers
of families and masters of families, according as the same
might have been exercised by the Gentt or Mahomedan law,
shall be preserved to them respectively within their said fami-
lies ; nor shall any acts done in consequence of the rule and
law of caste, respecting the members of the said families only,
be held and adjudged a crime, although the same may not be
held justifiable by the laws of England.” The next following
section provided that the said Court might frame such process,
and make such Rules and Orders for the execution thereof in
suits Civil or Criminal against the natives of Bengal, Behar,
and Orissa, as might accommodate the same to the religion
and manners of such natives, so far as the same might consist
with the due execution of the laws and the attainment of
justice.

This reservation of the native laws to Hindas and Muham-
madans was extended to Madras and Bombay by sections 12
and 18 of the 37th Geo. II1I. c. 142, passed in 1797, under
which Statute the Recorders’ Courts at those Presidencies
were established. Section 12 of this Statute re-enacted the
18th section of the 21st Geo. III. ¢. 70; and section 13
repeated verbatim the 17th section of the same Statute already
quoted, with the addition, however, of “ or by such laws and
usages as the same would have been determined by if the suit
had been brought and the action commenced in a native Court ;
and where one of the parties shall be a Mahomedan or Gentoo,
by the laws and usages of the defendant: and in all suits so to
be determined by the laws and usages of the natives, the said
Courts shall make such rules and orders for the conduct of the
same, and frame such process for the execution of their judg-
ments, sentences, or decrees, as shall be most consonant to the

religions and manners of the said natives,and to the said laws
N2
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and usages respectively, and the easy attainment of the ends
of justice ; and such means shall be adopted for compelling the
appearance of witnesses, and taking their examination, as shall
be consistent with the said laws and usages, so that the suits
shall be conducted with as much ease, and at as little ex-
pense, as is consistent with the attainment of substantial
justice.” ‘

By the 39th and 40th Geo. III. c. 79, 5. 5, and the 4th
Geo. IV. c. 71, 8. 9, all powers and authorities granted to the
said Recorders’ Courts at Madras and Bombay were trans-
ferred to the Supreme Courts at those Presidencies to be esta-
blished respectively under the said Statutes. The 22d section
of the Charter of Justice of the Supreme Court at Madras, and
the 29th section of the Charter of Justice of the Supreme Court
at Bombay, contain the 18th section of the 87th Geo. I1I. c.
142, nearly word for word, and without any material addition
or alteration.

Such is the Statute Law relating to this subject, and apply-
ing to the Supreme Courts of Judicature, and those natives
within their jurisdiction. Of the Regulations passed for the
direction of the Courts of the Honourable East-India Company,
the first, as taking the lead in the enactment of this wise and
just measure, has been already noticed. In 1798, section 15
of Regulation IV. of the Bengal Code enacted, that ¢ in suits
regarding succession, inheritance, marriage, and caste, and all
religious usages and institutions, the Mahomedan laws with
respect to Mahomedans, and the Hindoo laws with regard to
Hindoos, are to be considered as the general rules by which
the Judges are to form their decision.” This section was
extended to Benares and the Upper Provinces by section 8 of
Regulation VIII. of 1795, and section 16 of Regulation III.
of 1803 of the Bengal Code. The former of these last-men-
tioned Regulations by section 8, also enacted, in addition to
the provisions of section 15 of Reg. IV. of 1793, that “in
causes in which the plaintiff shall be of a different religious
persuasion from the defendant, the decision is to be regulated
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by the law of the religion of the latter; excepting where
Europeans, or other persons, not being either Mahomedans or
Hindoos, shall be defendants, in which case the law of the
plaintiff is to be made the rule of decision in all plaints-and
actions of a civil nature.” |

In the year 1831 Moonsiffs generally throughout Bengal
were directed to administer the Muhammadan laws with
respect to Muhammadans, and the Hind laws with regard to
Hindds, in all cases of inheritance of| or succession to, landed
property, and the law administered in such cases was to be the
law of the defendant: where any doubts existed, they were
enjoined to obtain an exposition of the law. from the Law-
officers of the Zillah Courts.!

In the year 1832 a Regulation was passed for the Bengal
Presidency, entitled, “ A Regulation for modifying certain
of the provisions' of Regulation V. 1831, and for providing
supplementary rules to that enactment.” This Regulation®
attracted but little notice at the time, partly by reason of its
title, and partly because it was principally devoted to the
enactment of rules for appeals, pleadings, and the practice of
the Courts: a most important innovation upon the rights of
the natives was, however, unobservedly introduced. The 8th
section of this Regulation rescinded the portion of section 8
of Regulation VIII. of 1795 above quoted, and enacted that
the rules contained in section 15 of Regulation IV. of 1793,
and section 16 of Regulation III. of 1803, should be * the
rule of guidance in all suits regarding succession, inheritance,
marriage, and cast, and all religious usages and institutions that
may arise between persons professing the Hindoo and Maho-
medan persuasions respectively.” The 9th section proceeded
to declare “that the above rules are intended, and shall be
held to apply to such persons only as shall be bond fide pro-
fessors of those religions at the time of the application of the

1 Beng. Reg. V. 183), 8. 6. 3 Beng. Reg. VII. 1832.
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Law to the case, and were designed for the protection of the
rights of such persons, not for the deprivation of the rights of
others. Whenever, therefore, in any civil suit, the parties to
such suit may be of different persuasions, when one party
shall be of the Hindoo and the other of the Mahomedan per-
suasion, or where one or more of the parties to such suit shall
not be either of the Mahomedan or Hindoo persuasion, the
laws of those religions shall not be permitted to operate to
deprive such party or parties of any property to which, but for
the operation of such laws, they would have been entitled. In
all such cases the decision shall be governed by the principles
of justice, equity, and good conscience ; it being clearly under-
stood, however, that this provision shall not be considered as
justifying the introduction of the English or any foreign law,
or the application to such cases of any rules not sanctioned by
those principles.” :

This innovation was confined to the Bengal Presidency,
and did not excite much attention until a later period, being,
as it were, smuggled into an enactment relating to the techni-
calities of practice, and being, moreover, very obscure in its
wording.

When Courts of Judicature were first established by the
East-India Company in the Madras Presidency, in the year
1802, Regulation III. of the new Code was formed on the
Bengal Reg. IV. of 1793, nearly the same words being used
with regard to the reservation of the Hindfi and Muham-
madan laws as those employed in the latter Regulation.

In the Bombay Presidency, in the year 1799, the Governor
and Council also passed a Regulation to the like effect, but
more explicit and extensive in its application. This Regula-
tion, the fourth of the above year, by its fourteenth section,
s2cured to HindG and Muhammadan defendants the benefit
of their own laws in civil suits respecting “ the succession to,
and inheritance of, landed and other property, mortgages,
loans, bonds, securities, hire, wages, marriage, and cast, and
every other claim to personal or real right and property, so
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far as shall depend upon the point of law.” It also provided
that, in the case of Portuguese and Péarsi inhabitants, the
Judge was to be guided by a view to equity in his decisions,
making due allowance for their respective customs, so far
as he could ascertain the same. Regulation II. of 1800
re-enacted the same provisions.

In 1827, when all the Judicial Regulations previously
passed by the Bombay Government were rescinded, it was
enacted that “ the law to be observed in the trial of suits shall
be Acts of Parliament and Regulations of Government appli-
cable to the case; in the absence of such Acts and Regula-
tions, the usage of the country in which the suit arose; if
none such appears, the law of the defendant; and in the
absence of specific law and usage, justice, equity, and good
conscience alone.”' Hindd and Muhammadan law officers
were appointed tg the Courts, and enjoined to return answers,
conformable to their respective laws, to such questions as
should be put to them by the Courts.?

Early in the year 1850, an Act was passed by the Govern-
ment of India, extending the principle of section 9 of Reg.
V1II. of 1832 of the Bengal Code throughout the territories
subject to the Government of the East-India Company. By
this Act it was declared, that “ So much of any law or usage
now in force within the territories subject to the Government
of the East-India Company as inflicts on any person forfeiture
of rights or property, or may be held in any way to impair or
affect any right of inheritance, by reason of his or her renounc-
ing, or having been excluded from the communion of any
religion, or being deprived of cast, shall cease to be enforced
as law in the Courts of the East-India Company, and in the
Courts established by Royal Charter within the said terri-

tories.” ?

i Bomb. Reg. IV. 1827, s. 26.
2 Bomb. Reg. II. 1827, ss. 13. 29; Bomb. Reg. IV. 1827, s. 27.

3 Act XXI. 1850.
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In the year 1850 an Act was passed which contained the
following important rules. It was enacted that no marriage
between Hindfs should be invalid, or the issue illegitimate, on
account of any previous marriage to another since deceased.
The widow’s rights in her former husband’s property were to
cease (except where there was an express permission to
re-marry) on a second marriage, as though she had died.
On the re-marriage of a HindG widow, if no guardian had
been appointed by the will or testamentary disposition of the
deceased husband for his children, the highest Civil Court
having original jurisdiction in the place where the deceased
husband was domiciled at the time of his death, was given the
power of appointing a guardian to have the care and custody of
the children during their minority, in the place of the mother.
This appointment by the Court, was, however, dependent upon
the petition of the father or paternal grgpdfather, or the
mother or paternal grandmother, or any male relative of the
deceased husband. No childless Hind&i widow was made
capable of inheriting to her deceased husband’s property by
this Act, if she were incapable of inheriting by the previous
law. With these exceptions, no widow was, by her re-mar-
riage, to forfeit any property or right to which she would
otherwise have been entitled, and every widow re-marrying was
declared to have the same rights of inheritance as though her
re-marriage had been her first marriage. Whatever ceremo-
nies were necessary to constitute a valid marriage of a Hindt
female who had not been previously married, before the pass-
ing of this Act, were to have the same effect on the marriage
of a Hind widow. Should the widow be a minor, and her
marriage not have been consummated, she was declared to be
incompetent to re-marry without the consent of her father,
failing him of her paternal grandfather, failing him of her
mother, failing all these of her elder brother, and failing also
brothers, of her next male relative. All persons knowingly
abetting marriages made contrary to these provisions, were
rendered liable to imprisonment or fine, or both, and such
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‘marriages might be declared void by a Court of Law. In
any question, however, as to the validity of such marriages,
the consent of relatives, as aforesaid, was to be presumed until
the contrary was proved, and no such marriage could be
declared void after consmnmation. In the case of a widow of
full age, or whose marriage had been consummated, her own
consent was held to be sufficient.! .

Thus far as regards the native Civil Laws. I now proceed
to notice the Regulations respecting the reservation of the
native Criminal Laws. ‘

By Warren Hastings’ plan in 1772, the Muhammadan
Criminal Law was retained in the Criminal Courts subject to
the interposition of Government, or of the subordinate English
functionaries, where its provisions were manifestly unjust. In
1790, when the Governor-General accepted the Nizamut of
Bengal, the Crimgpal Courts then established were directed to
pronounce sentence according to the Muhammadan law ; and
in cases of murder according to the doctrines of Y fisuf and
Muhammad,’ as has been already noticed. The Muhamma-
dan law was further ordered to be continued in the like manner
in the Criminal Courts established in 1793.*

In 1832 it was enacted in Bengal that all persons, not pro-
fessing the Muhammadan faith, might claim to be exempt
from trial under the provisions of the Muhammadan Criminal
Code for offences cognizable under the general Regulations.*

At Madras, in the year 1802, provisions were made respect-
ing the administration of the Muhammadan Criminal Law in
the Courts of the East-India Company, similar to those
enacted in Bengal by Regulation IX. of 1793.%

The Criminal law administered in the Company’s Courts at
Bombay previously to 1827, was ordered to be regulated by
the law of the accused party: Christians and Péarsis to be

1 Act XV. 1856. 3 Beng. Reg. XXVI. 1790, ss. 32, 33.
$ Beng. Reg. IX. 1793, ss. 47. 50. 74, 75.

4 Beng. Reg. V1. 1832, s. 5.

5 Mad. Reg. VI1I. 1802, ss. 15, 16 ; Mad. Reg. VIII. 1802, ss. 9, 10, 11.
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judged on the principles of the English law, and Muhamma-
dans and Hind@s according to their own particular laws.!
The Muhammadan law was to be regulated by the Fatwa of
the law officers, which was directed to be given according -to
the doctrine of Yasuf and Muhammad ; respecting which, and
the law of the Hindus, the Judges were enjoined to refer to
the translation of the Hidayah by Hamilton, and of the
Hindt laws by Halhed and Sir William Jones; as likewise
to a tract entitled “ Observations,” which then constituted part
of the criminal Code for the province of Malabar and Salsette,
&c? In 1819 the HindG Criminal Law was directed to be
administered to Hind@s in the special Court.® The Native
Criminal Laws were abolished in the Bombay Presidency in
1827, and a regular Code substituted in their place.

The Muhammadan Criminal Law, even when first reserved
to the natives of the British territories in Ingia, was subjected
to many important restrictions in its application; and it has
been 80 modified by the subsequent Regulations in the Presi-
dencies of Bengal and Madras, as to present no vestiges of
its sanguinary character, and but few of its original imper-
fections.*

The above are the Laws and Regulations now in force. It

1 Bomb. Reg. V. 1799, s. 36; Bomb. Reg. I11. 1800, 5.36; Bomb. Reg.
VII. 1820, s. 17.

2 Bomb. Reg. V. 1799, ss. 36. 39; Bomb. Reg. III. 1800, ss. 36.39;
Bomb. Reg. VII. 1820, ss. 17. 20.

3 Bomb. Reg. X. 1819.

4 The right existing in the Government to alter the Muhammadan law
appears to have been virtually recognized by the 13th Geo. IIL. c. 63, 8. 7,
vesting in it authority for the ordering, managing, and governing, “in like
manner (as the Act recites), to all intents and purposes whatever, as the
same now are, or at any time heretofore might have been, cxercised by the
President and Council in Select Committee ;”” because it was tken before
the Legislature that the President and Council ad interposed, and altered
the Criminal Law of the Province in 1772. Such alterations, and all future
necessary amendments thereof, appear, by the above clause, to be legally
sanctioned. See Fifth Report from the Select Committee of the House of
Commons, 1812, p. 40.
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will be observed that, if we except the Bombay Regulations
IV. of 1799, II. of 1800, and 1V. of 1827, the reservation
of the Native Civil laws, both in the Statutes and Charters,
and by the Regulations, was confined to Gentds,' or Hinds,
and Mubhammadans; a broad distinction of the natives of
India into two classes, which most probably arose from the
ignorance of our ancestors, and not from any intention of
excluding other nations or sects from the benefit of their own
laws. There are, however, as is well known, many other
natives of India, who are neither Hinds nor Muhammadans.
These form a large class, consisting of the Portuguese and Ar-
menian Christians ; the Parsis ; the Sikhs ; the Jains ; the Bur-
mese, and Avanese, who, together with the Chinese, many of
whom have become naturalized in India, are Buddhists; and
some few originally from Java and the Eastern Archipelago:
to this class may be added the usual complement of that cosmo-
politan parasite, the Jew. All these have their peculiar laws
and usages, many of which are more or less connected with
their religious creeds: they seem, however, to be excluded
from the benefit of such laws in the Queen’s Courts. In the
Supreme Court at Calcutta a case appears to have been once
decided according to the Sikh law,’ but this was by reference
to the Pandits; and thus, to use Sir Edward H. East’s own
words, he being Chief Justice at the time, “ The difficulty was
gotten over, by considering the Sikhs as a sect of Gentoos or
Hindoos, of whom they were a dissenting branch.”® At any

t The late Sir Edward Hyde East, in his evidence before the Committee
of the House of Lords in 1830, speaking of the term * Gentis,” used in the
21st Geo. I1I. c. 70, observes, “ Whether that was intended to comprehend
all other descriptions of Asiatics who happened to be located within the
British- bounds of India is perbaps very difficult to be told at this time of
day.” —Minutes of Evidence, p. 118. 4to. edit.

2 Doe dem. Kissenchunder Shaw v. Baidam Beebee. Morley’s Digest,
Vol. IIL. p. 22.

3 Appendix to Sir E. H. East’s Evidence before the Sclect Committee of
the House of Lords, 1830, p. 140. 4to. edit.
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rate, it has been more than once held at Calcutta, that with
the exception of Hind(s and Muhammadans, no suitor of the
Supreme Courts is entitled to have any special law applied to
his case.! In an old case it was decided by the Supreme
Court at Bombay,® that the Portuguese laws, in all points of
succession, and of all personal rights, as those of husband and
wife, remained in full force as regards the Portuguese in Bom-~
bay ;* but it was also held in the same case that the law of
Portugal could not, of its own force, operate at Bombay, and
that the Portuguese were subject to the law of England alone,,.
with the reservation of certain customs. Questions between
Pérsi litigants in the Supreme Court at Bombay appear to
have been formerly adjudicated according to the provisions of
the HindG law, where there was no custom adduced to the
contrary.* A recent case,’ also decided in the Supreme Court
at Bombay, has determined that the ecclesiastical jurisdiction
of the Court extends to Pérsis, and that for such purpose
they are included in the words “ British subjects,” contained
in the clause of the Bombay Charter conferring such juris-
diction.

Questions of Hind@ law, which come within the specification
of the Statutes and Charters, are adjudicated in the Supreme
Courts according to the doctrines of each particular school of
law entertained by the parties, or according to any parti-
cular custom clearly proved to exist among such parties.
With respect to Muhammadans, however, it is stated by
Baillie, in the preface to his Treatise on Inheritance, that no
other than the Sunni law has ever been administered in the

1 Jebb v. Lefevre, Cl. Ad. R. 1829, 56. Musleah v. Musleah, 1 Fulton,
420. Grant, J., however, dissented in this latter case, and thought that
the Jewish law ought to be applied.

3 De Silveira v. Tezeira. Morley’s Digest, Vol. IL. p. 247.

3 And see Sir Ralph Rice’s evidence before the Select Committee of the
House of Lords, 1830, p. 168. 4to. edit.

4+ Ibid. p 168.

$ Perozeboy v. Ardaseer Cursetjee. Morley’s Digest, Vol. IL. p. 335

i, one.
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Supreme Court at Bengal.! It may be true that no case may
as yet have occurred in that Court, in which the parties held
other than the Sunni doctrines ; but there can be little doubt
that, in the event of a case arising between Muhammadans
not being Sunnis, the law administered would be according
to the religious persuasion of the litigants. In a case recently
decided in the Supreme Court at Bombay, where the parties
held particular tenets scarcely compatible with the Muham-
madan law, Sir E. Perry, C. J., in delivering judgment,
remarked—* I am clearly therefore of opinion, that the effect
of this clause in the Charter is, not to adopt the text of the
Kurén as law, any further than it has been adopted in the
laws and usages of the Muhammadans who came under our
sway ; and if any class of Muhammadans, Muhammadan dis-
senters as they may be called, are found to be in possession of
any usage which is otherwise valid as a legal custom, and
which does not conflict with any express law of the English
Government, they are just as much entitled to the protection
of this clause as the most orthodox Sunni who can come
before the Court.” This language would of course apply
equally to the Iméamiyah doctrine; and indeed the learned
Chief Justice seems inclined to a much more liberal inter-
pretation of the law than has prevailed in the Supreme Court
at Calcutta ; for he goes on to say, “ How far the peculiar
laws of non-Christian aliens would be recognized, it may not
be very easy, nor is it necessary, to define beforehand. On
each occasion it would afford matter for judicial discussion and
determination when the question arose. But on very many
questions, such as marriage, divorce, succession, and, possibly,
adoption, there seems no reason to doubt that the proper law
to be referred to for the decision of any controversy, would
not be the law of the Christian community, but the law

1 Baillie, Muhammadan Inheritance, Preface, p. vi.
2 Case of the Kojahs and Memon Cutchees. Morley’s Digest, Vol. II.
p- 443.
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and usage of the peculiar non-Christian class.” And again,
“The conclusion I draw is, that if a custom, otherwise valid,
is found to prevail amongst a race of eastern origin, and
non-Christian faith, a British Court of Justice will give effect
to it, if it does not conflict with any express Act of the
Legxslature 71

In the Courts of the Honourable East-India Company an
extended and Lberal interpretation of the wording of the
Regulations has always existed ;> and we find, accordingly,
numerous cases that have been decided according to the laws
of the Portuguese, Armenians, Jains, and Pérsis, so far as
such laws could be ascertained, and the tenets of the Shi’ah
sect of Muhammadans.®

In practice, as I have already mentioned, the Hindd usages
and customs, and laws relating to gifts and contracts are re-
cognized, and the Muhammadan Law has been applied to a
variety of cases which may be arranged under the heads of
Inheritance, Sale, Pre-emption, Gift, Wills, Marriage, Dower,
Divorce, Parentage, Guardians and Minority, Slavery, En-
dowments, Debts and Securities, Claims and judicial matters.

It does not appear that any appeal has been presented to
the Privy Council against any decision of the Courts below

1 Morley’s Digest, Vol. II. pp. 446, 447.

2 The Advocate-General recommended, in a case submitted to him by the
Sudder Dewanny Adawlut of Bengal, in Feb. 1799, that foreign laws and
customs not Hindd or Muhammadan should be ascertained by evidence.
It may be observed, that the intention of the Regulations does not seem to
have been to confine the reservation of the native laws to Hindis and
Muhammadans. For instance, we find in the original rules regulating
special appeals, that such appeals were to be allowed when the judgment
should appear to be inconsistent with the Begulations, or with the Hindd
and Mubammadan laws, in cases which were required to be decided by
those laws, or with any other law or usage which might be applicable to the
case.

3 See the placita under the title G1rr, numbers 81, 82. HusBAXD AND
‘WirE, numbers 80 ef seg.; INHERITANCE, numbers 323 et seq. ; and Prac-
TICE, 234, et seq. Morley’s Digest, Vol. I. pp. 272. 298. 349, 521.
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founded on other native laws than those of the Hindfs and
Muhammadans. The Judicial Committee of the Privy Council,
however, receive the Shi'ah law, and have so construed the
Bengal Reg. IV. of 1793, in a case which was decided in
1841.! In another case, also, they decided, in general terms,
that they were bound to take mnotice of the law of the coun-
try from which the appeal came, and to decide according
to it, even although it had not been noticed in the Court
below.*

Such is the present state of the Law, and the practice of
the Courts, with respect to the admission of the native laws;
and whatever may be the ultimate effect of the recent
innovations, it cannot be denied that the preservation of such
laws is in conformity with the doctrines -of the ablest writers
on jurisprudence, and is founded on * the wisdom of experience
and the dictates of humanity.”?

Warren Hastings, in pursuance of that enlightened and
liberal policy which so eminently distinguished his govern-
ment in India in all that regarded the conciliation and welfare
of its native inhabitants,* was, as we have seen, the first to
recommend and adopt the preservation of their laws. In
furtherance of his plan for the administration of justice, he
stated, in a letter addressed to the Court of Directors, in
March 1773, “That in order to render more complete the
Judicial Regulations, to preclude arbitrary and partial judg-

! Rajah Deedar Hossein v. Ranee Zukooroonisa. 2 Moore Ind. App. 441.

% Sumboochunder Chowdry v. Naraini Dibek. 3 Knapp 55.

3 Strange’s Elements of Hindu Law. Vol. I. Introd. p. x. 2d edit.

¢ “ He was the first foreign ruler,”’ says Lord Macaulay, “ who succeeded
in gaining the confidence of the hereditary priests of India, and who induced
them to lay open to English scholars the. secrets of the old Brahminical
theology and jurisprudence.” This, however, is but a tardy acknowledg-
ment, introduced nearly at the end of an essay attacking on almost every
point the public and private character of the great Governor-General.—See
Macaulay’s Essays, Vol. IIL 5th edit.
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ments, and to guide the decisions of the several Courts, a well
digested Code of Laws, compiled agreeably to the laws and
tenets of the Mahometans and Gentoos, and according to the
established customs and usages, in cases of the revenue, would
prove of the greatest public utility ;”' and in a subsequent
letter, with which he transmitted to England a specimen of a
Hindd Code drawn up by his order, occurs the following

remarkable passage :—¢ From the labours of a people, how--

ever intelligent, whose studies have been confined to the
narrow circle of their own religion, and the decrees founded
upon its superstitions, and whose discussions in the search
.of truth have wanted that lively aid which it can only
derive from a free exertion of the understanding, and an
opposition of opinions, a perfect system of jurisprudence is
not to be expected. Yet if it shall be found to contain nothing
hurtful to the authority of Government, or to the interests
of society, and is consonant to the ideas, manners, and in-
clinations of the people for whose use it is intended, I
presume that, on these grounds, it will be preferable to
any which even a superior wisdom could substitute in its
room.”? ’

Nor must the opinion of Sir William Jones on this subject
be omitted; an opinion, it is true, given some time after the
measure which he recommended had been adopted by the
Government, in accordance with the views of Hastings, but
which loses none of its authority on that account, gaining, on
the contrary, additional weight, as being not merely the theo-
retical idea of an able man, but the well-considered result of a

five years’ residence in India, devoted, with unprecedented

. success, to the intimate study of those very laws and institu-
tions, the preservation of which he so warmly advocates.

1 Proceedings of the Governor and Council at Fort William respecting
the administration of justice amongst the natives in Bengal, p. 83. 4to. 1774.
2 Ib. p. 85. .
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« Nothing,” says Sir William Jones,! ¢ could be more obvi-
ously just than to determine private contests according to those
laws which the parties themselves had ever considered as the
rules of their conduct and engagements in civil life ; nor could
any thing be wiser than, by a legislative act, to assure the
Hindu and Muselman subjects of Great Britain that the
private laws which they severally hold sacred, and a violation
of which they would have thought the most grievous oppres-
sion, should not be superseded by a new system, of which they
eowdd have no knowledge, and which they must have consi-
dered as imposed on them by a spirit of rigour and into-
lerance.”

Such, then, was the opinion of these great men ; and although
they wrote more than half a century ago, it is still entitled to
our respect at the present day. The laws of the Hindfis and
Mubkammadans are part and parcel of their religion, and be-
lieved by them to be of divine revelation ; little or no change
has taken place in the religious opinions of the natives since
the days of Hastings and Jones; the Hind still venerates the
Institutes that have served to regulate the conduct of his fore-
fathers for upwards of twenty centuries ; and the Muhammadan
looks with undiminished respect on the precepts transmitted to
him in the Kuran by one whom he deems to be the last and
the chief of the prophets of God.

A host of other writers, capable from long experience of
forming a just estimate, might be quoted, upholding the same
views: amongst them we find Verelst, Teignmouth, Strange,
Harington, and William Macnaghten ; whose names alone
are sufficient in themselves to guarantee the value of their
opinions on all questions connected with the welfare of the
natives of India.

The Regulation VII. of 1832 of the Bengal Code, passed,

! Letter to the Governor-General and Council of Bengal, dated March 19,
1788.—8ir W. Jones’s Works, Vol. I11. p. 73%. 4to. Lond. 1799,
(0]
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at the time, for reasons which I have already alluded to, with-
out attracting any particular attention, although the object of
the Regulation was, in effect, to abrogate so much of the Hind
law as provided that a convert to Muhammadanism or Chris-
tianity should forfeit all claim to his share of any heritable
property : a most serious innovation upon the HindG law,
affecting the system in one of its most important branches, and
interfering in a powerful degree with the most vital doctrines
of the Hind religion.

It was not until a more formal proposition was made in
1842, and again subsequently in 1845 when the Lex loci was
taken into consideration, to alter the native laws as regards
inheritance and exclusion from cast throughout, that any
opposition was raised.! A Draft Act was prepared and sub-
mitted to the Government by the Indian Law Commissioners,
in the former year, and again in 1845, containing a provision,
that so much of the Hindi and Muhammadan law as inflicted
forfeiture of rights or property upon any party renouncing, or
excluded from, the communion of the Hindt or Muhammadan
religion, should cease to be enforced as law in any of the Courts
in India.® The Hind{s presented memorials to the Governor-
General, strongly expressive of their dissatisfaction at the pro-
posed enactment, which they regarded as a violation of a solemn
pledge, founded upon the Act of a superior and supreme legis-
lature; confirmed by the local Government, and acted upon
from the very period of British connexion with the Eastern
Empire. They further intimated a fear that the security in
person, property, and religion, hitherto ensured to them, thus
undermined in one instance, might eventually be denied them
altogether.’ The proposed enactment was not sanctioned by
the Government ; but the recent Act XX1I. of 1850, passed by

1 Special Reports of the Indian Law Commissioners, 1843, p. 346 et seq.
Ibid. 1847, p. 607 et seq.

2 Ibid. p. 371 ; Ibid. 1847, pp. 630. 682.
8 1bid. 1847, p. 640 et seq., and p. 649 ¢t seq.
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the Legislative Council of India, extending the provisions of
the 8th and 9th sections of the Bengal Regulation VII. of
1832, is to nearly the same effect, and has again called forth
the remonstrance and roused the jealous suspicions of the Hin-
das. Act XV. of 1856, legalising the re-marriage of Hindd
widows, was a second positive and direct infringement of the
Hind law; it does not appear to have produced so much
dissatisfaction amongst the HindG community as was antici-
pated, but this and the Act last mentioned may be ranged
amongst the numerous probable causes of the late rebellion.
The policy of the enactment of Act XXI. of 1850 is
perhaps questionable: the beneficial results expected from
its operation are at least doubtful. I allude, of course,
to its anticipated effect in increasing the number of converts
to Christianity. Ifit be true that the disinheritance, which,
by the Hindei law follows apostacy, militates against con-
version to the truth,—that is, in other words, that many
Hindas would become Christians were it not for the prospect
of the loss they would thereby sustain,—the question arises, in
the first place, whether it be desirable to receive such lukewarm
believers into our Church? As well might we offer bounty-
money to recruit the ranks of Christianity from the multitudes
who would be willing to make a traffic of their consciences.
Again, it is not reasonable to suppose that any great accession
will be made to the number of converted Hindfs by the ope-
ration of this new Law. The converts from the Hindf creed
to Muhammadanism have of late years been very numerous;
indeed, it is to be feared, far more numerous than those who
have rewarded the labours of our Missionaries by embracing
the Christian religion ; and this, be it observed, notwithstand-
ing the HindG law of forfeiture which has been denounced as
holding so chief a place amongst the preventives of conversion.
From this it may fairly be inferred that the comparative ill
success of the Missionaries arises, not from the disabilities
under which apostates and outcasts labour according to the
Hindd law, but rather from the fact that the Muhammadan
priest, however inferior in general education, has a much



196 NATIVE LAWS,

greater knowledge of the people with whom he has to deal,
and consequently a stronger hold upon their minds and ima-
ginations, than that possessed by the Christian pastor. Such
being the case, why do not our Missionaries try to attain the
same legitimate power of convincing the heathen? Let them
endeavour to obtain a more complete insight into the manners
and customs of the natives, and a thorough knowledge of their
languages; let them strive to convert by persuasion, instead of
calling in the strong arm of the law to break down religious
institutions which their ignorance has fruitlessly assailed ; let
them learn before they try to teach, and all will be well.
Education is advancing with rapid strides, thanks to the effec-
tual measures that have been adopted by the Government ; and
by its means, and not by the ill-judged violence of over zealous
innovators, we may hope to see the dark superstitions of the na-
tives gradually but triumphantly superseded by the light of
Christianity. Then, and then only, will the time have arrived
for extending to the mass of our Indian fellow-subjects the
benefit of laws which they now can neither understand nor
appreciate, and for effacing those institutions upon which their
present social happiness so largely depends. The day has
gone by when conversion was enforced by a mandate of the
ruling power. The Act of 1850 has been termed an Act for
the promotion of religious liberty ; but surely such a name
can scarcely be applied with propriety to a law which not
only implies a violation of the rights of property, but, in the
case of a Hindd, forbids him to hope for happiness in another

world, whensoever his heir shall choose to forsake the faith
of his forefathers.'

! It is hardly necessary to state that the Hindds believe the attainment
after death of ‘““bliss in other worlds, immortality and heaven,” to depend
upon the proper performance of obsequies by the next heir of the deceased,
the inheritance and the performance of the obsequies being inseparable.
These obsequies cannot be performed by an apostate, or by one excluded
from cast, who, in either case, is considered to be virtually dead, the per-
formance of the funeral rites, and the consequent inheritance, devolving
upon the next in succession. By the law of the Kurdn an infidel cannot
succeed to the estate of a Muhamnmadan.
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, In considering the propriety of altering or abrogating the
HindG or Muhammadan laws, all pre-conceived notions of the
relative excellence of the Iinglish and native systems of juris-
prudence should be taken as secondary considerations; nor
should it be called in question whether such systems are in
themselves good or bad ; for it should never be forgotten, that,
in the present state of society in India, they are undoubtedly
the best adapted to the wants and prejudices of the people who
form the great bulk of the population of the country ; that they
are an integral part of the faith of that people; and that,
though we may not be bound by absolute treaty, we have vir-
tually pledged ourselves to preserve them by repeated procla-
mations and enactments.

The laws of the remaining class of natives, viz. those who
are neither Hindis nor Muhammadans, are placed in a very
different position. In some instances these laws are irrespective
of religion ; in almost all they depend more upon local customs
than on written Codes; they never appear to have been ad-
mitted into the Queen’s Courts ; and whenever they have been
administered in those of the East-India Company, with the
exception of the Bombay Presidency, it has been done by a
liberal extension by the Judges of the wording of the Regu-
lations : added to this, the Government has never pledged itself
in any way to preserve or administer such laws. The class
itself, although collectively numerous, is composed of different
sects and nations, which, taken separately, are of small extent
and few in numbers, and mostly either foreign to the country,
or but recently established there; and, finally, many of this
class are anxious to be ranged under the protection of the
British laws, instead of being subjected to the arbitrary rules
of ill-ascertained usage.

The Armenians of Bengal, so long since as the year 1836,
presented a petition to the Governor-General, in which, after
setting forth the destitution of their legal condition, they add,
¢ As Armenians have ceased to be a nation since the year of
our Lord 1373, and no trace of their own law is now to be
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discovered, your petitioners humbly submit that the Law of
England is the only one that can, upon any sound principles,
be permitted to prevail ; and that it is moreover the law which
was promised to Armenians at the time of their settlement in
the country.” This alleged promise is contained in an agree-
ment between the Honourable East-India Company and Cogee
Phanoos Calendar, an eminent Armenian merchant, which
agreement is dated the 22d of June 1688. It is unnecessary
to discuss either the validity or the meaning of the agreement,,
as it is the desire only, and not the rights of the Armenian
people, with which we are concerned in the present instance,
and this desire is explicit.

The Péarsis, who, if not the most numerous, are certainly the’
most wealthy and most influential of this class of natives on
the Bombay side of India, are anxious to have a written law
framed for their sect, though they do not exactly want the
English law, for instance, in respect to their widows and
daughters, in regard to their share of the inheritance on a
man’s dying intestate.”

It would seem, therefore, that, as relates to this class of
natives, the enactment of a Lex loci would not only be justifi-
able, but productive of benefit ; and it would doubtless put
an end to much uncertainty and many of the difficulties
which at present encompass the administration of justice in
the Mofussil.

I shall now proceed to give a succinct account of the dif-
ferent native laws administered in our Courts in India ; of the
distinction between the various doctrines entertained by the
native lawyers; in what districts, and amongst what sects,
they prevail ; and of the works in which such laws are written,
and on which such doctrines are founded.

1 Special Reports of the Indiap Law Commissioners 1842, p. 465.

? See the Minute of Sir George Anderson, dated 23d January 1843 ;
and the Minute of Mr. Giberne, dated 27th January 1843. Ib. 1847, pp.
619. 621.
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(1) Hixpt Law.

(a) Of the Sources of the Law.

The civil and religious laws of the Hind@s are believed by
them to be of divine origin ; one portion called Sruti, or * That
which is heard,” and which constitutes the Védas, being sup-
posed to be in the very words revealed by Brahma himself’;
and another denominated Smriti, or “That which is remem-
bered,” comprising the Dharma Séstra, and imagined to have
been communicated to mankind through the medium of inspired
writers.

The Dharma Sastra comprehends not only Law in its usual
sense, but rules for religious observances, and ancient and
modern rituals. It is, however, generally understood as
meaning exclusively Forensic Law and Civil duties, which are
considered by the Hind lawyers under the distinct heads of
Private contests and Forensic practice ; the former head com-
prehending Law, private and criminal, whilst the latter includes
the forms of procedure, the rules of pleading, the law of evi-
dence, adverse titles, oaths, and ordeal.'

Both the Sruti and the Smriti are interpreted by the same
rules, which are collected in the Miménsés, or disquisitions on
proof and authority of precepts, and considered to be a branch
of philosophy. The Mimiinsis are described by Colebrooke as
¢ properly the logic of the law.”

1 Colebrooke’s Digest of Hindu Law, Vol. I. Pref. p. xii. 8vo. Lond.
1801.

2 The two Miménsés (for there are two schools of metaphysics under this
title) are emphatically orthodox. The prior one (Pirva), which has Jaimini
for its founder, teaches the art of reasoning, with the express view of aiding
the interpretation of the Védas. The latter (Uttara), commonly called
Védanta, and attributed to Vyésa, deduces, from the text of the Indian
scriptures, a refined psychology, which goes to a denial of a material world.
—Colebrooke on the Philosophy of the Hindus. Essays, Vol. I. p. 227. ; and
see Transactions of the Royal Asiatic Society, Vol. 1. p. 439.
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(b) On the various Schools of Hindé Law.

In eastern India the Védas and the Miménsis are less
studied than in the south, and the lawyers of Bengal and
Behar take the Ny#ya,' or dialectic philosophy, for rules of
reasoning and interpretation of the Law.! Hence arose the
two principal schools, which deduced different inferences from
the same maxims, and from which other schools again lave
diverged, each interpreting the Law according to the dicta of
some favourite author. :

Five Schools of Law may be said to exist at the present
day; viz. the Gauriya (Bengal), Mithila (North Behar),
Benires, Maharashtra (the Maratha country), and Drivida
(the south of the peninsula).

It would be almost impossible to define with accuracy the
limits of these several schools ; nor, indeed, is there that great
distinction between them which by most writers has been
supposed to exist. The Bengal School, it is true, stands
nearly alone, particularly with regard to the law of Inheri-
tance, in which there is a wide difference in doctrine between
the northern and the other schools, the latter receiving
some treatises in common, which are totally rejected by the
Gauriya lawyers. The Bengal school assimilates in some
points with that of Mithila; inheritance, however, being still
excepted.

Looking to the west and south of India, we find that the
main distinction between the Benares, Maharashtra, and Dra-
vida schools, is, in fact, rather a preference shewn by each
respectively for some particular work as their authority of

1 The Ny4ya, of which Gautama is the acknowledged author, furnishes a
philosophical arrangement, with strict rules of reasoning, not unaptly com-
pared to the Dialectics of the Aristotelian school. Colebrooke on the
Philosophy of the Hindus. Essays, Vol. I. p. 227.

% Colebrooke, in Strange’s Hindu Law, Vol. I. p. 816. Second edition.
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Law, than any real or important difference of doctrine. It is
very probable that this preference for particular treatises arose
originally, not so much from their actual, or even fancied,
superiority over other works, as from the igmorance of the
lawyers, practically, of the existence of authorities not gene-
rally current in their respective provinces, and from the fact
that such law-books were, in most cases, first promulgated
in the very districts in which they are now pre-eminent.

In all the western and southern schools the prevailing
authority is the nearly-universal Mitakshara; and although
the Marathas may prefer the Mayfikha to the Madhaviya,
and the contrary may be the case in the Karnita country,
whilst in other districts other treatises are referred to, still the
Law itself, even in regard to inheritance, is essentially the
same throughout southern India.

However, as there does exist this distinction between the
Bengal school and those of the west and south, and this pre-
ference with respect to the books referred to, it becomes
advisable to give some idea of the extent and situation of the
districts where the doctrines of the several schools are
current.

The Gauriya, or Bengal school of Law, prevails over the
whole province of Bengal Proper, and apparently is co-ex-
tensive with the Bengdli language, or, at least, is of authority
wherever the Bengali is spoken by the inhabitants of the
country.

The Mithila school is that of north Behar, or Tirhft, the
ancient kingdom of Mithila, which, though not often men-
tioned in history, is famous for having been the residence of
Sita, Rama’s wife.

The doctrine of the school of Benéres is followed in the city
and province of that name, and is the prevailing school of
middle India. This doctrine is also current in Orissa, and
extends from Midnapur to the mouth of the Hooghly, and
thence to Cicacole.

The Mahérashtra is the school which governs the law in the
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country of the Marathas, The south limit of the Maratha
country may be loosely stated as passing from Goa through
Kolapur and Bidr to Chandra; the eastern line follows the
Warda river to the Injadri, or Satpara hills, south of the
Nerbudda, and which forms its northern limit, as far west as
Nandéd ; and the western boundary may be marked by a
line drawn from Nanddd to Daméan, and thence following the
sea-coast as far as Goa: in other words, the Mahérashtra
school prevails wherever the Marathi language is spoken by
the natives.

The Dravida school is that of the whole of the southern
portion of the peninsula; but it may be subdivided into three
districts, in each of which some particular law treatises have
more weight than others: these districts are, Dravida, pro-
perly so called, Karnitaka, and Andra. Dravida Proper is
the country where the Tamil language is spoken, and occupies
the extreme south of the peninsula: its boundaries may be
traced by a line drawn from Pulicat to the ghats between
Pulicat and Bangalur, and then following the ghats westward
and along the boundary between Malabar and Kanara to the
sea, including Malabar. The Karnétaka country is bounded
on the west by the sea-coast as far as Goa, thence by the
western ghats up to Kolapur, to the north by a line drawn
from Kolapur to Bidr, and on.the east by a line from Bidr
through Adoéni, Anandpur, and Nandidrag, to the ghats
between Pulicat and Bangalur : this is the country where the
Karnataka language is now spoken. The third district, the
Andra, where the Telinga or Telugu is now the spoken lan-
guage, extends from the boundary line last mentioned, and
which, prolonged to Chandra, will form its western limit; on
the north it is bounded indistinctly by a line running eastwards
to Sohnpur on the Mahanaddi river; and on the east by a
line drawn from Sohnpur to Cicacole, and thence to Pulicat,
where the Tamil country begins. Mr. Ellis imagines that
there are laws existing in the southern provinces which are of
higher antiquity than those introduced from the north,
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although not all derived from the same source:' this sup-
position is favoured by the fact, that Professor Wilson thinks
it probable that the civilization of the south of India may date
as far back as ten centuries before Christ.

These are the limits of the various schools of Law, so far as
they can be approximatively defined. It must, however, be
borne in mind, that though some works have especial weight
respectively in the several schools, it seems that most of them,
if known, would be respected in all, excepting Bengal; the
broad division of doctrine being between the Law of Bengal
and that of Benares, to which latter all the remaining schools
more or less assimilate.

I shall now consider the law-books of the Hindés generally;
and then proceed to describe them seriatim, specifying such
as are of chief authority, or more generally referred to by the
lawyers in the respective schools and districts.

(¢) On the Hindb Law-Books.

The Dharma Sastra may be conveniently divided into three
classes —

I. The Smritis, or Text-books, which are the foundation of
all Hindd law, and which are attributed to various ancient
Rishis, or sages, who are supposed to have been inspired. These
Smritis are all, with slight variation, 'in form and doctrine the
same with the Institutes of Manu.

II. The Vyakhyana, or Glosses and Commentaries upon
these Smritis, many of which partake of the nature of Digests.

III. The Nibandhana Grantha, or Digests properly so
called, either of the whole body of the Law or of particular
portions thereof, collected from the text-books and their
commentators.

A fourth class of works may be added as an authority of

1 Ellis, on the Law-Books of the Hindus, in the Transactions of the
Literary Society of Madras. Pt. I. p. 17.



204 HINDU LAW.

HindG law, viz. the works on the subject by European
authors. These I shall mention separately.

I. The Swritis, Text-books, Institutes, or Collections (San-
hita), attributed to various Rishis, are all divided into three
Kindas, on sections; the first, Achara, treating of religious
ceremonies and daily observances ; the second, Vyavahara, of
law and the administration of justice ; and the third, Prayas-
chitta, relating to penance and expiation.

The Smritis are enumerated difterently by various writers :
the Padma Purana gives the names of thirty-six Rishis;
whilst Yajnavalkya, and Parasara mention only twenty.
Yijnavalkya gives the following list :—Manu, Atri, Vishnuy,
Hérita, Yéajnavalkya, Usanas, Angiras, Yama, Apastamba,
Samvarta, Katyayana, Vrihaspati, Parasara, Vyéasa, Sankha
and Likhita (Wwho were brothers, and wrote each a Smriti sepa-
rately, and one jointly, the three being now considered as one
work), Daksha, Gautama, Satatapa, and Vasishtha. Parasara,
whose name appears in the above list, enumerates also twenty
select authors; but instead of Yama, Vrihaspati, and Vyésa,
he gives the names of Kasyapa, Giirgya, and Prachétas.' The
Padma Purina, omitting the name of Atri in Yajnavalkya’s
list, completes the number of thirty-six above-mentioned by
addmg Marichi, Pulastya, Prachétas, Bhrigu, Narada, Kas-
yapa, Viswamitra, Devala, Rishyasringa, Gargya, Baudhéyana,
Paithinasi, Jabali, Sumantu, Parfiskara, Lokakshi, and Ku-
thumi. Of these writers four have been respectively considered
as the principal authorities in each of the four ages of the world ;
viz. Manu in the Krita Yuga; Gautama in the Treta Yuga ;
Sankha and Likhita in the Dwépara Yuga; and Parfsara in
the Kali Yuga, or present age. Several Smritis are some-
times ascribed to the same author : his greater or lesser Insti-
tutes (Vrihat or Laghu), or a later work of the author when
old (Vriddha).}

1 Parasara, 1. 13; 16.
% Colebrooke in Strange’s Hindu Law, Vol. I. p. 316. 2d cdit.
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It appears from internal evidence to be probable that treatises
attributed to these Rishis are extant, which, like the Purfnas,
all of which are said to have been written by Vyésa, are by
different authors ; and indeed, as the reputed authors are men-
tioned in the texts in the third person, it is likely, as explained
by the commentators, that the text-books were compiled by the
pupils from the oral instructions of their master.

Whatever may be the authenticity or antiquity of these
books, they are all venerated by the Hindis as next in sanc-
tity to the Védas themselves, their authority being, moreover,
confirmed by a text from the same holy writings, thus trans-
lated by Sir William Jones, according to the gloss of
Sankara :—“ God having created the four classes, had not
yet completed his work : but in addition to it, lest the royal
and military class should become insupportable through their
power and ferocity, he produced the transcendent body of law ;
since law is the king of kings, far more powerful and rigid than
they. Nothing can be mightier than law, by whose aid, as by
that of the highest monarch, even the weak may prevail over
the strong.”

It must be observed that many Smritis are quoted or re-
ferred to by legal writers which are no longer extant; and it
is even said to be the opinion of the Brahmans, that, with the
exception of Manu, the entire work of no one of these sages
has come down to the present time.!

The Manava Dharma Séstra, or Institutes of Manu, the
highest authority of memorial law,’ is universally allowed by
the Hind(s not only to be the oldest work, but also the most
holy after the Védas; and as, in addition to this, the other
text-books are, as it were, formed on the same model, it may
be fairly considered as the basis of the whole present system of
Hind{ jurisprudence. Besides the usual matters treated of in

1 Ward’s View of the History, Literature, and Religion of the Hindoos.
Vol. I. p. 447.
2 Colebrooke’s Digest of Hindu Law, Vol. I. p. 454, 2d edit.
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a Code of Laws, the Ménava Dharma Sstra, which is divided
into twelve books, comprehends a system of cosmogony, the
doctrines of metaphysics, precepts regulating' the conduct, rules
for religious and ceremonial duties, pious observances, and ex-
piation, the laws of purification and abstinence, moral maxims,
regulations concerning things political, military, and commer-
cial, the doctrine of rewards and punishments after death, and
of the transmigration of souls, together with the means of
attaining eternal beatitude.

The author of the Institutes is supposed to be Manu, sur-
named Swayambhuva, i.e. issuing from the self-existent, and
who was the first of the seven Manus who governed the world.
Brahma himself is related to have revealed them to his off-
spring ; the Rishi Bhrigu subsequently promulgating the laws
thus communicated by Divine revelation.

Disregarding the fabulous statements of the Hindis, the
authorship and antiquity of the Manava Dharma Séstra still
remain surrounded with considerable obscurity. The argu-
ments of Sir William Jones, who endeavoured to fix the date
of the actual text at about the year 1280 before Christ, are
almost as inconclusive as the traditions of the Brahmans ; and
the various epochs fixed by different authors seem to leave the
question still undetermined. Chézy' and Deslongchamps, the
latter of whom professes to have formed his opinion from an
examination of the Code itself,’ conceive that it was composed
in the thirteenth century previous to our eera. Schlegel gives
it as his decided and well-considered opinion, “ quod multorum
annorum meditatio me docuit,” that the laws of Manu were
promulgated in India at least as early as the seventh century
before Alexander the Great, or about a thousand years before
Christ :* he places the Ramayana of Valmiki at about the same
date, and doubts as to which is the older of the two. Elphin-

1 Journal des Savans, 1831.
2 Deslongchamps, Lois de Manou, Préface p. v.
8 Zeitschrift fir die Kunde des Morgenlandes. Bd. 3, p. 879.
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stone, who is inclined to attribute great antiquity to the Insti-
tutes of Manu, on the ground of the difference between the law
and manners therein recorded and those of modern times, and
from the proportion of the changes which took place before the
invagion of Alexander, infers that a considerable period had
elapsed between the promulgation of the Code and the latter
epoch ; and he fixes the probable date of Manu, to use his own
words, “very loosely, at some time about half way between
Alexander (in the fourth century before Christ) and the Védas
(in the fourteenth).”*

Professor Wilson, however, thinks that the work of Manu, as
we now possess it, is not of so ancient a date as the Raméyana,
and that it was most probably composed about the end of the
third or the commencement of the second century before Christ.
This opinion of the highest living authority on the subject must
be considered as decisive, so far as present materials can enable
us to approximate the truth.?

1 Elphinstone, History of India, Vol. I. p. 437. 2d edition.

2 Shortly after writing the above, I was favoured with the following very
interesting communication on the sources of the Manava Dharma Sistra
from my friend Dr. Max Miiller, the learned Editor of the Rig Véda :—

“ Park Place, Oxford, July 29, 1849.

“ MY DEAR MorLey,—T have been looking again at the Law-literature,
in order to write you a note on the sources of Manu. I have treated the
subject fully in my introduction to the Véda, where I have given an outline
of the different periods of Vaidik literature, and analyzed the peculiarities
in the style and language of each class of Vaidik works. What I consider
to be the sources of the MAnava-dharma-sastra, are the Stitras. These are
works which presuppose the development of the prose literature of the
Bréhmanas (like the Aitaréya-Bréhmana, Taittiriya-Brihmana, &c.). These
Brahmanas, again, presuppose, not only the existence, but the collection and
arrangement of the old hymns of the four Sanbitds. The Sitras are there-
fore later than both these classes of Vaidik works, but they must be con-
sidered as belonging to the Vaidik period of literature, not only on account
of their intimate connection with Vaidik subjects, but also because they
still exhibit the irregularities of the old Vaidik language. They form, in-
deed, the last branch of Vaidik literature ; and it will perhaps be possible
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Whatever may be the exact period at which the Manava
Dharma Sastra was composed or collected, it is undoubtedly

to fix some of these works chronologically, as they are contemporary with
the first spreading of Buddhism in India.

“ Again, in the whole Vaidik literature there is no work written (like the
Manava-dharma-sdstra) in the regular epic Sloka, and the continual em-
ployment of this metre is a characteristic mark of post-Vaidik writings.

“ One of the principal classes of Sttras is known by the name of Kalpa-
siitras, or rules on ceremonies. These are avowedly composed by human
authors; while, according to Indian orthodox theology, both the hymns and
Bréhmanas are to be considered as revelation. The Sitras generally bear
the name of their authors, like Asvalfyana, Kétyiyana, etc., or the name
of the family to which the Sitras belonged. The great number of these
writings is to be accounted for by the fact that there was not one body of
Kalpa-siitras binding for all Brahmanic communities, but that different old
families had each their own Kalpa-sGtras. These works are still very fre-
quent in our libraries, yet there is no doubt that many of them have been
lost. Sttras are quoted which do not exist in Europe, and the loss of some
is acknowledged by the Brahmans themselves. There are, however, lists of
the old Brahmanic families which were in possession of their own redaction
of Vaidik hymns (Sanhitas), of Brdbhmanas and of Sttras. Some of these
families followed the Rig-véda, some the Yajur-véda, the Sima-véda and
Atbarva-véda ; and thus the whole Vaidik literature becomes divided into
four great classes of Bréhmanas and Sfitras, belonging to one or the other
of the four principal Védas.

“ Now, one of the families following the Yajur-véda were the Ménavas
(cf. Charanavytha). There can be no doubt that this family, too, had its
own Sitras. Quotations from Ménava sitras are to be met with in Com-
mentaries on other Stitras; and I have found, not long ago, a MS. which
contains the text of the Manava-srauta-siitra, though in a very fragmentary
state. But these Sutras, the Srauta-sitras, treat only of a certain branch
of ceremonies connected with the great sacrifices. Complete Sitra works
are divided into three parts ; the first (Srauta) treating on the great sacrifices,
the second (Grihya) treating on the Sanskiras, or the purificatory sacra-
ments ; the third (Sdmaydchérika or Dharma-siitras) treating on temporal
duties, customs, and punishments. The two last classes of Siitras seem to
be lost in the Mdnava-sitra. This loss is, however, not so great with
regard to tracing the sources of the Manava-dharma-sdstra ; because, when-
ever we have an opportunity of comparing Sitras belonging to different
families, but following the same Véda, and treating on the same subjects,
the differences appear to be very slight, and vuly refer to less important
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of very great antiquity, and is eminently worthy of the atten-
tion of the scholar, whether on account of its classic beauty,
and proving, as it does, that, even at the remote epoch of its
composition, the HindGs had attained to a high degree of
civilization ; or whether we regard it as held to be a divine
revelation, and consequently the chief guide of moral and reli-
gious duties, by nearly an hundred millions of human beings
whom Providence has placed under our protection.

niceties of the ceremonial. In the absence, therefore, of the Manava-
sdmayicharika-sitras, I bave taken another collection of Sttras, equally
belonging to the Yajur-véda, the Sttras of Apastamba. In his family we
have not only a Bréhmana, but also Apastamba-Srauta, Grihya, and Simay4d-
chérika-siitras. Now it is, of course, the third class of Sutras on temporal
duties which are most likely to contain the sources of the later metrical
Codes of Law, written in the classical Sloka. On a comparison of different
subjects, such as the duties of a Brahmachdri, a Grihastha, laws of inherit-
ance, duties of a king, forbidden food, etc., I find that the Sttras contain
generally almost the same words which have been brought into verse by the
compiler of the Ménava-dharma-sastra. I consider, therefore, the Sttras as
the principal source of the metrical Smritis, such as the Minava-dharma-sds-
tra, Y4jnavalkya-dharma-sdstra, etc., though there are also many other verses
in these works which may again be traced to different sources. They are
paraphrases of verses of the Sanhit4s, or of passages of the Brahmanuas, often
retaining the same old words and archaic constructions which were in the -
original. This is, indeed, acknowledged by the author of the Ménava-
dharma-sistra, when he says (B. IL. v. 6), “The roots of the Law are the
whole Véda (Sanhitds and Brihmanas), the customs and traditions of those
who knew the Véda (as laid down in the Siitras), the ¢onduct of good men,
and one’s own satisfaction.” The Méanava-dharma-sistra may thus be con-
sidered as the last redaction of the laws of the Ménavas. Quite different is
the question as to the old Manu, from whom the family probably derived its
origin, and who is said to have been the author of some very characteristic
hymns in the Rig-véda-sanhitd. He certainly cannot be considered as the
author of the Ménava-dharma-séstra, nor is there even any reason to suppose
the author of this work to have had the same name. It is evident that the
author of the metrical Code of Law speaks of the old Manu as of a person
different from himself, when he says (B. X. v. 63), ¢ Not to kill, not to lie,
not to steal, to keep the body clean, and to restrain the senses ; this was the
short law which Manu proclaimed amongst the four casts.”
“ Believe me, yours very truly,
“ M. MiiLLER.
P
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The Code of Manu is divided into twelve books, and com-
prises in all 2685 Slokas or couplets.

Various editions of the text of Manu have been published,
as also translations by Sir Wiliam Jones, Sir Graves Haugh-
ton, and an anonymous writer ; and in French by M. Loise-
leur Deslongchamps.! The version by Jones has been gene-
rally considered the masterpiece of that learned and elegant
writer : those by Haughton and Deslongchamps vary from it
but slightly, and nowhere importantly. All these three trans-
lations are according to the gloss of Kullika Bhatta, which
will be presently noticed when we come to treat of the Com-
mentaries and Digests.

Atri, the second writer of a text-book according to Yajna-
valkya, but who is not mentioned in the Padma Puréna, com-
posed a law treatise in verse, which is still extant. Vishnu is
also said to have written an excellent treatise in verse, and
Harita one in prose: these have both come down to us in an
abridged metrical form. Yajnavalkya, the grandson of Vis-

1 Jpfiea aftare aadgwraetvTeR Sggangw o L dto. Cal-
cutta, 1813. m I Ménava Dharma Sdstra, or the Institutes of
Menu, in Sanscrit and English, translated by Sir W. Jones, and edited by
G-. C. Haughton. 2 vols. 4to. London, 1825. WTW® WRATE K Lois de Ma-
nou, publiées en Sanscrit, par Loiseleur Deslongchamps. 8vo. Paris, 1830.

: WAT & Menu San-
hita: The Institutes of Menu, with the Commentary of Kullika Bhatta,
2 Vols. 8vo. Calcutta, 1880. Institutes of Hind& Law, or the Ordinances
of Menu, according to the gloss of Culldca, verbally translated from the
original Sanscrit (by Sir W. Jones). Folio. Calcutta, 1794.—Works, Vol. 8,
P- 51, 4to. London, 1799. Méinava Dharma S4stra, Lois de Manou, traduites

du Sanscrit par M. Loiseleur Deslongchamps. 8vo. Paris 1833. swm
TR TEY N IgreaoaarEeeuS f&EY-
frare? afesramE gaTcafyaraly gfgag agdfeat obl
Fol. Calcutta, 1833. Bengili type. WI The Laws of Menu the
son of Brahma. The first three books in Sanscrit, in the Dévandgari and
Bengili characters, with a literal translation into Bengéli, Sir William
Jones’s translation, and a revised English version. 4to. Calcutta. Circa
1833.
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vamitra, appears, from the Introduction to his own Institutes,
to have delivered his precepts to an audience of philosophers
at Benéres.

The Yéajnavalkya Dharma S:’astra, or Institutes of Y#jna-
valkya, comprises three books, containing 1028 couplets.
The age of this Code cannot be fixed with any certainty ; but
it is of considerable antiquity, as is proved by passages from
it being found on inscriptions in every part of India, dated in
the tenth and eleventh centuries. “To have been so widely
diffused,” says Professor Wilson, “ and to have then attained
a general character as an authority, a considerable time must
have elapsed; and the work must date, therefore, long prior
to those inscriptions.”! In addition to this, passages from
Yijnavalkya are found in the Pancha Tantra,’ which will
throw the date of the composition of his work at least as
far back as the fifth century, and it is probable even that it
may have originated at a much more remote period. It
seems, however, that it is not earlier than the second century
of our zera, since Professor Wilson supposes that the name of a
certain money, Nanaka, which name is found in Y4ajnavalkya’s
Institutes, originated about that time.?

The Institutes of Yajnavalkya were published in the ori-
ginal at Calcutta.* An edition of the text, together with a
German translation, has also appeared ;® this edition, which
we owe to Dr. Stenzler of Breslau, is enriched with marginal
notes, pointing out the parallel passages in the Manava
Dharma Séstra, an addition which is extremely useful in com-
paring the doctrines of the two great lawgivers.

! Journal of the Asiatic Society of Bengal, Vol. I. p. 84.

¢ Pantschatantrum, edidit Kosegarten, pars prima, pp. 80. 188. Fol. Bonn.
1848.

3 ‘Wilson, Ariana Antiqua, p. 364. 4to. Lond. 1841.

+ rEwERAEaT SRETN I THTAY FEIWATE Oblong

Fol. Calcutta. Circa 1840—45,

s QTHACWIANTAA | Yajnavalkya's Gesetzbuch, Sanskrit und
Deutsch, herausgegeben von Dr. A. F. Stenzler. 8vo. Berlin, 1849.

P2
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The other Smritis now extant, according to Colebrooke,'
are as follows :—The Institutes of Usanas, in verse, with an
abridgement ; a short treatise, containing about seventy coup-
lets, by Angiras, who is supposed to have lived in the reigm
of the second Manu; a short tract of a hundred couplets by
Yama, brother of the seventh Manu: a work in prose, by
Apastamba, and an abridgement of it in verse; a metrical
abridgement of the Institutes of Samvarta ; a clear and full
treatise by Katyayana ; an abridgement of the Institutes of
Vrihaspati, if not the Code at large; a work by Parasara,
who is the highest authority for.the fourth age of the world ;
some works connected with law, by Vyésa, the reputed author
of the Purénas; the joint work of Sankha and Likhita, which
has been abridged in verse, and their separate tracts, also in
verse ; a treatise in verse by Daksha ; an elegant treatise in
prose by Gautama ; an abridgement in verse of a treatise on
penance and expiation by Satitapa ; and the elegant work in
prose, mixed with verse, by Vasishta, the preceptor of the in-
ferior gods, who is the last of the twenty legislators mentioned
by Yéijnavalkya. Besides these Smritis, Steele gives, in his
list of HindGi law-books, an additional one, the Wamun
Smriti, which he says was written by Wamun, 2 Brahman
Rishi of Hindustén.?

An edition of the text of the Smritis, comprising those of
Angiras, Atri, Apastamba, Usanas, KatyAyana, Daksha,
Parésara, Yama, Yéjnavalkya, Likhita, Vishnu, Vrihaspati,
Vyésa, Sankha, Samvarta, Héarita, Gautama, Satatapa, and
Vasishtha, has been published in Calcutta.?

1 Colebrooke’s Digest of Hindu Law, Pref, p. xvi. ef seg. 2nd edit.
2 Steele’s Summary of the Law and Custom of Hindoo Castes, p. 2.

* wfEafeaT « wivafear @ wrewEfear @ STEfear « st
TuafeaT 1 TREReAT § wrE AT @ Tt « aresEteaT
fafaaafear « fragafear « grafaafear « et et
vt 1 grdtaafian o e o TraTavatear @ afesdte-
ate WTWW 1 Oblong fol. Calcutta, 1845, et

ann. seq.
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Before concluding- this short notice of the text-books, it
must be remarked that the Smritis are, for the most part, of
small extent, and relate almost exclusively to daily observ-
ances and religious ceremonies, touching upon law only inci-
dentally ; and that the Smritis themselves, which are received
in common by all the schools, are no longer final authorities,
even where they do treat of law. Vrihaspati says, “ A deci-
sion must not be made by having recourse to the letter of
written Codes; since, if no decision were made according to
the reason of the Law (or immemorial usage), there might be
a failure of justice.”’ The Manuva Dharma Séstra itself is,
indeed, now regarded “as a work to be respected, rather than,
in modern times, to be implicitly followed.”* For final autho-
rity, then, in deciding questions of law, recourse must be had
to the Commentaries and Digests.

II. The Commentaries, which form the second great autho-
rity of Hindf law, are tolerably numerous. Some are merely
explanatory of the text, but others are regarded as final
authorities ; and these latter, together with the Digests, the
third class of law-books, form the immediate groundwork for
the opinions of lawyers in the respective schools where the
doctrines they uphold may prevail. Many of the Commen-
taries on the Smritis,—such, for instance, as those on Manu’s
Institutes, which are merely explanatory of the text,—are not
considered to be final authorities, any more than the Smritis
themselves ; but others again, which, by the introduction of
quotations from other writers, and by interpreting and enlarg-
ing on the meaning of the author, partake so far of the nature
of general Digests, are referred to for the final decision of
questions. The Mitakshara is a remarkable instance of this;
since, though professedly only a Commentary on the Smriti
of Yajnavalkya, it is consulted as a final authority over the
whole of India, with the exception of Bengal alone.

1 Colebrooke’s Digest of Hindu Law, Vol. IL. p. 128. 2nd edit.
2 Strange’s Hindu Law, Vol. I. Pref. p. xiii. 2nd edit.
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The Méanava Dharma Séstra has, as may be imagined,
been the subject of several Commentaries; indeed, indepen-
dently of its celebrity and its pre-eminence over all other legal
works of the HindGs in antiquity and sanctity, its extreme
conciseness has rendered it peculiarly attractive to the subtle-
minded HindG -lawyers, and especially adapted to those
ingenious refinements of reasoning, with which their works
abound.

Amongst these Commentaries the most celebrated are, the
one by Médhitithi, son of Viraswami Bhatta, which, being
partially lost, has been completed by other hands; the Com-
ment by Govinda Raja ; another by Dharanidhara; and the
more famous gloss by Kullika Bhatta, entitled the Man-
vartha Muktivali.

These Commentaries are all in considerable repute. Sir
William Jones, however, characterizes the first as prolix and
unequal ; the second as concise but obscure ; and the third as
often erroneous; reserving for the Manvartha Muktavali that
unqualified praise, in which he occasionally indulged when
predilection somewhat warped his judgment. The period
when Kulltika Bhatta flourished is not known ; but he tells us
himself that he was of a good family in Bengal, and that he
resided on the banks of the Ganges at Benéres. It may be
remarked that some ancient commentators speak of the Mi-
nava Dharma Séstra as only adapted to the good ages, and
not applicable to the time in which they wrote; a qualifica-
tion nowhere expressed in the gloss of Kullika Bhatta, and
therefore arguing the superior antiquity of the latter : at the
same time it is evident, from Kulltika’s work itself, that opi-
nions had already begun to change, and therefore that it must
have been composed a considerable period subsequently to the
promulgation of Manu’s Institutes.

In addition to these Commentaries, M. Deslongchamps
mentions, that, in preparing his edition of the Institutes, he
made use of one by Raghavénanda, entitled Manvarta Chan-
drikd, which he states to be in many instances more precise
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and clear than the gloss of Kullfika.! Bhéguri is also said to
have written a Commentary on the M#fnava Dharma Sastra.
Steele mentions two other glosses on Manu as known among'
the Marathas — the Madhava, by Sayanacharya, which is
stated to be of general authority, especially in the Carnatic;
and the Nandarajkrit, by Nandaraja: both of these works
are spoken of as ancient; but as their authors are said to have
been natives of Anagundi or Vijayanagar, the date of which
is the middle of the fourteenth century, they cannot be very
old.> Lastly, Colebrooke mentions a Commentary on Manu,
which, however, he had never seen: it is called the Kama-
dhénu, and is cited by Sridharachérya in his Smritisira.

All the above mentioned Commentaries are merely ex~
planatory of the text, and must not be considered as final
authorities.

An excellent Commentary on the Institutes of Vishnu,
entitled the Vaijayanti, was written by Nanda Pandita.

The copious gloss of Apararka, of the royal house of Selara,
is supposed to be the most ancient Commentary on the Insti-
tutes of Yajnavalkya, and to be, therefore, earlier than the
more celebrated Comment on the same text, the Mitéikshara of
Vijndnéswara, who is understood for the most part to refer to
the work of Apararka, when citing opinions without naming
the source from which he derives them.?

The Mitakshara of Vijnanéswara, a celebrated ascetic, who
is supposed to have resided in the north of India,’is a glosson

1 Deslongchamps supposes the author to be the same as Raghunandana.
AT ARTMTEL | Avertissement, pp. xi. xvi.

2 Steele’s Summary of the Laws and Customs of Hindoo castes, pp. 1, 2.
- The former of the two works above mentioned is probably the Parésara
Maidhaviya, which will be presently noticed ; at any rate the Mddhava and
Sdyana, spoken of by Steele, are the learned minister of Bukka Raya, king
of Vijayanagar, and his brother the Commentator on the Védas.

3 Ellis on the Law-books of the Hindus, p. 21.

+ The Mitakshar4 is, however, sometimes claimed as a production of the
south, and, at any rate, must have been brought there at a very early period.
See Ellis, op. cit. p. 28.
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the Yajnavalkya Dharma Sastra. It abounds, however, with
apposite quotations from other legislators, and expositions of
these quotations, as well as of the text it professes to illustrate:
thus it combines the utility of a regular Digest with its
original character ; and it is referred to, and used for the same
purposes as the professed Digests. Vijnfnéswara, in his
important work, follows the arrangement of the Y#jnaval-
kya Dharma Sastra, and has divided his Comment into
three parts: the first treats of duties, established rules,
or ordinances; the second, of the laws and customs of
the people, that is, of private contests and administrative
law ; and the third, of purification, the orders of devotion,
penance, &ec.!

The Mitékshara of Vijninéswara is one of the greatest,
and, indeed, if we take into consideration the extent of its
influence, the greatest of all the Hind law authorities ; * for
it is received,” as Colebrooke observes, “in all the schools of
Hindu law, from Benares to the southern extremity of the
peninsula of India, as the chief groundwork of the doctrines
which they follow, and as an authority from which they rarely
dissent. The works of other eminent writers have, concur-
rently with the Mitficsharé, considerable weight in the schools
of law which have respectively adopted them; as the Smriti
Chandricé in the south of India; the Chintimani, Retnécara,
and Vivada Chandra in Mithild; the Viramitrédaya and
Camalécara at Benares ; and the Maytcha among the Mah-
rattas. But all agree in generally deferring to the authority
of the Miticshard, in frequently appealing to its text, and in
rarely, and at the same modestly, dissenting from its doctrines

! Mr. Borradaile has given a translation of the Index to the Mitikshara
at the end of the first volume of his Bombay Reports (p. 445), but it com-
prises only the first and second books; the Index to tke last book being
designedly omitted, as being rarely consulted.—Borradaile’s Reports of
Causes adjudged by the Sudur Udalut of Bombay, Vol. I. Pref. p. v. Fol.
Bomb. 1825.
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on particular questions.”’ The Mitakshard must thus be con-
gidered as the main authority for all the schools of Law, with
the sole exception of that of Bengal.* The actual time when
Vijnanéswara composed his great work is not precisely ascer-
tained ; but, according to Colebrooke, its antiquity exceeds
five hundred, and falls short of a thousand years.

The Mitaksharé is, as has been already observed, a Comment
on the text-book of Yajnavalkya; but it, in its turn, has been
commented upon by various writers, and it will be most con-
venient to notice these Commentaries along with the work
which ‘they profess to illustrate. Colebrooke® mentions four
Commentaries on the Mitdkshara, but describes only two ; one
entitled the Subédhini by Visvésvara Bhatta, and another by
a modern author, Balam Bhatta. The Subddhini is a collec-
tion of notes illustrating the obscure passages concisely but
perspicuously : Balam Bhatta’s work is in the form of a per-
petual comment, expounding the original word by word : he
in general follows the Sub6dhini so far as it extends. Nanda
Pandita is mentioned by Sutherland as the author of a Com-
mentary on the Mitakshar4, entitled Pratitakshara.!

Various editions of the original text of the Mitakshara have
been published.® A translation into Bengali of the Second

1 Colebrooke’s two Treatises on the Hindu Law of Inheritance,
Pref. p. iv.

% Patdbhi Rama Shastri, from whom Mr. Ellis drew largely in compiling
his excellent treatise on the law-books of the Hindds, admitted that the
Mitdkshara of Vijninéswara was the most generally prevailing authority,
but stated, also, that in the Andra country the Smriti Chandrika and
Sarasvati Vildsa were chiefly esteemed ; in the Dravida, the Sarasvati Vilasa
and Varadardjya; and in the Karndtaka, the Madhaviya and Sarasvati.
Yilisa. Ellis, on the Law-Books of the Hindus, p. 25.

3 Colebrooke's two Treatises on the Hindu Law of Inheritance, Pref. p-ix.

¢ Sutherland’s two Treatises on the Hindu Law of Adoption, Pref. p. ii.

5 R R T TR AR T AT A G T ae-
ofa: FYfaareT arTwremwiTEEgfain Caleutta, 1812, frwTR-
FETOEIEA: fAATCREraT:  The Mitakshard : A Compen-
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Book, appeared at Calcutta in the year 1824,' and a Hindf
translation of the chapter on inheritance was published at the
same place in 1832.) Its most important portion, viz. the
sixth Chapter which treats of inheritance, has been translated
by Colebrooke ;* it is impossible to rate too highly the utility
of this translation, the learned author having accompanied it
by elucidatory annotations and glosses from his own pen, and
drawn from those numerous sources to which his peculiar
opportunities and immense erudition gave him a ready ac-
cess ; every page bears testimony to his diligence in collecting
materials, to his judgment in their selection, and to his learn-
ing in their interpretation. M. Orianne has also translated
the chapter on inheritance from the Mitakshari.*

Sir William Hay Macnaghten, whose wmelancholy and
violent death is fresh in the memory of all as being one of
the earliest of the series of disastrous events that occurred
during our first campaign in Afghénistin, devoted a large
portion of his time to the successful cultivation of the native
laws. Amongst other valuable works on this subject, he has
left a translation of the Vyavahéra Matrika Prakrana, treat-
ing of the administration of justice, and including the Law of
Evidence and Pleading : this forms the first portion of the
second book of Vijninésvara’s work.®

diun of Hindté Law ; by Vijninéswara founded on the text of Y4jnavalkya.
The Vyavahéra section, or Jurisprudence, edited by Sri Lakshmi Nara-
yana Nyayalancém 8vo. Calcutta, 1829.

The Mitikshard Derpana, translated from the Sung-
scrit into the Bengali Language, by Lukshmi Narayan Nyayalankar.
8vo. Calcutta, 1824.

3 QA | The Law of Inheritance translated from the Sanscrit of the
Mitéakshar4 into Hindi, by Daya Sinkara. 8vo. Calcutta, 1832.

8 Two Treatises on the Hindu Law of Inheritance, translated by H. T
Colebrooke. 4to. Calcutta, 1810.

4 Traité original des successions d’aprés le Droit Hindou, extrait du
Mitacshara de Vijnanéswara, par G-. Orianne. 8vo. Paris, 1844.

5 Detached portions of this translation first appeared in the Considera-
tions on the Hindi Law, by Sir Francis Macnaghten, and the whole was
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In addition to the Commentaries on the Yajnavalkya
Dharma Sastra by Apararka and Vijnanéswara above no-
ticed, there are extant Comments by Dévabédha and Vis-
varipa, and one by Sdalapani, entitled the Dipakalika, a
modern and succinct gloss, which is in deserved repute with
the Gauriya school.!

The text-book in verse attributed to Yama, brother of the
geventh Manu, has been illustrated by a Commentary from
the pen of Kullaka Bhatta, the author of the celebrated gloss
on the Manava Dharma Sastra.

Nanda Pandita is the author of a Comment on the Para-
sara Smriti.

The Madhaviya of Vidyaranyasvami, named after Mad-
hava Acharya, the brother of its author, is very generally
received as an authority with the southern schools, but espe-
cially in the Karnataka country. It is formed on the basis of
the Parsara Smriti, on which it is professedly a Comment :
but as in this Smriti the second book, which ought to com-
prise the legal Institutes, is wanting, Vidyaranyasvami has
been forced to select a verse of the gemeral import that
princes are enjoined to conform to the dictates of justice, upon
which to raise his superstructure, explaining what that justice
is. Thus in fact, though not in name, the Madhaviya becomes
a digest of the law prevalent in the southern portion of the
peninsula. Vidyaranyasvami was the virtual founder of the
Vidyénagara empire, and his work became the standard of its
law, as well as being of some authority in the Benéres school.
It is ascertained that the author of the Madhaviya wrote about
the middle of the fourteenth century.

The text-book of Gautama was commented upon by Hara-
dattacharya, who resided in Dravida, and who is famous for

afterwards presented,in a complete state and connected form, in the Prin-
ciples and Precedents of Hindi Law, by his talented son : both these works
will be presently described.

1 Colcbrooke’s Digest of Uindu Law: Vol. I. Pref. p. xvi. 2d edit.
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his other compositions: his work, in, which he occasionally
quotes from other Smritis, is called Mitékshar4, and must not
be confounded with the treatise of Vijnanéswara.

The Varadardjya, by Varadarija, who also resided in the
south of Indiia, and was a native of the Stibah of Arcot, is
in fact a general Digest; but it may be placed among the
Commentaries, since it is framed principally on the Narada
Smriti. It is a work of great authority in the southern
schools, and especially in the Dravida country.

There is a general and concise Commentary and Abridge-
ment of the Smritis which is entitled the Chatur Vinsati
Smriti Vyékhya.

ITI. The Nibandhana Grantha, or Digests, properly so
called, are the third chief authority of HindG law. These
Digests are either general or treat of particular and distinct
portions of the Law, and consist of texts taken from the
Smritis, with explanatory glosses, reconciling their apparent
contradictions, in order to fulfil the precept of Manu—“ When
there are two sacred texts apparently inconsistent, both are
held to be law, for both are pronounced by the wise to be
valid and reconcileable.”

The following account of the Digests might perhaps have
included the names of other treatises; but it has been my
object, whilst endeavouring to make it as complete as possible,
to exclude all those works which do not relate to Vyavahara,
or jurisprudence : they have been arranged, where practicable,
with relation to the schools of law in which they chiefly
obtain; but it must be borne in mind that many of them, in
common with several of the glosses and commentaries above
mentioned, are of less authority than others, and that in many

! Manu, B. ii. v. 14. It should be remarked, however, that this applies
only to “sacred texts,” and proceeds from the impossibility of supposing
either to be wrong. It does not apply to conflicting laws in general ; on
the contrary, any law incongruous with the Code of Manu is -declared
invalid.—Mill’s History of India, by Wilson. Vol E p. 216, note.
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cases their names even may not often be heard in an Indian
Court of Justice. _

The Dharma Ratna of Jim@ita Vahana is a digest of the
law according to the Gauriya school; the chapter on Inherit-
ance, the celebrated Daya Bhéga, is extant, and is the stand-
ard authority of the law in Bengal. This treatise is on almost
every disputed point opposed to the Mitakshara ; and it is,
indeed, in this very branch of the law, viz. Inheritance, that
we find the greatest difference in doctrine in the various
schools. Jimita Véhana probably lived and wrote between
the age of Vijnanésvara and that of Raghunandana, the latter
of whom is known to have flourished at the beginning of the
sixteenth century. The Daya Bhaga is the more especially
worthy of notice, on account of its being the work of ‘the
founder of the Gauriya school.

Three editions of the text of the Daya Bhaga, together
with the Commentary of Srikrishna Tarkéalankéra have ap-
peared at Calcutta, the first in the year 1813, the second in
1829,' and the third in 1844 ; this last edition I have not seen.
A translation in Prakrit was published as Calcutta in 1816.

The translation of JimGta V#hana’s chapter on Inheritance
by Colebrooke, is the first of the two treatises on Inheritance
published by that eminent scholar and lawyer, the Mitakshara
being the second. This version of the Daya Bhaga is anno-
tated, commented upon, and illustrated with equal ability and
learning

The earliest Commentary upon the Daya Bhaga is that of

! sftorarmirearcaadiarafeasieiaaamenedy grawmn . dto.
Calcutta, 1813. ZTgarar:n Déya Bhéga, or Law of Inheritance, by Jimtta
Vahana, with a Commentary by Krishna Tarkalankdra. 8vo. Calcutta,
1829.

? IraaT: | Diyabhéga, or Partition of Heritage, being a translation
from the original Sanscrit in the Prakrit Bhasa. To which is added the
Hindoo law, containing various useful information on affairs of general

importance, together with the Munee Buchuns of the Sanscrit. 8vo. Cal-
cutta, 18316. Bengéli type.
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Srinatha Acharya Chtidamani, which is characterised by Cole-
brooke as, in general, a very excellent exposition of the text.!
The next in order of time is the gloss of Achyuta Chakravarti
(author also of a Commentary of the Sraddha Vivéka): it
cites frequently the gloss of Chtidimani, and is itself quoted
by Mahésvara : this last is posterior in date to the Commen-
taries by Chtidamani and Achyuta, and probably anterior to
that of Srikrishna Tarkélankéra, which will be presently
noticed, though the two seem to be nearly contemporary.
The Commentary of Mahésvara differs greatly from the inter-
pretation farnished by Srikrishna, both in meaning and in the
manner of deducing the sense; but neither author seems
to have been acquainted with the other’s work.

The Commentary by Srikrishna Tarkélankéra is the most
celebrated of all the treatises explanatory of the text of the
Daya Bhaga. Colebrooke says: “It is the work of a very
acute logician, who interprets his author and reasons on his
arguments with great accuracy and precision, and who always
illustrates the text, generally confirms its positions, but not
unfrequently modifies or amends them. Its authority has been
long gaining ground in the schools of law throughout Bengsal,
and it has almost banished from them the other expositions of
the Daya Bhaga, being ranked in general estimation next after
the treatises of Jimfita Vahana and of Raghunandana.”® This
Commentary has been chiefly and preferably used by Cole-
brooke in his translation. Another gloss of the text is men-
tioned by Colebrooke as bearing the name of Raghunandana,
but he does not consider it as genuine. Ramanéitha Vidya
Viéchaspati is also said to have written a Commentary on the
Daya Bhaga. '

Srikrishna Tarkalankara has written a good epitome of the
Law of Inheritance entitled Daya Krama Sangraha, which,
though professedly an original work, agrees throughout with
the learned writer’s commentary on the Daya Bhaga.

1 Colebrooke’s two Treatises on the Hindu Law of Inheritance. Pref.
p- vi. 2 Ibid.
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The text of the Diya Krama Sangraha has been edited,
with an English translation, by Mr. Wynch,! and was also
published separately at Calcutta in the year 1828.2

The Smriti Tatwa of Raghunandana Vandyaghatiya, the
greatest authority of law in the Gauriya school, is a complete
Digest, in twenty-seven volumes, and is described by Goverd-
hen K4l as “the grandest repository of all that can be known
on a subject 8o curious in itself, and so interesting to the Bri-
tish Government.”® This great writer, who, as I have already
mentioned, lived in the beginning of the sixteenth century, was
a pupil of Vésudéva Sarvabhauma: he is often cited by the
name of Smértabhattacharya.

The Daya Tatwa, or that portion of the Smriti Tatwa of
Raghunandana which relates to Inheritance, is highly spoken
of by Colebrooke, who says: “It is indeed an excellent com-
pendium of the law, in which Jimfita Vahana’s doctrines are in
general strictly followed, but are commonly delivered in his
own words, in brief extracts from his text. On a few points,
however, Raghunandana has differed from his master, and in
some instances he has supplied deficiencies.” *

Késhirama has written a Commentary on the Daya Tatwa
of Raghunandana which is useful, and nearly agrees with the
views taken by Srikrishna in his interpretation of the work of
JimGta Vahana.

The whole work of Raghunandana was published in the
original at Serampore in the years 1834—35, and again at

1 The Déya Crama Sangraha, an original Treatise on the Hindoo Law
of Inheritance, translated by P. M. Wynch. Fol. Calcutta, 1818. This
edition is accompanied by the Sanscrit text printed in Bengéli type.—

¢ HNowadTeaTgTe T TraTfaaTCERaay:  Daya Krama
Sangraha, a Compendium of the Order of Inheritance, by Krishna Tark4-
lankdra Bhattac’arya; edited by Lakshmi Nairiyan Serma. 8vo. Calcutta,
1828.

3 Asiatic Researches, Vol. I. p. 352. 5th edit.

4 Colebrooke’s two Treatises on the Hindu Law of Inberitance, Pref.
Pp- vii.
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Calcutta about the year 1840.! The text of the Diya Tatwa
was also published at Calcutta in the year 1828;* and the
text of the Vyavahira Tatwa of the same author appeared at
the same place in the same year.?

The Daya Rahasya or Smriti Ratnivali, by Ramanitha
Vidya, is of considerable authority in some districts of Bengal;
but though a work of merit, it differs both from Jimfta Va-
hana and Raghunandana, and thus tends to create uncer-
tainty.

The Dvaita Nirnaya of Véchaspati Bhattachéarya, a treatise
on general law, and the Daya Nirnaya of the same author,
which treats of inheritance, the latter being little more than an
abridgment of the Daya Bhiga and Déya Tatwa, are also
Bengal authorities.

Késava Misra, a native of Mithila, is the author of the
Chhandéga Parisishta and the Dvaita Parisishta: the former,
together with its commentary, the Parisishta Prakasa, are
works of great authority, and treat of the duties of priests :
the latter is a more general treatise.

The Vivida Ratnikara, a general digest compiled under the
superintendence of Chandéswara, Minister of Harasinhadéva,
King of Mithila, and who was himself the author of other
law tracts; the Vivida Chintimani, the text of which was
published at Calcutta in the year 1837;* the Vyavahéra

1 sprogeigafacfaaTtn werfeyfy awfr o 2 Vols. 8vo. Serampore,
1834. )
ACHOUTET THESTRTRE gug g T wAT aenfa =t
Tt FTEEFRITETEN afemrana gifamta g Obl Fol. Caleutta,
Circa 1840—45.

$ ZTqa® Diya Tatwa, a Treatise on the Law of Inheritance, by Ra-
ghunandana Bhattichdrya, edited by Lakshmi Nardyan Serm4. 8vo. Cal-
cutta, 1828. ,

8 YYAETAT Vyavahira Tatwa, a Treatise on Judicial Proceedings, by
Raghunandana Bhatticharya. Edited by Lakshmi Nﬁrﬁya.n Serma. 8vo.
Calcutta, 1828.

* fragaamfy: Haraafatrafrdaasm® 1 svo. Calcutta, 1837.
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Chintamani ; and the other works of Vachespati Misra, com-
monly cited by the name of Misra, are all considered as great
authorities in Mithila; as are likewise the Vivida Chandra,
and other treatises by the learned lady Lachimadévi, who
wrote under the name of her nephew, Misaru Misra. Sri
Karacharya, and his son Srinithichérya, were also celebrated
in the Mithila school of law; the former, as the author of a
treatise on inheritance ; the latter, of the Acharya Chandrika,
a tract on the duties of the fourth class.

The Smritisira, or Smrityarthasira, by Sridharachirya, a
treatise on religious duties, but mentioning civil matters inci-
dentally, is according to the Mithila school: it quotes the
Pradipa, Kalpadruma, and Kalpalata, works otherwise un-
known. There seems to be several Smritisaras. Sir W.
Macnaghten mentions one by Harinithopadhyéya, which is of
authority in Mithila;' and there is another by Yadavendra.
The Smriti Samuchchaya, or Smriti Séra Samuchchaya, is also
a Mithila authority, and is known amongst the Marathas
is apparently a short work.

The Madana Parijata, a treatise on civil and religious dutxes,
by Visvésvara Bhatta, but containing a chapter on Inheritance,
is likewise a Mithila work, and prevails also in the Maratha
country : it quotes the Sapararka, the Smriti Chandrika, and
the Hémadri. This work was composed by order of Madana
Pala, a prince of the Jath race, and is sometimes cited in his
name. Sir W. Macnaghten calls the author Madanopadhyaya.

Stlapéni, a native of Mithila, who wrote a commentary on
the Mitakshara, already noticed, is also the author of a treatise
on penance and expiation, which is consulted as an authority
both in Bengal and Mithila.

The Viramitrodaya of Mitra Misra is a treatise on Vya-
vahara in general according to the doctrines of the Benares

1 Principles and Precedents of Hindu Law, Vol. T. Pref. p. xxii.
Q
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school, and systematically examines and refutes the opinions
laid down by Jimfta Vahana and Raghunandana.!

The Sanskrit text of the Viramitrodaya was printed at
Calcutta in 1815.

The Vivada Tandava of Kamalakara, younger brother of
Dinakara Bhatta, and son of Ramakrishna Bhatta, is on the
same side of the argument, and defends the doctrines of Vij-
nénésvara in opposition to the writers of the Gauriya school.

The Nirnaya Sindhu is a modern work, but of considerable
authority at Benéres, as well as amongst the Marathas: it
treats principally of rites and ceremonies, touching inciden-
tally only on questions of a legal nature. Thc author is
Kamalakara.

The original text of the Nirnaya Sindhu was published at
Calcutta in the year 1833.

Neither Mitra Misra nor Kamalakara differ from the Mita-
kshara on any important point.

The Vyavahara Maytakha of Nilakantha is the greatest
authority, after the Mitakshara, in the Maharashtra school, and
is one of the twelve treatises by the same author, all bearing
the same title of MayGkha, and treating of religious duties,
rules of conduct, penance, expiation, &c. The whole of the
Maykhas are designated collectively the Bhagavat Bhaskara.
The Vyavahéra Maytkha, which is the sixth in the list, is
devoted exclusively to law and justice, and is a general digest,
or collection of texts, without much commentary, especially in

1 Steele mentions another work bearing nearly the same title, but so dis-
figured by his barbarous orthography as to be uncertain. He calls it
Wyuwhar Mitrode, and says it was composed by a Gaura Brahman of
Bengal, 200 years since, and that it is of general notoriety. Summary of
the Law and Custom of Hindoo Castes, p. 14.

? fTANIATARAATRI N 4to. Caleutta, 1815.
s sftewaTacig e frdafayemas SiTEr 0 4to. Calcutta,

1833,
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the latter chapters. Little or nothing is known of the author,
Nilakantha, beyond that he was of a family of Deshast Brah-
mans, and it is generally reported that his work was composed
about a hundred and fifty years since.

An edition of the text of the Vyavahira Mayukha was
published at Bombay in the year 1826, by order of the
Government.!

Mr. Borradaile, late of the Bombay Civil Service, and a
Judge of the Sudder Dewanny Adawlut, the author of the
valuable Bombay Reports, has published a translation of the
Vyavahéra Maykha, to which he has affixed annotations re-
ferring to passages of other works on Hinda law, and render-
ing his version of peculiar utility to the student of the law of
the Bombay side of India.?

The Smriti Kustubha, by Ananda Déva Kasikar, a Koku-
nust Chitpawani Brahman, was compiled by desire of Baj
Bahadur, otherwise called Chandra Déva. It is one of twelve
works bearing the title of Kustubha, all of which are to be
met with at Benéres: it is known at Poonah, and treats of
Achéra, Vyavahara, and Prayaschitta.

The Hémadri, by Hémadri Bhatta Kasikar, is a general
Digest of some antiquity, containing twelve divisions, and is
of authority on the Bombay side of India.

The following works are mentioned by Steele as of autho-
rity in the Maratha country.

The Dyot, by Gaga Bhatta Kasikar, a Deshast Brahman,
was written about a century ago: it comprises twelve divi-
sions, and treats of all subjects.

The Pursuram Prutap was composed by order of Sabaji
Pratap, Réja of the eastern Telinga country, about five hun-
dred years ago. It is a general Digest.

1 AT NREEa FAATE L TIAAGE N 4to. Bom-

bay, 1826.
% The Vyuvuhara Muyookhu, franslated from the original by Harry
Borradaile. 4to. Surat, 1827.
Q2
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The Prithi Chandréd is also a general Digest treating of
Achara, Vyavahara, and Prayaschitta.

The Vyavahara Sekar, by Nagojee Bhatta, a Deshast
Brahman of Benéres, is a work of general notoriety.

The Sar Sangraha is a work treating of Prayaschitta Smirta,
Vyavahara, &c.; but not fully.

The Madana Ratna, by Madana Singh, a Brahman of Hin-
dfistan, is a treatise on Achéra, Vyavahara, and Prayaschitta,
of notoriety.

The Achararka, by Sunkur Bhatta Kasikar, is a work on
Achara and Vyavahéra of general notoriety.

The Sarasvati Vilasa, a general Digest, attributed to the
King Pratapartidra Déva, of the Kakateya family, but most
likely compiled under his direction, is one of the chief autho~
rities, after the Mitakshara, in the whole of the southern por-
tion of India. Itwas the standard law-book of his dominions,
which comprehended the entire Andra country, and is still a
book of great authority to the northward of the Pennar, where

,many customs exist, particularly regarding land tenures, which
are derived from it ; but it is even there, in some measure,
subordinate to the authority of the Mitakshara.

The Smriti Chandriki, by Devanda Bhatta, and which has
been supposed by Colebrooke, who mentions it in terms of
great praise, to have been the basis upon which the Madhaviya
was formed by Vidyaranyasvami, is a general and excellent
treatise according to the doctrine of the Dravida school. This,
as well as the preceding work, is of high authority in the
Andra country.

A Tamil abridgment of the Smriti Chandriki was pubhshed
at Madras in the year 1826.!

The Dharésvariya is mentioned by Ellis as a general Digest,
which, though written by an author supposed to have lived

1 Au Abridgment, in the Tamil language, of the Smriti Chandricé, a
treatise on the Municipal Law of the Hindéds. By Madura Condaswami
Pulaver. Fol. Madras, 1826.
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in the north of India, yet is received as an authority in the
south.

Several writers have composed treatises especially devoted
to the Law of Adoption; of these the Dattaka Mimansa of
Nanda Pandita, the author of the Vaijayanti, and the Prati-
takshara, already noticed, is the most esteemed. Sutherland,
in describing this work, says: “The Dattaka Miméns4, as its
name denotes, is an argumentative treatise, or disquisition, on
the subject of adoption ; and though, from the author’s extra-

vagant affectation of logic, the work is always tedious, and

his arguments often weak and superfluous; and though the
style is frequently obscure, and not unrarely inaccurate, it
is on the whole, compiled with ability and minute attention
to the subject, and seems not unworthy of the celebrity it has
attained.”!

The Dattaka Chandriké, by Devanda Bhatta, the author of
the Smriti Chandrikd, is a concise treatise on Adoptlon of great
authority, and is supposed to have been the basis of Nanda
Pandita’s more elaborate work.

An edition of the text of the Dattaka Mfiménsa, and the
Dattaka Chandrikd appeared at Calcutta in 1817.2 Another
edition of the text of the Dattaka Miménsé was, I believe, pub-
lished at Serampore in 8vo., N. D., but I have never seen it.*

The Dattaka Miménsi, and the Dattaka Chandrikd, have
been admirably translated by Sutherland ; and the Synopsis
of the Law of Adoption, which he has appended to his work,
though succinct, is eminently useful.* A French translation
of the Dattaka Chandriké, by M. Orianne, also appeared in
the year 1844.°

1 Sutherland’s two Treatises on the Hindu Law of Adoption, Pref. p. ii.

3 TAANATET TURATZATN  8vo. Calcutta, 1817

8 Brunet, Manuel de Libraire.

4 The Dattaka Mimé4ns4 and Dattaka Chandriks, two original treatises
on the Hindu Law of Adoption, translated from the Sanscrit by J. C.
Sutherland. 4to. Calcutta, 1821.

5 Traité original des successions d’apres le droit Hindou, suivi d’un autre
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In addition to these treatises, Ellis mentions the Datta
Mimansa by Vidyaranyasvami, the Datta Chandrika by Gan-
gadéva Vazhey, the Datta Dipaka by Vyésicharya, the Datta
Kustabha by Nagdji Bhatta, and the Datta Bhashana by
Krishna Misra, as general Digests of the Law of Adoption.!
He however gives no description of these works, and I do not
find them spoken of by other writers on the subject. Sir
Francis Macnaghten also speaks of a treatise on Adoption
called the Dattaka Nirnaya, as the compilation of a celebrated
Pandit of the name of Sri Natha Bhatta.?

The Law of Adoption does not exhibit much conflict of
doctrine between the several schools, although some differences
of opinion may be observed amongst the individual writers.
It must be remarked, however, as an important distinction,
that although the Dattaka Miménsé and Dattaka Chandriké
are equally respected all over India, yet where they differ, the
doctrine of the latter is adhered to in Bengal, and by the
southern Jurists ; while the former is held to be the infallible
guide in the provinces of Mithila and Benéres.®

Helayudha, who is supposed to have flourished more than
geven hundred years since, is the author of the Nyéya Sar-
vaswa, the Brahmana Sarvaswa, and the Pandita Sarvaswa,
as well as of other tracts on the administration of justice and
the duties of cast.

Lakshmidhara wrote a treatise on the administration of
justice, and also a Digest entitled Kalpataru, which is often
cited.

Narasinha, son of Ramachandra, is the author of the Gé-
vindarnava and other law tracts.

Traité sur 1’Adoption, le Dattaca.Chandrica de Devandha-Bhatta. Par G.
Orianne. 8vo. Paris, 1844,

1 Ellis, on the Law Books of the Hindus, pp. 21, 22.

% Considerations on the Hindoo Law as current in Bengal, Pref. p. xiii.

3 Macnaghten, Principles and Precedents of Hindu Law, Vol. I. Pref.
Pp. -Xviii, '
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Jitendriya is often cited in the Mitdkshari, and in the Di«
gest of Jagannétha Terkapanchanana.

Since the establishment of the British empire in India, three
several Digests of the HindG law have been composed by
native authors. The first, the Vivaidarnava Sétu, was com-
piled by order of Warren Hastings; the second, the Viviida
Sararnava was written, at the request of Sir William Jones,
by Servaru Trivédi, a Mithila lawyer ; and the third and most
celebrated is the Vivada Bhangarnava of Jagannitha Terka-
panchanana, which has become generally known by the trans-
lation of the learned Colebrooke.

The first of these works was proposed as early as the 18th
of March 1778, at the opening of the Court of Sudder
Dewanny Adawlut of Bengal ;' and in December in the same
year it was reported to the President that the Digest was
nearly completed in the Sanskrit language, and that a trans-
lation was being made into Persian for the purpose of being
again translated into English. Early in the following year
Warren Hastings transmitted a specimen of the English
version® to the Court of Directors; and in the same year Mr.
Halhed published the entire work in English, under the title
of “ A Code of Gentoo Laws.”

The letter from Sir William Jones to the Supreme Council
of Bengal, already quoted, at once describes and condemns
this Code. “ It consists,” says the learned Judge, “like the
Roman Digest, of authentic texts, with the names of their
several authors regularly prefixed to them, and explained
where an explanation is requisite, in short notes, taken from
Commentaries of high authority. It is, as far as it goes, a
very excellent work ; but though it appears extremely diffuse
on subjects rather curious than useful, and though the chapter

1 Proceedings of the Governor and Council at Fort William respecting
the Administration of Justice amongst the natives of Bengal, p. 33.
4to 1774, )

2 1b. p. 37 et scq.
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on Inheritance be copious and exact, yet the other important
branch of jurisprudence, the Law of Contracts, is very suc-
cinctly and superficially discussed, and bears an inconsiderable
proportion to the rest of the work. But whatever may be the
merit of the original, the translation of it has mo authority,
and is of no other use than to suggest inquiries on the many
dark passages we find in it. Properly speaking, indeed, we
cannot call it a translation ; for though Mr. Halhed performed
his part with fidelity, yet the Persian interpreter had supplied
him only with a loose, injudicious epitome of the original
Sanscrit, in which abstract many essential passages are omitted ;
though several notes of little consequence are interpolated, from
a vain idea of elucidating or improving the text.”

The letter from which the above extract is taken proposed
to the Government the compilation of a new Digest, which was
to be confined to the Laws of Contracts and Inheritances, and
to be based upon the great work of Raghunandana. The
result of this proposition, which was gladly accepted by the
Governor-General and the Members of Council, was the com-
position of the Vivada Sérarnava and the Vivada Bhangérnava.
Sir W. Jones had himself undertaken a translation of these
works, together with an introductory discourse, for which he
had prepared “ a mass of extremely curious materials,”* when
the hand of death arrested his labours.

The Vivada Bhangérnava, by Jagannitha Tarkapancha-
nana,’ was, as above stated, compiled by its author at the sug-
gestion of Sir W. Jones, and after his death was translated by

1 Sir W. Jones’s Works, Vol. IIL. p. 76%. 4to. Lond. 1799.

% See his last Anniversary Discourse in the Asiatic Researches, Vol. VI.
p. 168. 4th Edit.

3 Jagannitha Tarkapanchinana was living in the year 1815, at the ad-
vanced age of 108 years, and resident at Tirveni, about thirty miles from
Calcutta, where, surrounded by four generations of his descendants, in
number nearly an hundred, he gave daily lectures to his pupils upon the
principles of law and philosophy.—Hdrington’s Analysis of the Bengal
Regulations, Vol. I. p. 197, note. 2d Edit.
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Colebrooke.! Like the Vivada Sararnava, it treats only of the
Law of Contracts and Successions, omitting altogether the Law
of Evidence, the Rules of Pleading, the Rights of Landlord
and Tenant, and other topics, which, to render a Digest more
generally useful in those Courts where the English law does
not prevail, might have been advantageously inserted.

This Digest consists, like other works of the same nature, of
texts selected from writers of authority, and a running com-
mentary by Jagannatha, generally taken from former ones,
and frequently containing frivolous disquisitions. The arrange-
ment of the work renders its use inconvenient in the extreme;
and it has been not inaptly characterised as “the best book
for a counsel and the worst for a judge.” Colebrooke himself
almost disclaims it. In the Preface to the translation of the
treatises on Inheritance he says: “ And, indeed, the author’s
method of discussing together the discordant opinions main-
tained by the lawyers of the several schools, without dis-
tinguishing, in an intelligible manner, which of them is the
received doctrine of each school, but, on the contrary, leaving
it uncertain whether any of the opinions stated by him do
actually prevail, or which doctrine must now be considered in
force, and which obsolete, renders his work of little utility to
persons conversant with the law, and of still less service to
those who are not versed in Indian jurisprudence, especially to
the English reader, for whose use, through the medium of a
translation, the work was particularly intended.””

The doctrines maintained by Jaganniitha are taken com-
monly from the Bengal school, and sometimes originate with
himself; in which latter case, of course, they are not to be

1 A Digest of Hindu Law on Contracts and Suceessions, with a Com-
mentary by Jagannitha Tercapanchinana. Translated from the original
Sanscrit by H. T. Colebrooke. 4 Vols. Fol. Calcutta, 1797. 2d Edit. 3
Vols. 8vo. London, 1801.

2 Colebrooke’s two Treatises on the Hindu Law of Inheritance, Pref.

p- ii.
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considered as of paramount authority ; but at the same time
he ought not to be held responsible when his work is cited, as,
it seems, was frequently done in former times by the southern
Pandits, in opposition to the opinions maintained by the abler
authors of the Mitakshar, the Smriti Chandrikd, and the
Médhaviya. Colebrooke’s regret, that the Pandits of the
south of India had thus been furnished with means of adopting,
in their answers, whatever doctrine might happen to be in
accordance with the bias they might have contracted,! cannot
be received as a condemnation of Jagannatha’s work, but only
of a venal practice of the law-officers of the southern Courts,
which should have been discountenanced at the outset. Not-
withstanding the unfavourable opinion of the Vivada Bhangér-
narva pronounced by its learned translator, and although this
opinion is certainly, in a great measure, justified by the work
itself, there is no doubt but that it contains an immense mass
of most valuable information, more especially on the Law of
Contracts, and will be found eminently useful by those who
will take the trouble of familiarising themselves with the
author’s style and method of arrangement.

In addition to these three general Digests may be mentioned
the Vyavastharatnaméla ® by Sri Lakshmi Narfyana Nydya-
lankara. It is a modern work, modelled after the European
plan of a Catechism, written in the form of questions and
answers, in the vernacular language of Bengal, with quotations
in Sanskrit from books of established authority, adduced in
support of the principles advanced. The work of Sri Lakshmf§
Nardyana contains a succinct view of the law of inheritance
according to the doctrines of Jim(Gta Véhana contrasted with
those of the Mitakshara, together with a short treatise on
Adoption. This work was published at Calcutta in 1830.°

1 Colebrooke in Strange’s Hindu Law, Vol. 1. p. 176. 2d edit.
% See an account of this work in the Journal of the Royal Asiatic Society.
Vol. 1. p. 119. '

! MR AT TN AT A qETCEATET | Svo. Caleutts,
1830.



HINDU LAW. 235

I have now, I think, described, if not the whole of the
Hind@ law-books extant, all those which treat of Vyavahara,
which are alone applicable to the Hind( law as administered in
British India. It remains to recapitulate the names of such
works as are usually referred to as final authorities in the dif-
ferent schools, excluding the text-books and mere explanatory
comments. They are as follows :—

1. Gauriya, or Bengal school.—Dharma Ratna. Daya
Bhaga, and its Commentaries by Srikrishna Tarkélan-
kéra, and Srinitha Achérya Chiddmani. Daya Krama
Sangraha. Smriti Tatwa. Daya Tatwa. Vivadar-
nava Sétu. Vivﬁda Sararnava. Vivada Bhangér-
nava.

2. Mithila school. —-Mltakshara Vivada Ratnikara. Vi-
vada Chintamani. Vyavahéra Chintimani. Dvaita -
Parisishta. Vivada Chandra. Smritisara. Smriti Sa-
muchchaya. Madana Pharijata.

3. Benéres school.—Mitakshard. Viramitrodaya. Madha-
viya. Vivada Tandava. Nirnaya Sindhu.

4. Maharashtra school.—Mitakshara, Mayakha. Nir-
naya Sindhu. Hémédri. Smriti Kustubha. Mad-
haviya.

5. Dravida school.— .

(¢) Dravida division.—Mitékshard. Madhaviya. Sa-
ragvati Vilasa. Varadarijya.

(6) Karnataka division.—Mitakshari.  Madhaviya.
Sarasvati Vilasa.

(¢) Andra division.—Mitakshar. Madhaviya. Smriti
Chandrikf. Sarasvati Vilasa.

In questions of Adoption the Dattaka Miménsa is preferred
in Bengal and in the south ; the Dattaka Chandnka in Mithila
and Benares.

It must not be inferred that these are all the works cited by
the lawyers of the several schools, but that they are those
quoted most frequently : nor, again, must it be concluded that
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they are all constantly referred to in the Law Courts. Borra-
daile says, that on the Bombay side of India, three books alone
were mentioned by the Séstrfs as authorities in his time ; viz.
Manu, the Mitakshari, and the Maytkha;' and Colebrooke
states that in Benéres the ordinary phraseology of references
for law opinions of Pandits from the native Judges of Courts
established there, previous to the institution of Adawluts super-
intended by English Judges and Magistrates, required the
Pandit, to whom the reference was addressed,  to consult the
Mitéakshard,” and report the exposition of the law there found
applicable to the case propounded.

Lastly, it must be distinctly remembered, that no work of
the Bengal school can be considered to be concurrent or inter-
changeable with the writings which prevail in the other schools,
or of any authority out of the limits within which the Bengali
is the language of the people, with the exception, however,
already noticed, regarding the Law of Adoption ; and that,
although the works above enumerated, which are not according
to the Bengal school, are, for the most part, only quoted in
those schools under which they are arranged, there seems to
be no reason why such works might not be received as autho-
rities indiscriminately in Mithila, Benares, and the Maratha
and Dréavida countries, but of course being of greater or less
weight according to the custom of each country.

Before I proceed to the description of the fourth class of
works on Hinda law, which I have already alluded to, viz.
those by European authors, I may mention two modern native
compilations which cannot with propriety be ranged under any
of the preceding heads. They are collections of opinions com-
piled from the Diya Bhéga and other works, and seem to cor-
respond with the books of Fatwas, which form so considerable
a portion of the Muhammadan legal literature : the authors of

1 Borradaile’s Bombay Reports, Pref. p. iii.
$ Colebrooke in Strange’s Hindu Law, Vol. I. p. 8317. 2d Edit.
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these collections are Ramjeeyn Tarkélankéra, and Lakshmi
Narfyana Nyéyéalankara.' I have never seen thesecompilations,
but they are mentioned in a Letter from the Bengal Govern-
ment to the Court of Directors, dated the 22nd of Feb. 1827, as
being among the works encouraged or patronised by the
Government.? A compilation in Telugu from the Mitakshara
and other works may also here be mentioned.?

It must be acknowledged that the method pursued by the
Hinda writers on jurisprudence is often very obscure, and
always highly uncongenial to European taste ; the student will
therefore turn with pleasure to the elegant work of Sir Thomas
Strange, the sound, though often too severe, criticism of Sir
Francis Macnaghten, and the concise and explicit Principles of
Hinda Law by his son.

Sir Francis Macnaghten, who was -the first writer of an
original treatise on HindG Law, was promoted to the Bench of
the Supreme Court at Madras in May 1809, having previously
acted as Advocate-General at Calcutta, where, it is said, he had
little or no employment except in his official capacity :* he
was afterwards, in July 1815, removed to the Supreme Court
at Bengal. In the year 1824 he published his Considerations
on the Hinddi Law,’ which he himself states he commenced
and completed in that year. It is a valuable work, consisting
of an enunciation of principles illustrated copiously by argu-

1 Byabustha Sungruha: a Collection of Opinions compiled by Ramjceyn
Tarkalunkar, from the thirty-six original books of Dayubhagu, &c.; with
the authorities of Munoo, &=. Byabustha Sungruhu; or, a Collection of
Opinions compiled by Lukshmee Narryana Nyayalunkra, from the original
books of Dayabhaga, &c.; with the authorities of Munoo, &ec.

3 Fourth Appendix to the Report from the Select Committee of the
House of Commons in 1832, p. 64. 4to. Edit.

3 Vyavahara Durpanum. A compilation of the Vijnanaswareyum,
Smritichendrika, and several other works on Hindd Law. Revised by
Vuttyum Vasoodeva Para Bhrummah Saustrooloo. 8vo. Madras, 1851.

4 Anglo-India, Vol. I. p. 204. 3 Vols. 8vo. London, 1838.

§ Considerations on the Hindoo Law as it is current in Bengal. By Sir
Francis Macnaghten. 4to. Serampore, 1824.
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ments and decided cases, which are, in most instances, given
in extenso: the last two chapters are translations from the
Mitdkshara, and have been already mentioned. The Preface
to the Considerations speaks in the most disparaging terms
of the Hindd Law, and yet, at the same time, advocates its
preservation : it is to be regretted that the whole work is
pervaded by a spirit of exaggerated self-estimation and unjust
depreciation of every thing not consonant with the author’s
professional prejudices.

- Sir Thomas- Strange, who filled successively at Madras the
offices of Recorder and first Chief Justice of the Supreme
Court of Judicature, published the first edition of his ad-
mirable work on Hindi Law in 1825, after several years
spent in the collection of materials; and a second and revised
edition appeared in 1830.! Sir Thomas Strange seems to
have possessed most of the qualities which are requisite for an
Indian Judge: his disposition was mild, and his manners
courteous : and although he had not attained any knowledge
of the languages of India, he was imbued with a strong pre-
dilection in favour of the natives, and spared no pains, and
omitted no opportunity of*gaining information on the subject
of their laws and institutions. The amiability of his temper
is peculiarly evinced by the manner in which he speaks® of
Sir Francis Macnaghten’s severe remarks upon one of his
judgments,® affording a marked contrast to the caustic and arro-
gant style in which Sir Francis too frequently indulged. The
excellent work of Sir Thomas Strange leaves little to desire,
so far as regards the Hinda Law of the south of India; whilst
the clearness of arrangement, the aptness of the illustrations,
and the elegance of its diction, well entitle it to a place by the

1 Hindu Law, principally with reference to such portions of it as concern
the Administration of Justice in India. By Sir Thomas Strange. 2 Vols.
8vo. London, 1830.

2 Strange’s Hind Law, Vol. II. Pref. p. viii. 2d edit.

3 Considerations on the Hindoo Law, p. 186 e¢ seq.
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side of the Commentaries of Blackstone. The cases which
the learned author has appended to his work, under the title
of “ Responsa Prudentim,” are very valuable, and they are ren-
dered still more so by the numerous notes and illustrations which
are constantly added by Colebrooke, Sutherland, and Ellis.

The Principles and Precedents of Hind& Law,' by Sir William
Hay Macnaghten, merit the attentive study of all who desire
to attain a knowledge of that law : the ¢ Principles” are clear,
concise, and lucid in their order, and the cases given under the
title of “ Precedents,” are of a most important nature. The
latter are entitled to great weight, as having been selected, as
we are told by the learned author himself, with the utmost
care and attention. The whole work was composed, as
appears from the Preface, after collecting all the information
that could be procured from every quarter, and after a careful
examination of all the original authorities, and of all the
opinions of the Pandits recorded in the Supreme Court at
Calcutta for a series of years. Ina late judgment delivered
by the Judicial Committee of the Privy Council, Sir W. Mac-
naghten’s work is mentioned as by far the most important
authority amongst the Hinda law-books by European authors;
and it is stated, on the information of Sir Edward Ryan, to be
constantly referred to in the Supreme Court at Calcutta as all
but decisive of any point of Hinda law contained in it; and
that more respect would be paid to it by the Judges there,
than to the opinions of the Pandits.?

Steele’s Summary of the Law of Cast,’ printed by order of
the Governor in Council of Bombay, is inconvenient of refe-
rence, on account of its defective arrangement; but it contains

1 Principles and Precedents of Hindu Law, by W. H. Macnaghten.
2 Vols. 8vo. Calcutta, 1829.

® Rungama v. Atchama and others. 4 Moore’s Indian Appeals. p. 101.

8 Summary of the Law and Custom of Hindoo Castes within the
Dekhun Provinces subject to the Presidency of Bombay, chiefly affecting
Civil Suits. By Arthur Steele. Fol. Bombay, 1827.
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a mass of useful information, and may always be consulted
with advantage. He divides his work into three parts, Law,
Casts, and Existing Customs ; the two latter divisions being
especially useful, as containing a quantity of matter not to be
met with elsewhere. The same remark applies to the two
Appendices, one on the customs of particular Casts of Poona,
the other on the customs of the Gosayins. Mr. Steele has
prefaced his work by what is designated a List of Sanskrit
Law-books ; but it is encumbered with the titles of a number
of works which are foreign to the subject, and the names of all
are so disfigured by an uncouth rendering of the Maratha
pronunciation as to be scarcely intelligible.

A treatise on the Hindt Law of Inheritance, Gift, &c., was
published a few years since at Calcutta, by Mr. Eberling ;' but,
so far as I have been able to ascertain, no copy of it has as yet
reached this country.

Colebrooke’s treatise on Obligations and Contracts’ scarcely
comes within the class of works treating of Hindfi law, inas-
much as it relates to the subject of contracts generally; he
has, however, illustrated the law of contract throughout by
reference to the Hinda system; and the student will find
much that is valuable regarding that system under those titles
which Colebrooke has completed. Unfortunately the work was
never finished, and the Preface, together with the preliminary
and introductory matter, promised by the author in the first
and only published part, never saw the light.

M. Gibelin published a work at Pondicherry, in 1846-47,
which may be pointed out to the reader’s notice as exhibiting a
comparison between the civil law of the Hinds, the laws_of
Athens and Rome, and the customs of the Germans.* M. Gibe-

1 See the Calcutta Review, No. XIII.

2 A Treatise on Obligations and Contracts. By H. T. Colebrooke.
Part I. (all published), 8vo. London, 1818.

3 ftudes sur le droit civil des Hindous; recherches de législation com-
parée sur les lois de I'Inde, les lois d’Athenes et de Rome et les coutumes
des Germains. Par E. Gibelin. 2 Tomes,8vo. Paris, 1846-47.
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lin’s volumes, in their comparative portion, are very interesting;
but there is much irrelevant speculation, and they are disfigured
by a number of fantastical etymologies, which are quite as
extravagant as any that are to be found in the pages of Bryant,
Vallancey, or Alexander Murray.

An excellent manual of Hindt Law from the pen of Mr.
T. L. Strange, son of the accomplished Sir Thomas, and a
Judge of the Sudder Adawlut, was published at Madras m
1850." It is expressly written with the view of presenting the
results of Sir Thomas’ labours in a cheap and compendious
form, together with such additional materials as the working
of the Courts since his time have furnished. Mr. Strange has
executed his task with great ability, and the reader will find
in a book of but 75 pages, a satisfactory summary of the
Hinda Law, as applied in our Courts in India. The 13th
Chapter contains some curious and interesting particulars
relating to the Malabar Law.

The last mentioned treatise completes the list of works relat-
ing to the Hind law by Europeans. It is to be regretted that
they are so few in number ; but when taken in conjunction with
the translations from the original works, they are sufficient to
enable the student to acquire a very considerable knowledge of
the Hind( system of jurisprudence.

(2) Tee MuBEAMMADAN Law.
() On the Sources of the Law.

The Muhammadan law, like that of the Hinds, is profess-
edly founded upon revelation; and the Kuréan, though vari-
ously interpreted, is regarded by the Musulméns of every
denomination, as the fountain-head and first authority of all
law, religious, civil, and criminal.

! A Mapual of Hindoo Law. By Thomas Lumsden Strange, Esq. 8vo.
Madras, 1856.

R
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Whenever the Kuran was not found applicable to any par-
ticular case, which soon happened as the social relations and
wants of the Arabs became more extended, recourse was had
to the Sunnah (precept and example), or Hadis (sayings, tra-
dition), that is, the oral law, which was, and is at the present
day, held to be only second in authority to the Kuriin itself.
Thus the Kurén and the Sunnah stand in the same relation to
each other, as the Mikrah and Mishnah of the Jews: and it
may be remarked, that the words in both the Arabic and He-
brew languages are derived from similar roots, and have the
same significations.

The Sunnah or Hadis,' the second authority of Mubamma-
dan law, comprises the actual precepts, actions, and sayings
of the Prophet himself, preserved by tradition, and handed
down by authorised persons.

It may here be remarked, that the word “tradition” must
in no wise be taken in the sense in which we are accustomed
* to use it; the traditions being records of facts, many of them
it is true merely orally preserved, but preserved with the
greatest care and circumspection ; and many of them having
been actually written down even during the lifetime of Mu-
hammad, and soon after his death, but the writings destroyed

1 The word Sunnah is used generally, to signify all the traditions both of
the sayings and doings of the Prophet, and the term Hadis is employed in the
same comprehensive sense. M. De Slane says, “ The distinction between the
Hadith (sayings), and the Sunan (doings), is not attended to by doctors of
the Moslim law : both are equally authoritative.” See Loyl <oldy oS
Ibn Khallikan’s Biographical Dictionary, translated by the Baron
M‘Guckin de Slane, Vol. I. Introduction, p. xviii. note. 3 Vols. 4to.
London, printed for the Oriental Translation Fund in 1842 —45. M. De
Slane’s translation is a most valuable work to those who wish to gaina
knowledge of the legal literature of the Muhammadans, as he has added to
the text numerous learned notes, replete with curious and interesting
information relating to the Muhammadan law and lawyers. It is to this
translation that all the references to Ibn Khallikan, made in the notes to
the following pages, must be understood to apply.
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when the writers had committed their contents to memory.
The learned and indefatigable Dr. Sprenger, late Principal
of the Calcutta Madrasah, was the first to point out this dis-
tinction between ¢traditions,” as we understand the word,
and the “ Muhammadan traditions;”! a distinction which is
all-important, since the latter form an immense mass of con-
temporary record relating to the life, precepts, and actions of
Mubhammad, more voluminous and more authentic than is to
be found in the literature of any other nation, applicable to
any particular period. The precepts and traditions are divided
into two classes, viz. the Kads (holy), which are supposed to
have been directly communicated to Muhammad by the angel
Gabriel ; and the Nabawf (prophetic), or those which are from
the Prophet’s own mouth, and are not considered as inspired;®
both these, however, have the force of law, and, with the
Kurén, constituted the whole body of the law at the time of
Muhammad’s death. “T leave with you,” said the Prophet,
“two things, which, so long as you adhere thereto, will pre-
serve you from error : these are, the Book of God, and my
practice.”

In addition to the Kurin and the Sunnah or Hadis, there
are two other great sources of Muhammadan law, viz. the
Ijmé’ (concurrence), and the Kiy4s (ratiocination).

The Ljm4’ is composed of the decisions of the Companions
of Mubammad (Sahébah), the disciples of the Companions

1 Sprenger’s Life of Mohammad, Vol. I. Allahabad, 8vo. 1851, p. 67 ef
seq. Sprenger, On the origin and progress of writing down historical facts
among the Musulmans: see the Journal of the Asiatic Society of Bengal,
Vol. XXV. p. 304. Dr. Sprenger is now engaged in preparing a revised
edition of the first volume of his Life of Muhammad, and the continuation
of his work. ‘

2 Other less important divisions and sub-divisions of the Sunnah have been
made, classing them according to their respective value and authenticity, or
the time in which they were first known or collected. See Harington's
Analysis, Vol. I. p. 225, note, 2nd edit. Journal Asiatique, 4™° Série,
Tome xv. p. 185, note.

R 2
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(Tabi’tn), and the pupils of the disciples: these decisions are
said to have been unanimous, and are next in authority to the
Kurén and the Sunnah.

Both the Sunnah and the Ijm&’ were originally preserved
by tradition, and were transmitted through successive genera-
tions by learned men, who made the study of the Kuran and
the traditions, and their memorial preservation, an especial
object. These learned men were called Héfiz (preserver);'
and in communicating their narratives to their disciples, they
invariably mentioned, as a kind of preface, the series of persons
through whom they had successively passed before they came
into their possession: this preface is called the Isnad (sup-
port), and according to the credibility attached to the narra-
tors whose names are enumerated as the Isnads, depends the
authenticity and authority of the tradition related ; some sects
absolutely rejecting traditions which are received as authorita-
tive by others. The Isnads were retained in the books after
the Sunnah and the Ijmé&’ had become reduced to writing,
and collected together in the works which will presently be
noticed.

The Kiyas, which is the fourth source of the Muhammadan
law, consists of analogical deductions derived from a com-
parison of the Kurén, the Sunnah, and the Ijm#’, when these
do not apply either collectively or individually to any par-
ticular case. This exercise of private judgment is allowed,
with a greater or less extension of limit, by the different
Muhammadan sects; some, however, refusing its authority
altogether,

Since it appears, then, that although the sources of the law
are the same throughout the Muhammadan world, there is a
variety in the manner of their reception, and in the laws

1 The appellation of Hafiz is given to any one who knows the Kurén by
heart; but it is more particularly used by the Sunni writers to designate
those who have committed to memory the six great collections of traditions,
and who can cite the Isndds with discrimination.
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derived from them, it becomes necessary to describe shortly the
principal sects, and to state the chief points of difference in
their opinions as to the sources of the law.

(8) On the Principal Muhammadan Sects, and their Legal Doctrines.

The dissensions which arose on the death of the Prophet,
with regard to the succession to the Khilafat, were revived
with renewed fury when, on the murder of "Usmén, the noble
and unfortunate ’Ali succeeded to the dignity of Amir al-
Miminin; and they eventually caused the division of Islam
into two great parties or sects, called respectively the
Sunnis, and the Shi’ahs,! who differ materially in the inter-
pretation of the Kuran, and in admitting or rejecting' various
portions of the oral law. The hatred entertained hetween
these rival sects has been the cause of constant religious wars
and persecutions scarcely to be surpassed in the history of
any nation or creed, and still separates the followers ot
Muhammad into two classes, by a barrier more insurmount-
able than that which divides the Roman Catholic from the
Protestant.

The Sunnis, who assume to themselves the appellation of
orthodox, uphold the succession of the Khalifahs Ab{i Bakr,
’Umar, and *Usmén, and deny the right of supremacy, either
spiritual or temporal, to the posterity of ’Ali. They are
divided into an infinity of sects; but of these it will be suffi-
cient in this place to notice the four principal only, which
agree one with another in matters of faith, but differ slightly
in the form of prayer, and more especially with regard to the
exercise of the Kiyas, and the legal interpretation of the
Kuréin where the latter relates to property.*

1 The word Shi’ah, which signifies sectaries, or adherents in general, was
used to designate the followers of 'Ali as early as the 4th century of the
Hijrah. Reland, De Relig. Mohamm. p. 37.

2 For a fuller account of the various Sunni sects, see Maracci, Prodro-
mus, Pars III. p. 72 et seq.; Pococke, Specimen Historie Arabum,



240 MUHAMMADAN LAW.

These four principal sects, which are called after their
founders, originated with certain eminent Mujtahid Iméams,
named respectively AbG Hanifah, Malik Ben Anas, Muham-
med ash-Shéafi’f, and Ahmad Ben Hanbal. Two other Imams
were also the founders of Sunni sects; these were Abti ’Abd
Allah Sufyén as-Sauri,' and Abt Dawiad Sulaiman az-Zahiri,?
but they had but few followers; and a seventh sect, which had
for its chief the celebrated historian At-Tabari,® did not long
survive the death of its author.

Abt Hanifah Nu’man Ben Sabit al-Kﬁﬁ the founder of
the first of the four chief sects of Sunnfs, and the principal

pp- 17 et seq., and 212 ef seq.; and Sale, Koran, Preliminary Discourse,
sect. 8. The most celebrated work which treats of this subject is the
Kitab al-Milal wa an-Nihal, by Abd al-Fath Muhammad ash-Shahras-
téni, who died in A.H. 548 (A.D. 1153). The original text of Ash-Shah-
rastani, has been edited by the Rev, Canon Cureton, and was printed for
the Society for the Publication of Oriental Texts in 1842—1846. It is
entitled, J=tJ!, )l LS Book of Religious and Philosophical Sects.
A translation of this work has also since appeared by Dr. Haarbriicker,
the title of which is, Abu-1-Fath Muhammad asch-Schahrastani’s Religi-
onspartheien und Philosophenschulen. 8vo. Halle, 1850.

1 As-Sauri was born at Kifah in A.H. 95 (A.D. 713), and died at
Basrah, where he had concealed himself in order to avoid accepting the
office of Kazi, in A.H. 161 (A.D. 777).—Ibn Khall. Vol. IL. p. 577; An-
Nawawi, p. AY

% Az-Zihiri was so called because he founded his system of jurisprudence
on the exterior, or literal meaning of the Kurén and the traditions, re-
Jjecting the Kiyds. He was born at Kufah in A.H, 202 (A.D. 817), and
died at Baghdid in A.H. 270 (A.D.883). He was a great partisan of
Ash-Sbéf'i.—TIbn Khall. Vol. I. p. 501. And see ,L! vig The
Biographical Dictionary of Illustrious Men, by Abu Zakariya Yahya el-
Nawawi, edited by Dr. Wiistenfeld, p. FI*1. 8vo. Gottingen, printed for
the Society for the Publication of Oriental Texts, 1842—1847. All
tl;e references to An-Nawawi’s work in the following pages apply to this
edition.

8 Abi Ju'far Muhammad Ben Jarir at-Tabari was born at Amul in
Tabaristdn in A.H. 224 (A.D. 838), and died at Baghdid in A.H. 310
(A.D. 922).—1bn Khall. Vol. II. p. 597; An Nawawi, p-*°\.
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of the Mujtahid Imams who looked to the Kiyés as a main
authority upon which to base decisions, was born at Kfah in
A.H. 80 (A.D. 699), at which time four, or as some authors
say, six of the Companions of the Prophet, were still living.
Aba Hanifah died in prison at Baghdad in A.H. 150
(A.D. 767),! having been placed in confinement by the Khali-
fah Al-Mansir, on account of his having refused to accept of
the office of Kézi, from a consciousness of his own inefficiency;
a refinement of modesty of which the Arabian lawyers may
well be proud, since it is doubtful whether the biography of
the jurisconsults of all nations and ages would present another -
istance of the same self-denial and suffering from similar
motives. Unluckily, however, for AbG Hanifah’s character,
his consistency does not seem to have equalled his conscien-
tious self-depreciation; for we find that he was originally a
strong partisan of the house of ’Ali; and it is even hinted that
the cause of his subsequent change of opinion was to be traced
to interested motives. The doctrine of Abfi Hanifah, at first,
prevailed chiefly in ’Irak; but afterwards became spread over
Assyria, Africa, and Mawara an-Nahar. It is at present
very generally received throughout Turkey and Tatary, and,
together with that of his two disciples, Abt Yésuf and
Muhammad, is the chief, and with but rare exceptions, the
only authority which governs the Sunnf law in India.
Aba’Abd Allah Malik Ben Anas, the founder of the second
Sunnf sect, was born at Madinah in A.H. 95 (A.D. 713), and
died at the same place in A.H. 179 (A.D. 795). From the
circumstance of his birth and death occurring at that city, he
is sometimes called the Im&m Dar al-Hijrah. Malik in his
youth, had the advantage of the society of Sihl Ben Sa’d,
almost the sole surviving Companion of the Prophet; and it
is supposed that from him he derived his extreme veneration
for the traditions. He was also intimate with Abei Hanifah,
but he never imbibed that doctor’s excessive partiality for the

1 An-Nawawi, p. 13A
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Kiyés.! The tenets of Malik Ben Anas are principally
respected in Algeria, Tunis, Tripoli, Senegal, and almost the
whole of Africa: they are not known to prevail in any por-
tion of India.?

Abfi ’Abd Allah Muhammad Ben Idris ash-Shafi'i was
born at ’Askalan in A.H. 150 (A.D. 767), and eventually
became the founder of the third of the chief Sunnf sects. Ash-
Shafi’i had the distinguished honour of belonging to the same
stock as the Prophet himself, being descended from 'Abd al-
Mutallib, the son of ’Abd Manaf, the ancestor of Muhammad.
For this reason he is known by the surname of Al-Kuraishi
al-Mutallibi. In his youth he was a pupil of Mailik Ben
Anas: he died at Cairo in A.H. 204 (A.D. 819). Ash-
Shafi'’s doctrine has a limited range amongst the Muhamma-
dan inhabitants of the sea-coast of the peninsula of India ;*
but the chief seats of its authority are Egypt and Arabia.
It is also said to be in some repute amongst the Malays and
the Musulmans of the Eastern Archipelago. His followers
were at one time very numerous in Khurasén; but at present
his opinions are rarely quoted, either in Persia or India.

Abt ’Abd Allah Ahmad ash-Shaibani al-Marwazi, gene-
rally known by the name of Ibn Hanbal, the founder of the
fourth Sunni sect, was born at Baghdad in A.H. 164 (A.D.
780), and died in A.H. 241 (A.D. 855). This learned doctor,
who was a pupil of Ash-Shifi’i, strenuously upheld the opinion
that the Kuran was uncreated, and that it had existed from
all eternity. Since, however, it happened unfortunately that

1 Ibn Khall. Vol. II. p. 545.

? Herklots, Qanoon-e-Islam, 8vo. London, 1832, p. 244, note.

8 Ibn Kbhall. Vol. IL. p. 569. An-Nawawi, p. +9.

4 Colonel Vans Kennedy says, ‘“ His doctrine is also followed by the
descendants of the Arabs, the Mapillas of Malabar, which renders a refer-
ence to his peculiar opinions frequently necessary at Bombay.” —Journal
of the Royal Asiatic Society, Vol. IL. p. 81. Herklots says they are met
with principally at Nagore, near Negapatam, on the Coromandel coast.—
Qanoon-e-Islam, p. 244, note.
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the Khalifah Al-Mu’tasim maintained the contrary doctrine,
Ibn Hanbal was greatly persecuted for his persistent opposi-
tion to that monarch’s favourite belief. It is related in history
that no fewer than 800,000 men and 60,000 women were
present at this doctor’s funeral; and that 20,000 Christians,
Jews, and Magians became Muhammadans on the day of his
death.! Whatever degree of credit may be attached to this
extraordinary statement, its mere existence sufficiently attests
the astonishing reputation which Ibn Hanbal had acquired
during his lifetime, and the veneration in which he was held
after his death. Persecution, however, soon thinned the ranks
of his followers; and though at one time they were very
numerous, the Hanbalis are now seldom to be met with out
of the confines of Arabia.

Of these four chief sects of the Sunnis, the followers of
Malik and Ibn Hanbal may be considered as the most rigid ;
whilst those of Ash-Shafi'i may be charaeterised as holding
doctrines most conformable to the spirit of Isldm, and the
sectaries of Ab Hanifah, as maintaining the mildest and
most philosophical tenets of all.?

The second great Muhammadan sect, the Shi’ahs, uphold
the® supremacy of ’Ali Ben Abf Talib, the second convert to
Islam, the cousin and son-in-law of Muhammad, and one of
the ablest and bravest of all the Arabian chieftains. The
Shi’ahs assert that ’Ali was the only lawful successor of the
Prophet, and that both the Imémat aud Khilafat, that is, the
supreme spiritual and temporal authority, devolved of right
upon him and his posterity, notwithstanding that they were
actually and unjustly ousted by the Khalifahs of the Beni
Umayyah and Ben{ ’Abbas. The Shf’ahs are divided into five
principal sects,® which differ in points of faith and religious

1 Tbn Khall. Vol. I. p. 44; An-Nawawi, p. {{ep.
? Ibn Khall. Vol. I. Introduction, p. xxvi.

3 Von Hammer only allows four principal sects.— Geschichte der Assas-
sinen, p. 25. 1 follow Ash-Shahrastani.
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doctrine; and these again are subdivided into many distinct
classes : the Shi’ah sects, however, with a few trifling excep-
tions, never held any variety of opinion in matters of law.!
The Shi’ah doctrines were adopted by the Persians at the
foundation of the Safavi dynasty in A.H. 905 (A.D. 1499),
and from that period until the present time, have prevailed as
the national religion and law of Persia, notwithstanding the
violent efforts to substitute the Sunnf creed made by the
Afghén usurper Ashraf, and the great Nadir Shah. There
are, also, numerous Shi’ahs in India, though but few when
compared with the Sunnis; and a small number are to be found
in the eastern portion of Arabia. During the Muhammadan
period of Indian history, the Sh’ahs were chiefly confined to

1 Some account of the tenets of the Shi’ahs will be found in the following

works:— =)l , (L} oS, p. 1A et seg.; Haarbriicker's Schahras-
tani, p. 164 e seq.; Pococke, Specimen Historize Arabum, pp. 33 and 257 ;
Maracci, Prodromus, p. 80; Sale, Koran, Preliminary Discourse, sect. 8;
Von Hammer, Geschichte der Assassinen, p. 25 ¢ seg.; Malcolm, History
of Persia, Vol. IL. p. 346 ef seq. In order, however, to obtain an accurate
knowledge on the subject, the Shi'ah authorities must be consulted.
Amongst these, the Hakk al-Yakin, by Muhammad Bakir Ben Muhammad
Taki, who dedicated his work to Shéh Sultdn Husain Safavi, is deservedly
one of the most celebrated. It contains a body of the theology of the
Shi’ahs, and quotes and refutes the arguments opposed to the opinions
advanced, illustrating the whole with evidences of the truth of the Shi’ah
doctrines, and with numerous traditions. There is also a very interesting
little work by Abu al-Fatih Rézi Makki, entitled the Risslat-i, or Kitdb-i
Hasaniyah, which has a great reputation amongst the Shi’ahs, particularly
in Persia. It consists of an imaginary disputation between a Shi’ah slave-
girl and a learned Sunni jurisconsult, on the merits of their respective
doctrines, in which, as a matter of course, the girl utterly discomfits her
opponent. The argument is very ingeniously managed, and the treatise,
taken altogether, furnishes a good and concise exposition of the tenets of
the Shi’ahs, and the texts on which their belief is founded. The Risalat-i
Hasaniyah was translated from the Arabic into Persian, by Ibrihim
Astardbidi, in A.H. 958 (A.D. 1551). Both of these works have been

printed in Persia, with great accuracy and elegance. diuws S fol.

Tehran, A.H. 1239 (A.D. 1823), il (> kS fol. Tehran, A.H.
1241 (A.D. 1825).
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the kingdoms of Bijaptir and Golconda,' their sect never hav-
ing been suffered to make any progress in Hindfistan,® where
the religion of the state was according to the tenets of the
Sunnfs. Since the British rule, however, those who profess
the Shi’ah faith are no longer persecuted, or forced to conceal
their opinions; and although the majority of the Musulméns
in India still adhere to the doctrines of Abt Hanifah, the
Shi’ah is allowed to celebrate unmolested the tenth of Muhar-
ram, and to mourn the untimely fate of the virtuous Husain,
and the martyrs of the plain of Karbalé.

These are the principal sects of the Muhammadans who
differ in opinion with regard to legal doctrine. I have already
stated that the Kuran is universal in its authority; but this
must be understood with the reservation that such authority
depends upon its interpretation, and that the latter differs
according to the views of the principal commentators of the
various sects, the Shi’ahs more especially rendering the mean-
ing of many texts in a manner totally opposed to their accep-
tation by the sects of the Sunnfs. .

The traditions and the Ijm&’ are, in like manner, looked upon
by all Musulméns as authoritative in the second degree ; but,
as I have mentioned above, their value varies, and depends
upon their Isnids. Many writers on the religion and laws of
the Muhammadans have asserted that the Shi’ahs reject en-
tirely the authority of tradition. Nothing, however, can be
more erroneous than this assertion, since all Shi’ahs admit the
legality of the Sunnah, when veritied by any of the Twelve
Imams ;* and all equally venerate the precepts and examples,

! Chardin, Tome IX. p. 27 ; Bernier, Tome I. p. 285.

2 Elphinstone, History of India, Vol. IT. p. 201. 2nd edit.

3 *Ali, and his immediate posterity, are called the Twelve Imdms by the
Shi’ahs, and the title thus employed must not be confounded with its indis-
criminate use by the Sunni sects, who applied it to a large number- of
eminent doctors. The Shi’ahs consider the title of Imim as a sacred appel-
lation, and restrict it entirely to 'Ali and his descendants ; bolding that the
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both of the Prophet and the Twelve Imams themselves, and
the traditions that have been handed down by the friends and
and partisans of "Ali,! rejecting only such portions of the Sun-
nah as are derived from persons contaminated by crime or dis-
obedience to God. In the latter class they range all the tra-
ditions recorded on the authority of the first three Khalifahs,
and of such of the Companions, the Tabi’an, and their disciples,
as were not included amongst the supporters of ’Ali Ben Abi
Talib. The error with regard to the Shi’ah doctrine in matters
of tradition seems to have arisen from the fact, that our know-
ledge of their tenets has been almost entirely taken from Sunni
sources, in which the word Sunnah is used to signify exclu-
sively the traditions of the Sunnis; and also that the Shi’ahs
themselves almost invariably employ that word when speaking
of the Sunni traditions, calling their own Hadis, and even
referring to the Sunnis as the Ahl-i Sunnah (people of the
Sunnah), in contradistinction to themselves, whom they gene-
rally call the Ahl-i Bait (people of the house of the Prophet).
When, therefore, it is asserted that the Shi’ahs reject the
authority of tradition, it ust only be understood to mean that
they pay no regard to the Sunnah recorded by the enemies of
’Ali: they of course repudiate the doctrines of the founders of
the principal Sunni sects, holding their names even in abhor-
rence” 'What has been said with regard to the traditions as
received by the Shi’ahs, applies equally to the Ijma’, the

office of Iméam is not a matter depending upon the choice of the people, but
a fundamental article of religion. The names of the Twelve Imims are,
’Ali Ben Abi Télib al-Murtaza, Hasan Ben ’Ali al-Mujtaba, Husain Ben
* A1i ash-Shahid, ’Ali Ben Husain Zain al-’Abidin as-Sajjid, Muhammad
al-Bakir, Ja'far as-Sadik, Miisa al-K4sim, ’Ali ar-Riz4, Muhammad al-Jawad,
*Ali al-H4d{, Hasan al-’Askari, and Mubammad Abd al-Kasim al-Mahdi.
The last of these is supposed to be concealed, and not dead ; and it is be-
lieved by the Shi'ahs that he will re-appear at the last day; whilst, in the
mean time, it is unlawful and impious to give the title of Imém to any other.

1 These are enumerated in the third and fourth books of the Majélis al-
Miéminin, a work to which I shall shortly recur.

2 Maleolm, History of Persia, Vol. 1. p. 838.
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authority of which depends upon the source from whence it is
derived.

The Kiy#s, as I have mentioned in a former page, is vari-
ously received by the different sects. It seems pretty clear,
from a tradition recorded in the Mishkat al-Masabih,' that the
exercise of private judgment was acknowledged and authorised
by the Prophet himself. In the first, second, and third cen-
turies of the Hijrah, the principal jurisconsults appear to have
founded their practice upon that of their predecessors; but
some, venturing to rely upon analogical deduction from the
first three sources of the law, were called Mujtahids, because
they employed the utmost efforts of their minds to attain the
right solution of such questions of law as were submitted to
their judgment.®

Amongst the Sunnf sects, Mujtahids are classed under three
principal divisions, according to the degree of Ijtihad which
they may have attained. The word Ijtihad signifies, in its
most common acceptation, the striving to accomplish a thing,
the making a great effort ; but in speaking of a law-doctor, it
denotes the bringing into operation the whole capacity of form-
ing a private judgment relative to a legal proposition.®

The chief degree of Ijtihad conferred on its possessor a total
independence in legislative matters, and he became, as it were,
a connecting link between the law and his own disciples, who
had no right to question his exposition of the Kuran, the Sun-
nah, and the Ijm#’, even when apparently at variance with

1 Mischdt ul Masabih, translated by Capt Matthews, Vol. II. p. 222.

2 For the exact meaning of the word Mujtahid see Silvestre de Sacy’s
Chrestomathie Arabe, Tome 1. p. 169 ef seq. ; the works there quoted ; and
Harington’s Analysis, Vol. I. p. 233 (2d edit.) M. De Slane gives the best
and most concise definition ; viz. “ The term Mujtahid is employed in Moslim
divinity to denote a doctor who exerts all his capacity for the purpose of
forming a right opinion upon a legal question.”—Ibn Khall. Vol. I p.
201, note.

% This definition is quoted from the Kitdb Taarifut, by Silvestre De Sacy,
in his Chrestomathie Arabe, Tome I. p. 169.
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those elements or sources of jurisprudence. The Mujtahids of
this first class were very frequent in the three first centuries of
the Hijrah; but in later times the doctrines of the law becom-
ing more fixed, the exercise of private judgment, to an un-
limited extent, soon ceased to be recogmized. Some later
doctors, At-Tabari and As-Suyftf for instance, claimed the
right, but it was refused to them by public opinion.' The
Mujtahids of the first class, wha lived in the first century of
the Hijrah, are esteemed of higher authority than those who
flourished in the second and third.

Those Mujtahids, who had arrived at the second degree of
Ijtihad, possessed the authority of resolving questions not
provided for by the authors of the chief sects, and were the
immediate disciples of the acknowledged Mujtahids of the first
class, who, in some instances, allowed their pupils to follow and
teach opinions contrary to their own doctrines, and occasionally
even adopted their views.

Those who had attained the third degree of Ijtihad were
empowered to pronounce, of their own proper authority, sen-
tences in all cases not provided for by the founders of the sects
or their disciples. Their sentences were, however, to be de-
rived from a comparison of the Kuran, the Sunnah, and the
Ijm#’, taken conjointly with the opinions of the Mujtahids of
the first and second classes; and they were not authorised to
controvert their published doctrines, either respecting the ele-
ments of the laws, or the principles derived therefrom. Muj-
tahids of the third class were required to possess a perfect
knowledge of all the branches of jurisprudence, according to
the doctrines of all the schools ; and the class comprises a large
number of doctors, of greater or less celebrity, some of whom
were raised to the rank during their lifetime, but the greater
portion subsequently to their decease.

1 Tbn Khall. Vol. 1. p. 201, note; Journal Asiatique, 4™¢ Série, Tome
XV. p. 183.
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As a title, the term Mujtahid has long since fallen into dis-
use amongst the Sunnis.!

Ibn Khaldfn says, speaking of the exercise of the Kiyas,
as allowed by the chief Sunni sects-—* The science of jurispru-
dence forms two systems, that of the followers of private
judgment and analogy (Ahl ar-Réi wa al-Kiyés), who were
natives of ’Irak, and that of the followers of tradition, who
were natives of Hijaz. As the people of ’Irak possessed but
few traditions, they had recourse to analogical deductions, and
attained great proficiency therein, for which reason they were
called ¢the followers of private judgment’: the Imém Abf
Hanifah, who was their chief, and had acquired a perfect
knowledge of this system, taught it to his disciples. The
people of Hijaz had for Imam, Malik Ben Anas, and then
Ash-Shafi’i. Some time after, a portion of learned men dis-
approved of analogical deductions, and rejected that mode of -
proceeding : these were the Zahirites (followers of Abi Dawtd
Sulaimén), and they laid it down as a principle, that all points
of law should be taken from the Nusts (text of the Kuran and
traditions), and the Ijm&’ (universal accord of the ancient
Iméms).”

The respective weight allowed to the Kiyas by Malik,
Ash-Shafi’i, and Ibn Hanbal, is not easily to be ascertained,
nor is it important in the present view of the question : their
disciples were, however, termed “the followers of tradition”
(Ahl as-Sunnat), in contradistinction'to those of Ab& Hanifah ;
and AbG al-Faraj says that these three doctors seldom re-
sorted to analogical argument, whether manifest or recondite,
when they could apply either a positive rule or a tradition. He
adds that Aba Dawd Sulaiman rejected the exercise of
reason altogether.’

1 Ibn Khall. Vol. I. Introduction, p. xxvi. note.

2 Quoted in the Introduction to M. De Slane’s Ibn Khallkan, Vol. I.
p- Xxvi. note.

3 Quoted in Pococke, Specimen Historie Arabum, p. 26.
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Of all the Sunni sectarians, those who adhere to the doc-
trines taught by Abti Hanifah, as being the most numerous
in India, claim our almost undivided attention. That juris-
consult himself, according to Abf al-Faraj, was so much
inclined to the exercise of reason, that he frequently preferred
it, in manifest cases, to traditions of single authority ;' and his
disciples in India have constantly upheld the exercise of the
Kiyas in an extended form, as is sufficiently notorious, and
amply proved by certain passages relating to the guidance of
Magistrates quoted in the Fatawa al”Alamgirf. The first
passage alluded is from the Muhit of Réazi ad-Din Nisha-
pari, and is as follows :—“ If the concurrent opinion of the
companions be not found in any case which their contempo-
raries may have agreed upon, the Kézi must be guided by the
latter. Should there be a difference of opinion between the
contemporaries, let the Kézi compare their arguments, and
adopt the judgment he deems preferable. If, however, none
of the authorities referred to be forthcoming, and the Kézf be
a person capable of disquisition (Ijtihad), he may consider in
his own mind what is consonant to the principles of right and
justice, and, applying the result with a pure intention to the
facts and circumstances of the case, let him pass judgment
accordingly.” The second is taken from the Badii’ of Abu
Bakr Ben Mas'(id al-Késhani, who died in A. H. 587 (A.D.
1191) *—“ When there is neither written law, nor concurrence
of opinions, for the guidance of the Kézi, if he be capable of
legal disquisition, and have formed a decisive judgment on the
case, he should carry such judgment into effect by his sen-
tence, although other scientific lawyers may differ in opinion
from him; for that which, upon deliberate investigation,
appears to be right and just, is accepted as such in the sight
of God.” And again, a third passage is quoted from the last-.

1 Pococke, Specimen Historie Arabum, p. 26.
2 H4). Khalf. Tom. II. p. 235.
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mentioned work : —“If in any case the Kézi be perplexed by
opposite proofs, let him reflect upon the case, and determine
as he shall judge right; or, for greater certainty, let him con-
sult other able lawyers ; and if they differ, after weighing the
arguments, let him decide as appears just. Let him not fear
or hesitate to act upon the result of his judgment, after a full
and deliberate examination.” Passages from other law-books to
the same effect are also quoted in the Fatiwa al-’Alamgirf,
and the compilers of the latter work concur entirely in the
opinions which they cite. In all such cases, however, it is
pre-supposed that the Magistrate so exercising his private
judgment, should possess the qualifications of a Mujtahid of
the third class.

I have not been able to ascertain whether or not the Shi’ahs
classed their Mujtahids according to the degree they had
attained in Ijtihad, as with the Sunnis; but in former times
the title seems to have implied in its possessor infallibility,
both in doctrine and in conduct.! The Shi’ahs speak frequently
of the Mujtahids in their legal works, saying generally, after
the statement of some proposition where there is a difference
of opinion, “ Some of the Mujtahids say, &c.” In Persia the
title of Mujtahid exists at the present day, and is assumed by
the chief priests and jurisconsults, who are elected to the dig-
nity by the suffrage of the inhabitants of the provinces in
which they live, and as such they exercise a great controul
over the Law Courts, and are even superior in authority to the
Judges themselves.?

'(c) On the Muhammadan Law-Books.

It was not until a considerable time after the foundation of
Islam that the traditions and interpretations of the law were
reduced to writing ; the Hadis for a long while remaining

1 De Sacy, Chrestomathie Arabe, Tome I. p. 171.
2 Malcolin's History of Persia. Vol. II. p. 442, et seq. Ibn Khall,

Vol. 1. Introduction, p. xxvi. note.
S
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unwritten, or at least unpublished ; the writers, as I have said
above, expunging their works when they had learned them by
heart. “The articles of law,” says Ibn Khaldtin,' “or, in
other terms, the commandments and prohibitions of God, were
then borne (not in books), but in the hearts of men, who knew
that these maxims drew their origin from the Book of God,
and from the practice (Sunnah) of the Prophet himself. The
people at that time consisted of rabs, wholly ignorant of the
mode by which learning is taught, of the art of composing
works, and of the means by which knowledge is enregistered ;
for to these points they had not hitherto directed their atten-
tion. Under the Companions of Muhammad, and their imme-
diate successors, things continued in the same state; and
during that period, the designation of Kurri (readers) was
applied to those who, being not totally devoid of learning,
knew by heart and communicated information. Such were
the persons who could repeat the Kurén, relate the sayings of
the Prophet, and cite the example of his conduct in different
circumstances. (This was a necessary duty), inasmuch as the
articles of the law could only be known from the Kuran,
and from the traditions which serve to explain it.” Learned
doctors even presided over schools of law, delivered lec-
tures, and actually composed works which were not committed
to writing.

It is not possible to fix with exactitude when the first col-
lections of traditions were written down, but the practice of
transcribing them appears to have increased gradually, and
it is certain that several of the Companions of the Prophet
collected his sayings in books. Meanwhile the traditions
increased to such an extent, that it became not only advis-
able, but necessary, to make general collections of them, and

1 Quoted by De Slane in his Introduction to Ibn Khallikan, Vol. IL. p.v.
- * Sprenger on the origin and progress of writing down historical facts,
p- 15. Journ. As. Soc. of Bengal, Vol. XXV, p. 817.
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to separate those which were authentic from those of doubtful
authority.

The Khalifah "Umar Ben ’Abd al-’Aziz issued a circular
order for this purpose, and collections were rapidly formed,
so that toward the end of the third century of the Hijrah, all
the traditions that were at all to be relied upon had been
collected in books: most of these it is certain had received
a stereotype form previous to the beginning of the second
century.! It is doubtful who was the first of the general
collectors, but there is no question that the earliest of the
general collections were compiled by AbG Bakr Ben Shihab
az-Zuhri ; ’Abd al-Malik Ben Juraij ; Malik Ben Anas, and
Ar-Rabf Ben Subaih. I shall return to their works hereafter.
Contemporary with these, or soon after, more particularly
between the years 140 and 150 of the Hijrah, other learned
men compiled and arranged collections of the traditions,
and composed divers commentaries and treatises on juris-
prudence, and the interpretation of the Kurén in regard to
legal matters.

In process of time, works on these suhjects became accumu-
lated to an almost incredible extent; so that the bare enume-
ration of their titles would fill an ordinary volume ;* and a
reference to the biographical works of Ibn Khallikén® and

1 Sprenger’s Mohammad. Vol. I. p. 68.

% In illustration of the numbers of such works Dr. Sprenger relates,
‘ 8o extensive was Arabic literature, consisting chiefly of books containing
traditions, in the beginning of the third century, that Wkidi, who died in
A.H. 207 (A.D. 822) left a collection of books, which it took twelve hun-
dred men to remove.” Sprenger’s Mobhammad. Vol. I. p. 68.

3 M. De Slane, whose translation of Ibn Khallikan I have already men-
tioned, is now employed in editing the text of that author’s great work : the

first Volume has already appeared, and is entitled, =S o o3 4!
PO O P V| N U RPN DO P R ) I O PR PSR

u\ﬂ;'. 3 bl Kitab Wafayat al-Aiyan. Vies des hommes illustres
de VIslamisme en Arabe, par Ibn Khalikan, publieés par le Baron
M‘Guckin De Slane. Tome 1. 4to. Paris, 1842,

s 2
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An-Nawawi, or the Bibliographical Dictionary of Héaji Khal-
fah,' will shew the name of a traditionist or writer on juris-
prudence, or the title of a legal work, on almost every page.
I shall refer more particularly to these collections of traditions
hereafter.

The biographical and bibliographical dlctlonanes, which are
very numerous, are of the greatest service in guiding the
researches of the student into the legal literature of the
Musulméns. Inaddition to the general dictionaries of duthors,
and their works, there are many biographical collections
especially devoted to the lives of celebrated doctors of laws,?
under the title of Tabakat al-Fukahf, and there are a variety
of similar compositions which are otherwise designated. The
most celebrated of the Tabakat al-Fukaha was composed by
Abt Ishak ash-Shirézi,’ who died in A. H. 476 (A. D. 1083).
A modern history of jurisprudence, or rather of jurists, has
been compiled in Hindi, from the works of Ibn Khallikén and
As-Suyiti, by Maulavi Subhan Bakhsh, and was published at
Dihli in the year 1848.*

Special biographical treatises have also been written, record-
ing the histories of learned doctors of each particular sect.
Among the Sunnis, the most remarkable works which give an
account of the Hanafi lawyers are the Jawahir al-Muziyat fi

1 The text of the Kashf az-Zuniin of H4ji Khalfah is in the course of
being edited, together with a Latin translation by Professor Fluegel. Six
4to. volumes have been published. Printed for the Oriental Translation
Fund in 1835—52. 1t is to this edition that I have made reference in the
notes.

2 Hij. Khalf. Tom. IV: pp. 1‘39 et seq., and 149.

$ Ibn Khall.Vol. I. p. 9. H4j. Khalf. Tom. IV. p. 149. An-Nawawi, p. 44

* N uz;.‘\.u anle “"’r u,,;m ,Js;\:,,\ uL\ &b a7

n u“"‘ ongraphlcal Hlstory of Mohummadan J unspmdenoe, ‘the
Theology and Philosophy compiled from Ibn Khallikan Kifty, and

Soyuty’s Mofassiryn by Moulvee Subhan Bukhsh. Fol. Dehli, 1848.
(Lithographed).
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Tabakat al-Hanafiyat,' by the Shaikh Muhi ad-Din ’Abd al-
Kadir Ben Abi al-Wafd al-Misri, who died in A. H. 775
(A.D.1873),and the Tabakit as-Sanfyat fi Tar4jim al-Hana-
fiyat,? by Takfi ad-Din Tamimi, who died in A. H. 1005 (A. D.
1596); in both of which works the lives are arranged in
alphabetical order. The chief biographer of the Maliki law-
yers was Burhin ad-Din Ibrahim Ben ’Ali Ben Farhfin, who
died in A. H.799 (A. D. 1396): his work is entitled the Dib4j
al-Muzahhib.® There are numerous biographical collections
treating of the lives of the principal followers of Ash-Shafi’i,
several of which are entitled Tabakit ash-Shafi'iyat: the
most noted is by T4j ad-Din ’Abd al-Wahhab Ben as-Subkf,
who died in A. H. 771 (A. D. 1869).* The Tabakit al-Han-
balfyat comprises the lives of the most famous doctors of the
sect of Ibn Hanbal: it was commenced by the Kézi Abu al-
Husain Ben AbG Ya'li al-Farrd, continued by the Shaikh
Zain ad-Din ’Abd ar-Rahman Ben Ahmad, commonly called
Ibn Rajab, and concluded by Y isuf Ben Hasan al-Mukaddasf:
these three writers died respectively in A. H. 526, 795, and
871 (A. D. 1131, 1392, and 1466).°

The followers of ’Ali were not idle in compiling bibliogra-
phical and biographical dictionaries, although their works of
this nature are less numerous and less known, than those of
the Sunnis.

The Shi’ahs have four celebrated works on their own biblio-
graphy. The earliest we possess, is that of the Shaikh Abf
Ja’far Muhammad Ben al-Hasan Ben ’Ali at-Tsi, who was
one of the chief Mujtahids of the Imamfyah sect, and died in
A.H. 460 (A. D. 1067): it is entitled Fihrist- Kutb ash-
Shi’ah wa Asmé al-Musannifin. This book superseded all
earlier works of the kind, such as that of Ibn Nuhaik, of
Ahmad Ben al-Husain, of Ahmad Ben Muhammad, and even

' Hij. Khalf. Tom. TL. p. 648. 2 14j, Khalf. Tom. IV. p. 139.
3 Haj. Khalf. Tom. IIL. p. 240. ¢ 114, Khatf. Tom. 1V. p. 139.
8 Haj. Khalf. Tom. IV. p. 135.
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that of the great Ibn Babawaih. They are probably no longer
extant. An edition of the text of At-Tfsf’s work has been
edited by Dr. Sprenger,  assisted by Maulavi ’Abd al-Hakk
and Maulavf Ghulim Kadir, and recently published at Cal-
cutta.!

The second is the Asma ar-Rijal, which is generally quoted
as the Kitab-i Rijal by Shi’ah writers: it was written by Abt
al-Hunain Ahmad Ben ’Ali an-Najashi, who died in A. H.
450 (A. D. 1058). This work is of great celebrity, and Dr.
Sprenger informs us that though professing to be an indepen-
dent composition, it is in fact merely a new edition of the
Fibrist of at-Tasi, though more complete and generally
more correct ; in fact a better book.? It is constantly quoted
by the Shi’ah authors.

The third work is entitled Ma’alim al’Ulaméa fi Fihrist
Kuth: the author Rashid ad-Din Muhammad Ben ’Ali Ben
Shahrésab of Sari in Mazandaran, died at an advanced age
in A.H. 688 (A.D. 1192). Itis a supplement to at-Tsf’s
Fihrist.*

The fourth book, and which, according to Dr. Sprenger, is
much more useful than the one last named,* is the Amal al-
’Amal fi ’Ulamf Jabal ’Amil compiled in A. H. 1097 (A.D.
1685), by Muhammad Ben Hasan ’Amili. The first chapter
contains an account of the learned men of Mount ’Amil, and
the second chapter is devoted to learned Shi’uhs who lived
after at-TGsi. I have never met with this book, which must
be of extreme rarity as Dr. Sprenger says, he only found
one copy of it available in India.’

The great biographical work of Niir Allah Ben Sharif al-
Husain{ ash-Shistari, entitled the Majilis al-Miminfn,isa mine

! Tisy’s List of Shy’ah books, and ’Alam al-Hod4’s rotes on Shy’ah
biography. Edited by Dr. A. Sprenger, Mawlawy ’Abd al-Haqq and
Mawlawy Gholam Qadir. 8vo. Calcutta, 1855.

t Ib. Preface, pp. 1, 2. 3 1b. Preface, p. 2. 4 Ib. Preface, p. 2.

5 1b. Preface, p. 2.
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of valuable information respecting the most notable persons
who professed the Shi’ah faith. The author has given an entire
book or section (the fifth Majlis) to the lives of the traditionists
and lawyers, and he has specified the principal works composed
by each learned doctor at the end of their respective histories.
Nar Allah does not mention the period when he wrote the
Majalis al-Maminin, nor have I been able to ascertain when
he died. The fact, however, of his not giving the life of the
celebrated lawyer Baha ad-Din al-’Amili, who died in A.H.
1031 (A.D. 1621), whilst the latest lawyer named in his collec-
tion is stated to have died in A.H. 996 (A.D. 1587), fixes the
composition of this section in the early part of the eleventh
century of the Hijrah. It is from this work and the diction-
aries of At-Tasi and An-Najashi, that I have principally
derived the account of the Shi’ah law books and their authors
which will be found in the following pages.

Nar Allah constantly quotes the Fihrist of At-Tsi and the
work of An-Najashiabove mentioned, and makes also frequent
reference to a biographical treatise by the famous Shaikh al-
’Allimah Jamal ad-Din Hasan Ben Y asuf al-Mutahhar
Hilli, commonly known as Shaikh ’Allamah Hilli, who died
in A.H. 726 (A.D. 1325). This treatise is called the Khu-
lasat al-Akwal. Dr. Sprenger states that Ibn al-Mutahhar
Hilli, compiled under the title of Izih a small but valuable
supplement to works on Shf’ah biography,in which the ortho-
graphy of proper names is fixed, and mistakes corrected. He
also mentions that ’Alam al-Huda made in A.H. 1073 (A.D.
1662), a new edition of the Izih, and he has printed the text of
this work, at the bottom of the pages of his edition of the Fihrist
of at-Thisf.! Nar Allah likewise quotes Aba Yahya Ahmad
Ben Dawad al-Fazari al-Jurjani, who was originally a Sunni,
but became a convert to the Imémiyah faith, as the author of
a biographical work called Kitab fi Ma'rifat ar-Rijal.?

1 See notes, supra, p. 262. 2 Majilis al-Miminin,
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It will be readily conceived, from the details above given,
that any attempt to give even a tolerably complete list of the
Muhammadan law-books would far exceed the limits of this
treatise. I have endeavoured, however, in the following
pages, to make such a selection from the mass as may prove
useful to the student, and to enumerate and describe all such
as have been printed, as well as some of the works still in
MS., which are of chief authority amongst the different sects,
and more especially those which are in the greatest repute,
and most frequently referred to in India. I may add, that I
have examined the originals of the works described, whenever
they were procurable; and that, where the works themselves
were not to be met with, I have invariably derived my infor-
mation from the native authorities, with the exception, how-
ever, of a few instances, when other sources will be found
indicated in the notes.!

Al’Ultim ash-Shar’iyat, one of the great classes into which
the Muhammadan encyclopedists divide the whole circle of
the sciences,” comprehends all those which have relation to
religion and law, which are divided into seven sections:—1.
’Tim al-Karit, the Science of Reading the Kuran; 2. ’Ilm
at-Tafsir, the Science of the Interpretation of the Kurin; 8.

1 1 take this opportunity of returning my sincerest thanks to Professor
Horace Wilson, for his liberality in granting me unreserved access to the
library of the Homourable East-India Company ; also to Nathaniel Bland,
Esq. and the Rev. George Hunt, for the loan of several valuable and inter-
esting MS. works on Muhammadan law from their private collections.

% These classes will be found detailed by H4ji Khalfah in the Introduc-
tion to the Kashf az-Zundn, Tom. I. p. 24 et seq., and in the avant-propos
to Zenker's Bibliotheca Orientalis, p. xviii. et seq., 8vo. Leipzig, 1846.
The whole system of the Muhammadan encyclopedists is also admirably
displayed by the late learned and venerable Baron Hammer-Purgstall, in
his Encyklopidische Uebersicht der Wissenchaften des Orients. S8vo.
Leipzig, 1804. A short Treatise, or Survey of the -Sciences, entitled
Irshid al-K4sid ila Asma al-Muk4sid, by the Shaikh Shams ad-Din Muham-
mad Ben Ibrdhim Ben S4'id Ansiri Akfdni Sakhiwi, who died in A.H. 749
(A.D. 1348), is also worthy of notice. The text of this work was edited
by Dr. Sprenger, and published at Calcutta in the year 1849.
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Tlm al-Hadis, the Science of the Traditions; 4. 'Ilm ad-
Dirdyat al-Hadis, the Science of Critical Discrimination in
matters of Tradition ; 5. ’IIm Usfl ad-Din, or ’Ilm al-Kalim,
the Science of Scholastic Theology ; 6. ’Ilm Usil al-Fikh, the
Science of the Elements or Principles of Jurisprudence; 7.
’Ilm al-Fikh, the Science of Practical Jurisprudence. These
sections are again subdivided into a multitude of inferior
classes.!

It will not be necessary, in this Treatise, to enter more fully
into the distinction, distribution, and definition of the ’Ilms,
or sciences, connected with religion and law, under which the
Muhammadan legal writings might be ranged in the order of
their subjects, as I have adopted an arbitrary classification,
comprising five great divisions under which the law-books of
the Musulméns, so far as they apply in India, seem naturally
to fall. :

These are—

I. The Kuran itself, and the Tafsirs or Commentaries which
serve to interpret and illustrate the difficult passages, and to
expound the meaning of the sacred text.

II. The works which treat of Traditions, and the Commen-
taries thereon.

III. The general Treatises on the fundamental principles
of law, spiritual and temporal, and practical jurisprudence,
together with the Digests of general or special law, and their
Commentaries.

IV. The separate Treatises on the law of inheritance, or
Tlm al-Fardiz, a branch of the ’Ilm al-Fikh, which exist in
considerable numbers, although the subject is almost always
included in the general treatises.

V. The books of decisions, comprehended by the Muham-
madan lawyers under the ’Ilm al-Fatawa, or Science of Deci-
sions, which is also a branch of the ’Ilm al-Fikh: these con-

! Hammer-Purgstall, op. cit. p. 568 ¢f seq. Mirza Kasim Beg has given
a somewhat different arrangement of the divisions of the *Ulin ash-Sha-
riyat. See Journal Asiatique, 4¢ Série, Tome xv. p. 159.
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sist simply of the recital of the decisions of eminent lawyers in
particular cases, and form a body of precedent, having various
authority, and serving for the guidance of lawyers in subse-
quent decisions, much in the same manner as our Reports of
decided cases in England.

A sixth class may be now added to the books on Muham-
madan law having authority in India. I allude to the ori-
ginal works on the subject by European authors, which will be
severally noticed after the native treatises.

It is advisable to treat separately of those works which are
of authority respectively amongst the Sunnis and Shi’ahs,
inasmuch as they are never interchangeable ; with the excep-
tions, however, already noticed, that the Kuran itself is of
paramount authority with both sects, and that the Shi’ahs
receive such traditions of the Sunnis as are proved by their
Isnéds to have been transmitted through, or verified by, the
descendants, friends, or partisans of Al{f Ben Abi T#lib.

It is not an easy matter to obtain information respecting
the Shi’ah authorities of law, since that sect contributed but
little to the literature of Arabia, more especially in the earlier
ages of Islam, when law was regarded as the chief and most
worthy of the sciences. But though the Shi’ah writers on
tradition and law are few in uumber when compared to those
of the Sunni sects, yet some of the very greatest names in
Oriental literature appear in the list ; and the illustrious Jam{
the poet, Al-Mas’adi the historian, and Husain W#’iz Kashifi
the moralist, are numbered in the ranks of Shf’ah lawyers and
divines.

I. The Kuran is believed by all orthodox Musulméans to be
uncreated and eternal, subsisting in the very essence of God,'

i This is the orthodox belief, but the Mu’tazilis and some other sects
deny the eternity of the Kurin. (Poc. Spec. p. 220.) Al-Ghazili recon-
ciles both opinions, saying that “the Kurdn is read and pronounced with
the tongue, written in books, and kept in memory; and is yet eternal,
subsisting in God's essence, and not possible to be separated thence by any
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and revealed to Muhammad by the angel Gabriel, at different
times during a space of twenty-three years. Wherever its
texts are applicable, and not subsequently abrogated by others,
they are held to be unquestionable and decisive, as the word
of God transmitted to man by the last, or, as he is emphati-
cally called, the Seal of the Prophets, Muhammad the mes-
senger of God.

The Kurén, as we now possess it, originated after the Pro-
phet’s death, when the revelations left by him, existing either
in manuscript or preserved in the memory of his companions,
were digested and put in order by his successor Abi Bakr.
This Digest, when transcribed and arranged, was placed in the
hands of 'Umar’s daughter, Hafsah, who was one of the Pro-
phet’s widows.

In the 30th year of the Hijrah the Khalifah "Usmén, find-
ing great discrepancies in the copies of the Kuran, which were
spread abroad in the different provinces, caused a number of
transcripts to be made, under the inspection of four super-
visors, from the copy in the possession of Hafsah; and these
transcripts were dispersed throughout the empire, whilst all
those previously extant were suppressed and destroyed.

Thus arose the present text of the Kuran, which is con-
sidered as authentic, though some few various readings still
occur, proceeding, for the most part, from the omission of the
vowel-points, which were not supplied in the earlier copies.
The text of the Kurin has been so often printed, that to spe-
cify the editions would be supererogatory.

The first interpreters of the text of the Kurin were the
Companions of the Prophet ; and it may be imagined that the
subtle-minded ‘Musulméns soon flocked in numbers to under-
take the sacred and delicate task of interpreting and explaining
the holy text, upon which their entire rule of conduct in this

transmission into men’s memories or the leaves of books.”” Sale’s Prel.

Disec. Sect. iii. . And see Poc Spec. p. 222 et seg., and Ibn Khall, Vol. I11.
p. 359, n. 8.
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world, and hope of salvation in the next, were believed to de+
pend. The commentaries on the Kurén are accordingly almost
countless, and are divided into classes according to their mode
of treating the subject, but which it will not be necessary here
to dwell upon. One or two Commentaries having the greatest
authority may be noticed.

The historian AbG Ja’far Muhammad Ben Jarir at-Tabari,
who died in A.H. 310 (A.D. 922), wrote a Commentary, which
has great reputation, and is mentioned in terms of high praise,
both by As-Suyftf and An-Nawawi.! The most famous of all
the Commentaries amongst the Sunnis are, however, the Kash-
shaf? and the Anwar at-Tanzfl® The former is by Abf al-
Kasim Jar Allah Mahm@d Ben ’Umar az-Zamakhshari, who
died in A.H. 538 (A.D. 1148);* and the latter by Nasir ad-
Din ’Abd Allah Ben *Umar al-Baizaw{, who died at Tabriz in
A.H. 685 (A.D. 1286) :* he is said to have made great use of
the work of Az-Zamakhsharf. Both these works are of almost
universal authority amongst the Sunnis.

Extracts from these commentaries were published in the
original Arabic, with a French translation by De Sacy, in the
year 1829.° Dr. Fleischer is at present engaged in printing
the text of Al-Baizawf’s work.”

The Tafsir al-Ghazali, as it is generally called, but which is
entitled the Yakat at-Tawil by its author, Abt Himid Mu-
hammad al-Ghazili, who died in A.H. 504 (A.D. 1110),° and

1 H4j. Khalf. Tom. II., p. 346. An-Nawawi, p. |'|,

? Haj. Khalf. Tom. IV., p. 179. H4ji Khalfah gives a long account of
this celebrated Tafsir.

3 The Anwar at-Tanzil is sometimes designated the Tafsir al-Kdazf.

% De Sacy, Anthologie Grammaticale Arabe, p. 269. Ibn Khall. Vol.
IIT. p. 329. .

% De Sacy, Anthol. Gram. Arabe, p. 87. H4j. Khalf. Tom. I, p. 469.

8 De Sacy, Anthol. Gram. Arabe, p. 1 ef seq. p. 281 et seq.

7 Beidhawii Commentarius in Coranum, edidit, indicibusque illustravit
H. O. Fleischer. Leipzig. 4to.

8 De Sucy, Chrest. Arabe, Tome II. p. 505.
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the Durr al Mansir of Jaldl ad-Din’Abd ar-Rahman Ben
Abf Bakr as-Suyiti, who died in A.H. 911 (A.D. 1505), are
also commentaries on the Kuran of established reputation
among the Sunnis. The latter work is founded upon the
traditions.!

The Tafsir al-Jalalain, which is a concise but good commen-
tary on the Kurén, is the joint work of Jalal ad-Din Muham-
mad Ben Ahmad al-Mabhalli, who died in A.H. 864 (A.D.
1459), and the celebrated Jalal ad-Din as-Suyati* It has
been printed at Calcutta.’

A treatise on the science of commentating on the Kurin,
entitled the Fauz al-Kabir fi Usal at-Tafsir, by Mulla Shah
Wali Allah Muhaddis Dihlawi, was printed at Dihli in
1842.*

A Persian commentary on the Kurén, entitled Tafsir Fath

-’ Aziz, was printed at Calcutta, in the year 1843. It is by
Shéh ’Abd al-’Aziz Dihlawi.’

The Tafsirit al-Ahmadiyat is a.commentary on the Kuran of
some extent, composed in the reign of the Emperor Aurangzéb
’Alamgir, by Mulla Jain Janfarf. It was published at Cal-
cutta, in the year 1847.° .

A commentary on the Kurin, by Isma’il Hakki, entitled

1 H§j. Khalf. Tom. IL p. 192.
? H4j. Khalf. Tom. IL. p. 858.

5 Ml uis dto. Caleutta, A.H. 1256 (A.D. 1840).

a0 coam Ay s Wy colignas ) pael] Syl o o0
8vo. Dihli, A.H. 1258 (A.D. 1842.)

8 ospo Al aae s henad é;ﬂﬁ 4to. Calcutta, A.H,
1259 (A.D. 1843). N

6 Lol Jluall colry 5 oo &zl LY Ly & Hord ool ks
Sy e Yo il ozt de Lran- o5 4to. Caleutta, A.H. 1263
(A.D. 1847). :
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Rfh al-Bayén, was published at Blak in the year 1840.) I
have not seen this work.

One of the earliest of the many writers of commentaries on
the Kuran among the Shi’ahs is Aba Ja’far Muhammad Ben
’Ali Ben Béabawaih, surnamed As-Sadik, who lived in the
fourth century of the Hijrah, and was a contemporary of Rukn
ad-Daulah Dilami. He was one of the greatest of the col-
lectors of Shi’ah traditions, and the most celebrated of all the
Imémiyah lawyers of Kum. This writer composed a large
and a small Tafsir. There is considerable uncertainty as to
the exact time when he lived ; Shaikh Tusi says, in the Fihrist,
that AbG Ja'far died at Ray, in A.H. 331 (A.D. 942), but
this appears to be erroneous. Shaikh Najéashi, who died in
A.H. 450 (A.D. 1058), states that Aba Ja’far visited Baghdad,
whilst yet in the prime of life, in A.H. 855 (A.D. 965), which
might well have been the case, since Abi al-Hasan ’Ali Ben
Babawaih, the father of Aba Ja'far, did not die until A.H.
329 (A.D. 940).> In addition to this, and which confirms the
opinion that Shaikh Tsf is in error, Nir Allah relates, on the
authority of the Shaikh ad-Dfryasti (or Darbastf) ar-Réai,’
that AbG Ja’'far lived in the time of Rukn ad-Daulah Dilami,
and had repeated interviews with that Prince, who, as is well
known, reigned from A.H. 338 to A H. 866 (A.D. 949—
976).

1 L')‘)‘u‘)-’“'&: ,_3 u\:.,_J\ ') Bualdk, A.H. 1256 (A.D. 1840).

3 Majilis al-Muminin.

8 There are three several eminent Shi’ah doctors who are so called ; viz.
the Khijah Ja'far Ben Muhammad, and his two sons, ’Abd Allah Ben Ja’far
and Hasan Ben Ja’far, the second of whom is stated to have visited Bagh-
déd in A.H. 566 (A.D. 1170), and to have returned to his native place,
where he died about A.H. 600 (A.D. 1203). There is some doubt as to
the reading of the word Diirbasti, or Diiryasti. In the geographical portion
of the Majélis al-Miminin, I find that Dirbast, or Déryast is described as
a village near Ray, which is now called Darasht. This statement is made
on the authority of the Mu’jam al-Buld4n,
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A very extensive comment on the Kuran, in twenty volumes,
also proceeded from the pen of Aba Ja'far at-Tisi, already
spoken of as the writer of a dictionary of Shi’ah books and
authors. This comment is generally called the Tafsir at-T'st,
but it was entitled by its author the Mujmi’ al-Bay#n 1i "Ulam
al-Kurén.!

Abi al-Fatith Réazi, the author of the Kitab-i Hasaniyah,
already mentioned, devoted the same number of volumes to a
similar work, and likewise composed a Persian Tafsir in four
volumes.

The great poet Nar ad-Din ’Abd ar-Rahman Jémi, who
died in A.H. 898 (A.D. 1492), is also the author of a Tafsir
of some note. But the most celebrated of all the Shi’ah com-
mentaries on the Kurén is that by the famous moral writer
Kamél ad-Din Husain al-W#’iz al-Kashifi as-Sabzawéri, the
well-known author of the Anwér-i Subaili and the Akhlak-i
Muhsinin, who died about A.H. 910 (A.D. 1504), and who
entitled his work the Mawdhib al-’Aliyat:* it is, however,
generally known as the Tafsir-i Husaini. The Tafsir-i Husaini
is mow in course of publication, in lithography, at Calcutta.
It is accompanied by the Arabic text of the Kurfn, with an
interlinear Hind{ translation, and another Persian comment
entitled the Tafsir-i >Abbasi : two volumes of this edition have
already appeared.*

II. The first general collections of traditions said to have
been written are, as I have already stated, those of Ab Bakr
Ben Shihab az-Zuhri ; ’Abd al-Malik Ben Juraij ; Malik Ben
Anas, the founder of the second sect of Sunnfs, in his work
called the Muwatta ; and Ar-Rabf’ Ben Subaih. It is diffi-

1 Hjj. Khalf. Tom. II. p. 369.

2 Hjj. Khalf. Tom. IL. p. 357. 3 Hij. Khalf. Tom. IL. p. 860.

+ The Korén of Mohammad in the original Arabic, with two Persian
comments, and an interlinear Hindee translation of the text, by Shah Ab-
dool Kadir. 4to. Calcutta, 1837.
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cult to ascertain which author is entitled to priority. Az-Zuhri
is considered to have been the first by As-Suyati' and Al-
Makrizi :* whilst others give the preference to the Muwatta?
or to the compilations of Ibn Juraij or of Ar-Rabf. The
preponderance seems, however, to be in favour of ’Abd al-
Malik Ben Juraij.

Two others of the founders of the chief Sunni sects are
mentioned as the authors of some of the earliest works on the
traditions : Ash-Shafi'f being reputed to have composed two
collections, namely, the Masnad and the Sunan, and Ibn
Hanbal to have compiled a work called the Masnad, contain-
ing a larger number of traditions than had been previously
brought together.*

Whichever of the first four collections above mentioned may
be entitled to precedence in point of time, the chief authorities
in matters of tradition among the Sunnfs are now the books
which are known by the name of the Six Sahihs, or Six
Books of the Sunnah ; whilst the Shi’ahs have their own four
books of Hadis, which, though less generally known, are by
them equally venerated, and esteemed above all others on the
same subject.

The Six Sahihs, or genuine collections of traditions, are the
chief authorities, after the Kurén," among the Sunnis; and as
they serve to illustrate points of doctrine not clearly explained
in that sacred work, they are by them considered as its indis-
pensable supplement.

The first of these, which is the most celebrated, and held in
the most general estimation by all the Sunnf sects, is the
Jami’ as-Sahfh, or, as it is sometimes called, the Sahth al-
Bukhari,® from the surname of its author, Aba ’Abd Allah

1 Ibn Khall. Vol. I. Introduction, p. xviii.

2 Quoted by M. Vincent in his Etudes sur la loi musulmane, p. 19.

$ De Sacy, Chrest. Arabe. Tome I. p. 401.

4 Ibn. Khall. Vol.I. p. 44.

§ De Sacy, Chrest. Arabe. Tome I. p. 407.

6 Mishcat ul Masibih. Tom. I. p. 8. De Sacy, Chrest. Arabe. TomeI.p.408.
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Muhammad Ben Isma'fl al-Bukhéarf. It is generally con-
sidered to surpass the Sahih of Muslim, the next in authority,
although the two are reckoned to be only second in truthful-
ness to the Kuran itself. Al-Bukhéri, “ the chief Imidm in the
science of traditions,” was born at Bukhard, from which city
he took his surname, in A.H. 194 (A.D. 809), and died at the
village of Khartank, in the district of Samarkand, in A.H. 256
(A.D. 869). He was a pupil of the Mujtahid Imam Ibn
Hanbal. His compilation is stated to comprise upwards of
seven thousand traditions, which he himself affirmed he had
selected from a mass of six hundred thousand, after a labour
of sixteen years.!

The Jami’ as-Sahih, called by its author the Masnad as-
Sahth, but most generally known as the Sahih Muslim, by
Abf al-Husain Muslim Ben al-Haj4j Ben Muslim al-Kushairi,
surnamed An-Nishépiri, who was a pupil of Ibn Hanbal, is
considered as almost of equal authority with the Sahih al-
Bukhari, and indeed by some, especially by the African doc-
tors, is preferred to that work.’ The two collections are
constantly quoted together under the name of the Sahfhain,

1 H4j. Khalf. Tom. IL. p. 512 et seq. Héji Khalfah gives a full
account of this great work. And see Ibn Khall. Vol. IL p. 594; and An-

Nawawi, p. A1. A most interesting notice of the Sahih al-Bukhéri, by
Dr. Ludolf Krehl, appeared in the Zeitschrift der Deutschen Morgen.
landischen Gesellschaft. Band. IV. p.1 ot eeq.

2 H4j. Kbalf. Tom. II. p. 513. De Sacy says, quoting Ibn Khaldiin,
“Les docteurs Africains se sont surtout attachés en fait de kadithks, ou
traditions au recueil ou Sahih de Moslem, et d’un commun accord ils lui
ont donné la préférence sur celui de Bokhari”  (Chrest. Arabe, Tome II.
p-302.) Dr. Worms, however, states the contrary, and maintains the
precedence of the Sahfh al-Bukhari, saying of that collection, that, «elle
marche en premitre ligne aprés le Koran; c’est sur le livre de Boukhari
qu'en Afrique les juges musulmans font porter la main aux personnes
dont ils exigent le serment.” —(Journal Asiatique, 3 Série, Tome X1V,
P- 289). This latter remark seems, however, to be restricted to the prac-
tice which obtains in Algeria, and perhaps even there may be a modern
innovation.

T
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or the two Sahihs. Muslim is said to have composed his work
from three hundred thousand traditions. He died at Nisha-
par in A.H. 261 (A.D. 874), aged 55 years.!

The third collection of traditions in point of authority is
the Jami’ wa al-"Ilal, by AbG ’fsa Muhammad Ben ’Isa at-
Tirmizi: this work is more generally known by the name of
the Jami’ at-Tirmizi, and is also called the Sunan at-Tirmizi.
At-Tirmizi was a pupil of Al-Bukhéari: he died in A.H' 279
(A.D. 892).

AbG Dawid Sulaiman Ben al-Ash’as, surnamed As-Saji-
stani, wrote a Kitab as-Sunan which contains four thousand
eight hundred traditions selected from a collection made by
him of five hundred thousand. It is considered as the
fourth book of the Sunnah. Abi Dawid was born in
AH. 202 (A.D. 817), and died at Basrah in A.H. 275
(A.D. 888).%"

Abh ’Abd ar-Rahman Ahmad Ben’Ali Ben Shu’aib an-
Naséi compiled a large work on the traditions which he
entitled the Sunan al-Kabir ; but as he himself acknowledged
that many of the traditions which he had inserted, were of
doubtful authority, he afterwards wrote an abridgment of his
great work, omitting all those of questionable authenticity :
and this abridgment, which he entitled Al-Mujtaba, takes
its rank as one of the six books of the Sunnah. An-Nasai
was born at Nasd, a city in Khurdsan,in A.H. 215 (A.D.
830), and died at Makkah in A.H. 303 (A.D. 915).*

_The Kitab as-Sunan by AbGi’Abd Allah Muhammad Ben
Yazid Ben Majah al-Kazwinf, is the sixth book of the Sunnah,
and is commonly called the Sunan Ibn Majah. Ibn Majah

! Ibn Khall. Vol. IIL. p. 356. H4j. Khalf. Tom. II. p.542. An-Nawawi,
p- SI°A et seq.

2 Thn Khall. Vol. 1L p. 679. Héj. Khalf. Tom. II. p. 548.

$ Ibn Khall. Vol. L. p. 589. H4j. Khalf. Tom. III. p. 622. An-Nawawi,
p- V°A.

4 Ibn Khall. Vol. I. p. 58. H4j. Khalf. Tom. III. p. 626.
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was born in A.H. 209 (A.D. 824), and died in A.H. 273
(A.D. 886).!

These six books are generally known by the name of
Al-Kutub as-Sittat fi al-Hadis,* or the six books on the
traditions ; but the first two, which are of by far the greatest
authority, are, as we have alveady seen, denoted the Sahihain,
or the two authentic collections.* The remaining four are
commonly called Al-Kutub al-Arba’, or the four books.
Traditions extracted from these six books are accordingly
distinguished by authors who make use of them ; those taken
from the Sahihain being called Sahih, or authentic ; whilst
those from the four books are called Hasan, or delivered on
respectable authority, having, however, greater weight than if
they were derived from any other compilations on the Sunnah.
Some authors arrange the six Sahihs in a different order from
that above given.

The style of these six great works is concise and elliptic,
but they are generally considered as pure and elegant : they
are not easily to be understood without the aid of commen-
taries ; and accordingly a host of learned doctors have under-
taken the task of expounding them. Haji Khalfah enumerates
upwards of eighty on the Sahih al-Bukhéri alone.

In addition to the above-mentioned works, there are an
immense number of collections of traditions, of greater or less
extent, and which are of various authority, according to the
reputation of their authors. Some of these are original ; but

1 Ibn Khall. Vol. II. p. 680. Haj. Khalf. Tom. III. p. 621.

2 1 have learned, from my friend Dr. Sprenger, that editions of Al-Bu-
khéri, At-Tirmizi, An-Nasdi,and Abii Diwid, have been published in India
during the last few years. The first is furnished with useful glosses, and is
very correct. The Sahih of At-Tirmizi is likewise very correct ; but the
text of the two latter authors is not so accurate. Dr. Sprenger also says
he has heard that the Sahih of Muslim is in course of publication at Cal-
cutta. I have not seen any of these most important publications, and I
believe that few, if any, of them have as yet reached this country,

3 Mishcat ul-Masdbih, Vol. L. p. iii. De Sacy Chrest.Arabe,Tome I. p. 408,

T 2
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they consist, for the most part, of selections and epitomes, or
condensed abridgments of one or more of the principal works,
explaining in many instances the difficult words and passages,
and illustrating the traditions severally by the opinions and
decisions of jurisconsults. These exist in such numbers, that
H4ji Khalfah himself, in that great monument of industry
and research, the Kashf az-Zunn, admits that it would be
impossible to enumerate them; it will therefore be sufficient
to mention a very few of the most important and the more
recent.

The Muwatta of Malik Ben Anas, already mentioned, and
a collection of traditions called after the name of its author,
AbG Muhammad ’Abd Allah ad-Darimf, who died in A.H.
255 (A.D. 868),' are by some considered to be respectively
entitled to be placed among the six Sahihs, in the place of the
Sunan of Ibn Majah. At any rate the Muwatta is always
looked upon as the mext in point of authority to the six
Sahths.?

The collections of Abt al-Husain ’Ali Ben "Umar ad-Déra-
kutnf who died in A.H. 385 (A.D. 995),' and of Abfi Bakr
Ahmad Ben al-Husain al-Baihaki, who died in A.H. 458
(A.D. 1085), are also of the highest authority. -

One of the most celebrated compilations after the Six
Sahihs, is the Masabsh as-Sunnat by Abt Muhammad Hu-
sain Ben Mag’d al-Farrad al-Baghawi,® who died in A.H.
516 (A.D. 1122).° This work is principally extracted from

1 Haj. Khalf. Tom. III. p. 628.

2 See the Mishcdt ul-Masébih, p. iii. M. Vincent places the Muwatta
amongst the six Sahihs, without noticing its doubtful title to that position.
Etudes sur la loi musulmane, p. 31.

3 H4j. Khalf. Tom. IIL. p. 628. 4 H4j. Khalf. Tom. IIL p. 627.

§ Matthews calls him Al-Baghdids, but erroneously. MishcAt ul-Ma-
sdbih, Vol. I. p. ii. This surname is derived from Bagh or Baghshdér, the

name of atown in Khurdsin. Ibn Khall. Vol. I. p. 420. H4j. Khalf.
Tom. V. p. 564.

¢ Ibn Khall. Vol. I. p. 419. Haj. Khalf. Tom. V. p. 564.
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the Six Sahihs, embodying all the authentic traditions, and
omitting those which are in any way doubtful: the author,
however, has neglected to insert the Isnads. Al-Baghawi
also wrote a Jam’ bain al-Sahihain, or Conjunction of the
Two Sahihs. A work, bearing the same title, by Ab&i’Abd
Allah Muhammad al-Humaidf, who died in A.H. 488 (A.D.
1095),' comprehends the collections of Al-Bukharf and Mus-
lim, and has a great reputation ; as is also the case with the
copious compilation of Abfi al-Hasan Razin Ben Mu’awiyah
al-’Abdari, who died in A.H. 520 (A.D. 1126), which com-
prises the works of Al-Bukharf and Muslim, the Muwatta of
Malik, the Jami’ at-Tirmizi, and the Sunans of AbG Dawid,
and An-Nagii.?

Next may be noticed the Jami’ al-Jawami’® of the cele-
brated doctor Jalil ad-Din ’Abd ar-Rahman Ben Abi Bakr
as-SuyGti. This author omits the Isnids, but, by the use of
abbreviations, designates those traditions which are extracted
from the six books of the Sunnat. All the works of As-Su-
yati are held in great estimation by the Sunnis. The Rev. Dr.
Cureton long ago announced his intention of preparing for
publication the text of the Jami’ as-Saghir of As-Suyfti,
which is an abridgment of the Jami’ al-Jawami’, arranged in
alphabetical order: it will be most acceptable to those Orien-
talists who wish to study this important and hitherto-neglected
branch of Arabic literature.

A commentary on the Hadis al-Arba’in of Shaikh Isma’il
Hakki, entitled the Sharh al-Arba’in, or Hadis Arba’in Sharh,
by Mulla ’Ali al-Héafiz al-KastamGmi, was printed and pub-
lished at Constantinople in the year 1837.* Another work,
-entitled the Karak Suwil, containing forty questions by the
Mulla Furati, with the answers of Muhammad, according to

1 Haj. Khalf. Tom. IT. p. 619. 3 Haj. Kbalf. Tom. III, p. 32.
3 Haj. Khalf. Tom. II. p. 614.

(OB TURSRC RSETH | ¢ s~ 4to. Const. A.H. 1253 (A.D.
1837). ‘
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tradition, was also printed in the year 1810, at the same
place.!

The Mishkat al-Masabfh is a new and augmented edition of
the Masabih of Al-Farra al-Baghawi, by the Shaikh Wali
ad-Din AbG’Abd Allah Muhammad Ben’Abd Allah al-
Khatib, who completed his work: in A.H. 737 (A.D. 1336).
It is a concise collection of traditions, principally taken from
the Six Books, and arranged in chapters according to subjects.
This collection has been translated by Captain Matthews,’ and
is, I believe, the solitary work that has been as yet published
in its entirety, in any European language, on the ’Ilm
al-Hadis; a fact that is to be deeply regretted, when we con-
sider how little the Muhammadan religion and laws are under-
stood, and how greatly they depend upon the science of tra-
dltlon

A Persian translation and Commentary on the Mishkét
al-Masabih, entitled the Ashi”at al-Lam’at fi Sharh al-Mish-
kit, by the Shaikh ’Add al-Hakk Dihlawi, was published at
Calcutta in 1842.°

A small work on traditions, entitled the Muntakhab-i
Buligh al-Maram, which appears to be an abridgment, omit-
ting the Isnids, of the Bultigh al-Maram of Shihab ad-Din
Abt al-Fazl Ahmad al-’Askalini, who died in A.H. 852
(A.D. 1448)," has been printed at Calcutta, with an interlinear
Urda translation.®

Another small collection, entitled Labab al-Akhbéar, and

1 J\s» 35 8vo. Const. A.H. 1256 (A.D. 1840).

2 Mishedt ul-Masébih, or a collection of the most authentic traditions
regarding the actions and sayings of Muhammad. Translated from the
Arabic by Captain Matthews. 2 Vols. 4to. Calcutta, 1809—1810.

3 spao GAY s b Ciear BCaall 8 G oledl) &bl dto.
Calcutta, A.H. 1258 (A.D. 1842).

+ llu_] Khalf. Tom. II. p. 68.

\‘\ Ub —XUa 8vo. Calcutta, N.D.
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containing three hundred and ninety-five authentic traditions
was published at the same place in the year 1837.!

The commentaries on the collections of traditions are not
confined to the Six Sahihs, all the more important com-
pilations of this nature having received illustration from the
writings of subsequent lawyers. The 'Ilin Sharh al-Hadis,
or Science of Commentating the Traditions, is reckoned one
of the subsidiary branches of the ’Ilm al-Hadis itself.

A short tract in Persian, by Mulla Hafiz Shah ’Abd al-’ Aziz,
entitled Risalah-i Ustl-i Hadis, may here be mentioned. It
is a sort of introduction to the study of the Sunnah, and was
published at Calcutta in 1838.%

The ’Ilm al-Hadis has occupied the attention of a mrultitude
of Shi’ah writers; and a glance at any of the biographical
works of that sect is alone sufficient to refute the statement
already mentioned, that the followers of ’Alf give no authority
to the oral law.

One of the earliest writers, both on the Hadis and law of
the Imimiyah sect, was ’Abd Allah Ben ’Ali Ben Aba Shu’-
bah al-Halabi, whose grandfather, Abci Shu’bah, is related to
have collected traditions in the time of the Imims Hasan and
Husain. ’Abd Allah wrote down these traditions, and pre-
sented his work, when completed, to the Imam Ja'far as-Sadik,
by whom it is said to have been verified and corrected. Aba
Mubammad Hisham Ben al-Hakim al-Kindi ash-Shaibanf,
who lived in the time of the Khalifah HéarGn ar-Rashid, and
died in A.H. 179° (A.D. 795), is also famed as being one of
the tirst compilers of Shi’ah traditions. He was one of the
intimate friends of the Imam Misa al-Kasim.

Y Gnas Ben ’Abd ar-Rahman al-Y uktaini was celebrated as
a Shf’ah traditionist. Amongst other works, he wrote the

1 LW oUW 8vo. Caleutta, AH. 1253 (A.D. 1837).
2 NEITRVE u‘}‘“ +\s, 8vo. Caleutta, A.H. 1254 (A.D. 1838).
3 An-Najéshi says he died in A H. 199. Sce At-Tisi, p. Moo,
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’Ilal al-Hadfs and the Ikhtilaf al-Hadis. This author is said
to have made forty-five Hajjs and fifty-four "Umrats' to
Makkah, and to have written the surprising number of one
thousand volumes, controverting the opponents of the Shf'ah
doctrines. He died at Madinah, in A.H. 208 (A.D. 823).

These are the earliest writers on the Shi’ah Hadis ; but it
is stated that the Shi’ahs in India consider four later works as
the most authentic : these are called the Kutub-i Arba’, and
are, as it seems, held by them in the same estimation as the
Six Sahihs amongst the Sunnis.’

The first two in order of these four books are the Tahzib
al-Ahkém and the Istibsir. They were composed by the
Shaikh Abei Ja'far at-T(si, already mentioned as the author
of the Fihrist, and of a voluminous commentary on the
Kuran.

The third in order of the Kutub-i Arba’ is the Jami’ al-Kafi
by AbG Ja'’far Muhammad Ben Ya’k@ib al-Kalini ar-Razi,
who is called the Rais al-Muhaddisin, or chief of the tradition-
ists. 'This work is of the highest authority, both in India and
Persia: it is of vast extent, comprising no less than thirty
books: and its author is said to have employed twenty years
it its composition. Al-Kalini also wrote several other works
of less note, and died at Baghdad, in A.H. 328 (A.D.
939).

The fourth of the authentic books on Shi’ah traditions is the
Man ld Yazarlu al-Fakih, by the celebrated Abfi Ja’far
Muhammad Ben’Ali Ben Bibawaih al-Kumi, already spoken
of as the author of two Tafsirs on the Kuran: This collection

! The difference between the Hajj aud the 'Umrat is, that the former
implies a pilgrimage to Makkah, with the performance of all the ceremonies,
and the latter merely a visit to the sacred city.

% Har. Anal. p. 224, note. 2d edit. Harington only gives the titles of
these books, and states their repute as authentic, on the authority of
Maulavi Sirdj ad-Din 'Ali, one of the law officers of the Sudder Dewanny
Adawlut.

3 At-Tliai, p- Mry.
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is of great note in Persia as well as in India. Ibn Bibawaih
wrote many other works on tradition, the principal of which,
according to Nar Allah, was the Kitab al-Masabih. The
large number of one hundred and seventy-two works on Law
and Hadis are mentioned, on the authority of An-Najashi, to
have been composed by this voluminous writer.

Abf al’Abbas Ahmad Ben Muhammad, commonly called
Ibn *Ukdah, was one of the greatest masters of the science
of traditions; and was renowned for his diligence in collect~
ing them, and the long and frequent journeys which he
undertook for the purpose of obtaining information on the
subject. Ad-Dirakutnf, the Sunni traditionist, is reported
to have said that Ibn ’Ukdah knew three hundred thousand
traditions of the Ahl-i Bait and the Beni Hashim. Ibn
"Ukdah died at Kafa in A.H. 333 (A.D. 944).

’Ali Ben al-Husain al-Mas’adi al-Hudaili, the far-famed
author of the Mar(ij az-Zahab, and who has been, with some
Jjustice, termed the Herodotus of the East, was also a writer
on the Shi’ah traditions. He died in A.H. 346 (A.D. 957).
Another name, scarcely less celebrated in the annals of Arabic
literature, likewise appears amongst the writers on the same
subject ; viz. that of Abii al-Faraj ’Ali Ben al-Husain al-Isfa-
héni, who is said to have devoted fifty years to the composition
of the well-known Kitib al-Aghénf, and who died in A.H.
356 (A.D. 966). It is stated that Ad-Darakutni, and. athers
of the Sunnf traditionists, drew largely for their materials from
the writings of this last author.

The great Sh’ah lawyer, the Shaikh al-’Allamah al-Hilli,
the author of the Khulésat al-Akwal, is also a very high
authority on tradition. His chief works on the subject are the
Istiksa al-I’tibar, the Masabih al-Anwér, and the Durar wa
al-Marjan,

Last amongst the writers on the Shi’ah Hadis may be placed

1 At-Tasi, p. o'y,
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Ab al-FutGh Razi and Muhammad Békir Ben Muhammad
Takf, whose works, the Kitab-i Hasanfyah and the Hakk al-
Yakin, already described, although in the main controversial,
may yet seem properly to be included in the present class, from
the number of traditions they comprise. The latter of these
authors also composed a work treating exclusively of Hadis,
and entitled the Bihar al-Anwar.

III. Having so far described the works on the traditions, it
~ becomes necessary to give some notices of the general Digests
and special Treatises, with their Commentaries, which, together,
form the third class of law-books, according to the present
arrangement, and treat more especially of practical jurispru-
dence in all its branches. These, as may be imagined, are
exceedingly numerous; and it would be impossible, in this
place, to give more than the following meagre selection.

The chief works that treat generally of the doctrines of the
four principal sects of the Sunnfs are mentioned by Haji Khal-
fah to be the Jimi’ al-Mazahib, the Mujmi’ al-Khilafiyat, the
Yanabi’ al-Ahkédm, the Uy, and the Zubdat al-Ahkim.'
The only one of these works of which I have been able to find
a particular description is the Zubdat al-Ahkam, which ex-
pounds the practical statutes of the different doctrines of the
four Sunnf sects, and was written by Sirfj ad-Din AbG Hafs
’Umar al-Ghaznavi, a follower of Abd Hanifah, who died in
AH. 773 (A.D. 1371).2

I shall now mention separately the more important of the
works of the most celebrated lawyers of each particular sect,
since though all the four Sunni sects receive in common the
Six Sahihs, and other collections of their traditions, with a
slight preference given by some sects to particular books, it is
by no means the case with the law-books of the third class,
each sect holding separate doctrines, and referring to distinct
authorities. In the enumeration of these works I shall dwell

! Hij. Kbalf. Tom. IV, p. 457. 2 H4j. Khalf. Tow. I11. p. 533.
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more especially upon those which follow the doctrine of Abi
Hanifah, the prevailing Sunnf sect in India.

Abi Hanifah’s principal work is entitled the Fikh al-
Akbar: it treats of the ’Ilm al-Kalim, and has been com-
mented upon by various writers, many of whom are mentioned
by Haji Khalfah.!

The Hanafi sect, as has already been remarked, is the one
which obtains most commonly, and indeed almost entirely,
amongst the Muhammadans of India; but the doctrines of its
great founder are sometimes qualified, in deference to the
opinions of two of his most famous pupils. Sir William Jones
says, “that although AbG Hanifah be the acknowledged head
of the prevailing sect, and has given his name to it, yet so
great veneration is shewn ‘to Abti Ysuf, and the lawyer
Muhammed, that, when they both dissent from their master,
the Musselman judge is at liberty to adopt either of the two
decisions which may seem to him the more consonant to rea-
son, and founded on better authority.”?

In former times it seems that AbG Hanifah’s opinion was
preferred, even when both the disciples dissented from him ;
but this is not the case at the present day. There is also a
distinction of authority to be observed; viz. that where the
two disciples differ from their master and from each other, the
authority of Abti Ysuf, particularlyin judicial matters, is to
be preferred to that of Muhammad. In the event, however,
of one disciple agreeing with AbGi Hanifah, there can be no
hesitation in adopting that opinion which is consonant with his
doctrine.

Abf Y Gsuf Ya'kab Ben/Ibrahim al-Kafi was born in A.H.
113 (A.D. 731), and died at Baghddd in A.H. 182 (A.D.

1 H4j. Khalf. Tom. IV. p. 457.
2 Sir William Jones’s Works, Vol. ITI. p. 510. 4to. Lond. 1799. And
sec a passage from the Tabakat al-Ilanafiyat, quoted by Mirzd Kisim Beg.

where the same fact is stated. -Journnl Asiatique, 4™¢ Série, Tome ‘{V
p- 203.
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798). He was a pupil of Aba Hanifah, and was first ap-
pointed to the office of Kazi of Baghdad by the Khalifah
al-Hadi: subsequently he was raised to the dignity of Kazi
al-Kuzit, or Chief Civil Magistrate, by the Khalifah Haran
ar-Rashid being the first who held that high office. The only
work known to have been written by Aba Y Gsuf treats of the
duties of a magistrate, and is entitled Adab al-Kazi.! The
reputation of this work has been eclipsed by that of another,
having a similar title, by Al-Khassaf, which will presently be
mentioned. Abf Ydsuf is said to have committed his notes to
his pupil, the Imam Muhammad, who made great use of them
in the composition of his works.

AbG’Abd Allah Muhammad Ben Husain ash-Shaibani, was
born at Wisitah in *Irak al-’Arab, m A.H. 182 (A.D. 749),
and died at Ray, the capital of Kh urazén, in A.H: 187 (A.D.
802). The Imém Muhammad, as he is most generally called,
was a fellow pupil of AbGi Y Gsuf, under Ab Hanifah, and on
the death of the latter pursued his studies under the former.
It is also stated, that, in his younger days, he was instructed
by the Imam Malik. His chief works are six in number, of
which five are considered of the highest authority, and are
cited under the title of the Zahir ar-Rawayét, or Conspicuous
Reports.?

The Jami’ al-Kabir,’ the fust of the Zahir ar-Rawayit,
contains a body of most important questions of jurisprudence,
and has been commented upon by many learned doctors,
amongst whom we find the well-known Shams al-Aimmah
Abi Bakr Mubammad as Sarakhsi, who died in A.H. 490 -
(A.D. 1096), and Burhén ad-Din Mahmid Ben Ahmad, each
of whom composed a work entitled Al-Mubhit, Wlnch w111 be
presently noticed.

The Jami’ as-Saghir,* the second of the works of the Imam

! Har. Anpal. p. 234, n. 2d edit. H4j. Khalf. Tom. I. p. 219.
2 Har. Anal. p. 230, n. 24 edit. $ Hij. Khalf, Tom. II. p. 564.
4 H4j. Khalf. Tom. II. p. 553.
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Muhammad, is perhaps even more celebrated than the Jami’
al-Kabir ; and it is in its composition that he seems to have
been chiefly indebted to Abfi Yasuf. The Commentaries on
the Jami’ as-Saghir are very numerous: the best known is by
As-Sarakhsi, and there is also one of some note by Burhan
ad-Din ’Alf, the author of the Hidayah.

The third work of the Imam Muhammad is the Mabsfit fi
Fur®’ al-Hanafiyat,! which is also of great celebrity, and has
received numerous comments.

The Ziyadat fi Fur@’ al-Hanafiyat,? the fourth of the Con-
spicuous Reports, is said to have been composed under the
inspection and with the approbation of AbG Ysuf. It is a
work highly esteemed, and, together with its supplement by
the same author, has been commented upon by a multitude of
writers, amongst whom are As-Sarakhsf, and Kézi Khan
Hasan Ben Mansir al-Uzjandi, who died in A.H. 592 (A.D.
1195).

The fifth of the Zahir ar-Rawayét is called the Siyar al-
Kabir wa as-Saghir,® and is supposed to have been the latest
work of its author. The name of Ab{i Y asuf nowhere occurs
in the Siyar.

The Nawéadir, the sixth and last of the known compositions
of the Imm Muhammad, though not so highly esteemed as
the others, is still greatly respected as an authority.

The next authorities among the Hanafis of India, after the
founder of their sect and his two disciples, are the Imam Zufar
Ben al-Hazil, who was Chief Judge at Basrah, where he died
in A.H. 1568 (A.D. 774),' and Hasan Ben Ziy4d: these
lawyers were contemporaries, friends, and scholars, of Abfi
Hanifah, and their works are stated to be quoted in India as

1 H3j. Khalf. Tom. V. p. 364. ? Haj. Kbalf. Tom. III. p. 552.
3 H4j. Khalf. Tom, IIL. p. 637.
4 Hamilton's Hedaya, Preliminary Discourse, p. xxxv.
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authorities for that Imam’s doctrines, more especially when
the two disciples are silent.'

In addition to the above, the following are a few of the
works according to the doctrines of the Hanafi school, best
known, and most frequently referred to in India, or in the
works of chief authority in that country.

Abh Bakr Ahmad Ben ’Amr al-Khassaf was the author of

the most celebrated of several treatises known by the name of
Adab al-Kazi. He died in A.H. 261 (A.D. 874). Hiji
Khalfah speaks very highly of this work, which contains one
hundred and twenty chapters, and has been commented upon
by many learned jurists: the most esteemed Commentary is
that of "Umar Ben ’Abd al-’Aziz Ben Miazah, commonly
called Husim ash-Shahid, who was killed in A.H. 536 (A.D.
1141).2 ,
. Abt Ja'far Ahmad Ben Muhammad at-Tahawi is one of
the numerous commentators on the Jami’ as-Saghfr of the
Imdm Muhammad: he also wrote an abridgment of the
Hanafi doctrines, called the Mukhtasar at-Tahiwi. Both
works are often quoted as authorities in India, but they are
not known to exist in that country at the present day. At-
Tahawi died in A.H. 321 (A.D. 933).°

The Mukhtasar al-Kudri by Abi al-Husain Ahmad Ben
Muhammad al-Kudfiri, is among the most esteemed of the
works which follow the doctrines of AbGi Hanifah, and is of
high authority in India; indeed, it is in such general repute,
that Haji Khalfah, when speaking of those several works
which are emphatically. designated by antonomasia, “ Al-
Kitab” or “the Book,” says, that if, in matters connected
with jurisprudence, such expression be used, it signifies the

! Harington quotes the Fatdwa al-Ilammddiyah in proof of this statement.
Har. Anal. p. 229. 2d edit.

3 Haj. Khalf. Tom. L p. 220. $ H4j. Khalf. Tom. V. p. 444.
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Mukhtasar al-Kudari.! It is & general treatise on law, and
contains upwards of twelve thousand cases. As may be sup-
posed with regard to a work of such celebrity, it has been com-
mented on by numerous writers : several of the Commentaries
are quoted in the Fatawa al’Alamgiri. Al-Kudarf died in
A.H. 428 (A.D. 1036).*

The section of Al-Kudfri’s work relating to the warring
against infidels was published in the original, with a Latin
translation by Rosenmiiller, in the year 1825.°

A well-known Commentary on the Mukhtasar al-Kudrf
is entitled Al-Jauharat an-Nayyirat,* and is sometimes called
Al-Jauharat al-Munirat.® Baillie says that this work, though
of later date than the Hidayah, is perhaps more valuable in
other respects.®

Shams al-Aimmah Aba Bakr Muhammad as-Sarakhsi,
mentioned above as the author of comments upon the Jami’
al-Kabir and the Jami’ as-Saghir of the Imdém Muhammad,
and of other works, composed, whilst in prison at Uzjand, a
law-book of great extent and authority, entitled the Mabsat.’
He was also the author of the most generally celebrated of the
many works entitled Al-Muhit, which is derived in a great
measure from the Mabsiit, the Ziyadat, and the Nawadir of
the Imém Muhammad.®

Burhén ad-Din Mahm@d Ben Ahmad, already spoken of,
also wrote a Muhit, which, though known in India, is not so
greatly esteemed as the Mubhit as-Sarakhsi. The work of
Burhén ad-Din Mahm{id is commonly known as the Muhit
al- Burhéni, and is taken principally from the Mabsiit, the two

1 H3j. Khalf. Tom. V. p. 30. De Sacy Anthologie Grammaticale Arabe,
p- 381.

2 Tbn Khall. Vol. I. p. 59. De Sacy Chrest. Arabe, Tome II. p. 100.
H4j. Khalf. Tom. V. p. 451.

3 Rosenmiiller, Analecta Arabica, Pars I. 4to. 1825.

4+ H4j. Khalf. Tom. V. p. 452. 5 H4j. Khalf. Tom. II. p. 656.

¢ Baillie’s Moohummudan Law of Inheritance, Pref. p. vii.

7 H4j. Khalf. Tom. V. p. 363. 8 H4dj. Khalf. Tom. V. p. 433.
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Jémi’s, the Siyar, and the Ziyadat, of the Imdém Muhammad :
the author also made use of the Nawédir of the same doctor in
composing his work.'

The Shaikh ’Al4d ad-Din Muhammad as-Samarkand{ com-
posed a compendium of Al-Kudrf’s Mukhtasar, which he
entitled the Tuhfat al-Fukah4.? The work of Al4 ad-Din was
commented upon by his pupil AbG Bakr Ben Mas’td al-
Kashan{, who died in A.H. 587 (A.D.1191).> This comment
is entitled Al-Badéi’ as-Sanai’. Both the text and its com-
ment, though not known in India, are often quoted as au-
thorities.

The Hidayah is the most celebrated law treatise according
to the doctrines of AbG Hanifah, and his disciples Ab{i Y Gisuf
and the Imim Muhammad, which exists in India: it is a
Commentary on the Badai’ al-Mubtada, and both the text and
comment are from the pen of Burhén ad-Din ’Alf Ben Aba
Bakr al-Marghinani, who, after employing thirteen years in
writing the Hidayah, died in A.H. 593 (A.D. 1196).* The
divisions and general arrangement of the Hidayah are taken
from the Jami’ as-Saghir of the Imém Muhammad, and it
consists of a Digest of approved law cases, illustrated by proofs
and arguments. Haji Khalfah says, in describing the Hida-
yah, “it is a practice observed by the composer of this work
to state first the opinions and arguments of the two disciples
(Aba Ysuf, and the Imaém Muhammad); afterwards the
doctrine of the great Imém (AbG Hanifah); and then to
expatiate on the proofs adduced by the latter, in such manner
as to refute any opposite reasoning on the part of the disciples.

1 Haj. Khalf. Tom. V. p. 431. # H4j. Khalf. Tom. II. p. 235.

8 H4j. Kbalf. Tom. II. p. 235.

4 Haj. Khalf. Tom. VL p. 479. The text of the Hidayah corresponds
generally with Al-Kudari, and from this circumstance, and a similar corres-
pondence between it and the text of the Jauharat an-Nayyirat, it may per-
haps be inferred that the Mukhtasar al-Kudiri is really the original text
of the HidAyah. See Baillie, Moohummudan Law of Sale; Preliminary
Remarks, p. xv. note.
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Whenever he deviates from this rule, it may be inferred that
he inclines to the opinions of Abf Yfisuf and the Imam Mu-
hammad. It is also his practice to illustrate the cases specified
in the Jami’ as-Saghir and Kudr{, intending the latter when-
ever he uses the expression ‘he has said in the book.” In
praise of the Hidayah, it has been declared, like the Kuran, to
have superseded all previous books on the law ; that all per-
sons should remember the rules prescribed in it; and that it
should be followed as a guide through life.”

The same motive which dictated the compilation of the
Hinda Code, induced Warren Hastings to recommend that. a
translation should be made into English of the Hiddyah; and
accordingly Mr. Hamilton undertook the task ; unfortunately,
however, it was suggested by the Muhammadan lawyers who
were consulted on the occasion, that inasmuch as the idiom of
the author was particularly close and obscure, a Persian version
should be first made “ under the inspection of some of their most
intelligent doctors, which would answer the double purpose of
clearing up the ambiguities of the text, and, by being intro-
duced into practice, of furnishing the native judges of the
Courts with a more familiar guide, and a more instructive pre-
ceptor, than books written in a language of which few of them
have opportunities of attaining a competent knowledge.” This
was accordingly done; and from this Persian translation Mr.
Hamilton executed his English version,’ which is thus rendered
less to be depended upon than if it had been made from the
original Arabic, without adding in any degree to its intelligi-
bility. The work of Burhan ad-Din ’Alfi as we possess it in
this translation, is, however, a most useful book, although it con-
tains much that is unimportant, and omits altogether the Law
of Inheritance, which is, perhaps, the most important of all.

The text of the Hidiyah was published in the original

1 Hamilton’s Hedaya, Prelim. Disc. p. xliv.
2 The Heddya, or Guide ; a Commentary on the Mussulman laws, trans-
lated by Charles Hamilton. 4 Vols. 4to. Calcutta, 1791.
1)
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Arabic at Calcutta in A.H. 1234 (A.D. 1818),' and was again
edited, together with its Commentary, the Kifayah, by Hakim
Maulavi ’Abd al-Majid in 1834.® The Persian version was
also published at Calcutta in the year 1807.

A work of such great celebrity and authority as the Hidayah
has of course been illustrated by a large number of Commen-
taries, the first of which is said to have been written by Hamid
ad-Din ’Ali al-Bukhari, who died in A.H. 667 (A.D. 126%),
and is a short tract entitled the Fawiid. The glosses of the
Hidayah which are most conspicuous for their reputation in
India, are the Nihayah, the ’Indyah, the Kifayah, and the
Fath al-Kadir.

The Nihayah of Husam ad-Din Husain Ben ’Ali, who is
said to have been a pupil of Burhan ad-Din 'Ali; and died in
A.H. 710 (A.D. 1310),* was the first composed of these ; and
it is important as supplying the omission of the Law of In-
heritance in the Hidayah, although the chapter on this law is
stated not to be looked upon as of equal authority with the
Faréiz as-Sirdjfyah, which will be hereafter described.

There are two Commentaries on the Hidiyah entitled
’Infiyah;® but the one more commonly known by that name was
written by the Shaikh Akmal ad-Din Muhammad Ben Mahmfd,
who died in A.H.786 (A.D.1884). The ’Inayah is much
esteemed for its studious analysis and interpretation of the text.

The Arabic text of the ’Infiyah was published in Calcutta in
1837, edited by Ramdhan Sen.®

' &lad! 2 Vols. Folio, Calcutta, A.H. 1234 (A.D. 1818).

2 Lidl 5 ZLEl Lo ) Ll BLd) b DU Lot g &g
The Hidayah, with its Commentary, called the Kifayah, a Treatise on ques-
tions of Mohammadan law, published by Hukeem Moulvee Abdool Mujeed.
V)ls . 4to. Calcutta, 1834.

4 Vols. 8vo. Cale. A.H. 1221 (A.D. 1807).
4 H4j. Kbalf. Tom. VI. p. 480. 5 Haj. Khalf. Tom. IV. p. 269.
6 &zl et Wso L dl Jildl & Lla M o rejte]]

Inayah, a Commentary on the Hidayah; a work on Mohammedan Law
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- The third Commentary, the Kifayah, is by Imém ad-Din
Amir Katib Ben Amir ’Amr, whohad previously written another
explanatory gloss of the same work, and entitled it the Ghéyat
al-Bayan. The Kifayah was finished in A.H. 747 (A.D. 1340),
and, besides the author’s own observations, gives concisely
the substance of other Commentaries.

The original text of the Kifiyah, accompanied by that of
the Hidayah, has been published as mentioned above.

The Fath al-Kadir lil’Ajiz al-Fakir, by Kamal ad-Din
Muhammad as-Siwési, commonly called Ibn Hammam, who
died in A.H. 861 (A.D. 1456),' is the most comprehensive of
all the comments on the Hiddyah, and includes a collection of
decizsions which render it extremely useful.

The Wafi by AbG al-Barakat ’Abd Allah Ben Ahmad, com-
monly called Hafiz ad-Din an-Nasafi, and its Commentary,
the Kafi, by the same author, are works of some authority.
An-Nasaff died in A.H. 710 (A.D. 1310).

An-Nasafi is also the author of the Kanz ad-Dakaik,? a book
of great reputation, principally derived from the Wéfi, and
containing questions and decisions according to the doctrines
of Abt Hanifah, Abf Y Gsuf, the Imém Muhammad, Zufar,
Ash-Shati’i, Malik, and others. Many Commentaries have been
written on this work: the most famous is the Bahr ar-Riik,
which may, indeed, almost be said to have superseded it in
India. The Bahr ar-Riik is by Zain al-’Abidin Ben Nujaim
al-Misrf, who died in A.H. 970 (A.D. 1562).> He left his work
incomplete at his death, but it was finished by his brother,
Siraj ad-Din Umar, who also wrote another and inferior Com-
mentary on the same work, entitled the Nahr al-Faik.

The Tabyin al-Hakaik,* which is another Commentary on
the Kanz ad-Dakdik, was composed by Fakhr ad-Din Abi

compiled by Muhammad Akmuloodeen, Ibn Muhmood, Ibn Ahmudonil
Hunufee ; edited by Moonshee Ramdhun Sen. 4 Vols. 4to. Calcutta, 1837.
1 Haj. Khalf. Tom. VI. p. 484. 2 Haj. Khalf. Tom. V. p. 249.
3 H4j. Khalf. Tom. V. p. 250. 4 Haj. Khalf. Tom. V. p. 250.

v e
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Muhammad Ben ’Alf az-Zaila’i, who died in A.H. 743 (A.D.
1342), and is in great repute in India, on account of its
upholding the doctrines of the Hanafi sect against those of
the followers of Ash- Shafi’f.

Two other Commentaries on the Kanz ad-Dakaik deserve

mention : one is called the Ramz al-Hakaik, and is by Badr
ad-Din Mahmad Ben Ahmad al-’Aini, who died in A.H. 855
(A.D.1451);' the other is the Matlab al-Faik by Badr ad-Din
Muhammad Ben’Abd ar-Rahman ad-Dairi:* the latter is much
esteemed in India.
- The Wikéiyah ar-Rimayah which was written in the seventh
century of the Hijrah, by Burhén ash-Shariyat Mahmid, as
an introduction to the study of the Hiddyah,® has been com-
paratively eclipsed by its Commentary, the Sharh al-Wikéyah,
by ’Ubaid Allah Ben Mas’ad, who died in A.H. 750 (A.D.
1349): this author’s work combines the original text with a
copious gloss explanatory and illustrative. Both the Wikdyah
and the Sharh al-Wikéyah are used for elementary instruc-
tion in the Muhammadan Colleges. Other Comments on the
Wikéyah exist, but they are of no great note.

The Sharh al-Wikidyah has been printed and published at
Calcutta.*
. The Nukayah is another elementary law book well known

in India, and is by the author of the Sharh al-Wikdyah: it is
sometimes called the Mukhtasar al-Wikayah, being, in fact, an
abridgment of that work.®

The original Arabic text of the Mukhtasar al-Wikéyah, was
printed and published at Kasan in the year 1845.°

Three Comments on the Nukiiyah are much esteemed : they

! Haj. Khalf. Tom. V. p. 250.

! Haj. Khalf. Tom. V. p. 252. Harington seems to confound these two
Commentaries. Har. Anal. p. 238 and note. 2d. edit.
.3 Haj. Khalf. Tom. VI. p. 45¢.

N o ito Cale. N.D. * H4j. Khalf. Tome VL. p. 373.
* Gl anss Kasan, A-H. 1261 (A.D. 1845).



MUHAMMADAN LAW. 203

werg written respectively by Abt al-Makérim Ben ’Abd
Allz&\ in A.H. 907 (A.D. 1501), Abfi ’Alf Ben Muhammad
al-Birjindi in A.H. 935 (A.D. 1528), and Shams ad-Din
Muhammad al-Khurésinf in A.H. 941 (A.D. 1534).

The Ashbah wa an-Nazéir is also an elementary work of
great reputation by Zain al-’Abidin, the author of the Bahr
ar-Réik already mentioned. H4jf Khalfah speaks of this
work in high terms, and enumerates several Appendices to it
that have been composed at different times.!

The original text of the Ashbah wa an-Nazhir was pub-

- lished at Calcutta in the year 1826, edited by Ramdhan
Sen;* and was again printed at the same place, together
with a Commentary by Ahmad Ben Muhammad al-Hamaw{
in 18443 ’

There is a law treatise entitled Nr al-Anwar fi Sharh al-
Manir, by the Shaikh Jan Ben Abi Sayyid al-Makki : it was
published at Calcutta in the year 1819.* A new edition of
this work was published in lithography at Lakhnau, in 1849.3

A small tract on the sources of the law, entitled the Usiil
ash-Shishi, together with an explanatory Commentary, was
printed in lithography, at Dihli, in the year 1847.°

1 H4j. Khalf. Tom. I. p. 309.

2 JSlh;J\ B aL2¥! Al-Ashbaho wa al-Nazair, a Treatise on Mohammedan
law, originally compiled by Zein al-Abdin Ibne Najim, edited by Munshi
Ramdhan Sen. 4to. Cale. 1826.

Pl o Ll Jldl § el l aes g S, sl
. \ .. . “ .\

JUSAY Fb\j\ Rl 5 Ul sl ¥ 8 ) Lo «f,.n..;\
aasr Ly oart Gl UL 8 A Lty et ol e b
H,”L‘ &\ 4to. Calcutta, A.H. 1260 (A.D. 1844.)

fW e 3 MY 4y Fol. Caleutta, 1819.

s)ug CJ:" «é;‘ﬁ";ﬁ S, 8vo. Lakhnau, A.H. 1266 (A.D.
1849).

A Jpel Al Ol s 8vo. Debli, A.H. 1264 (A.D.
1847). :
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The Asis al-Ustl, by the Sayyid Dildar ’Alf Ben Sayyid
Muhammad Mu’in al-Hindf an-Nasrabidi is also a treatise on
the sources of the law. It was published in lithography, at
Lakhnau, in the same year.’

- A short general treatise in Urdd, entitled Fikh Ahmadi, by
Maulavi Kadrat Ahmad Ben Hafiz ’Inayat Ahmad al-
Fartki, was lithographed at Dilhi, in 1847.°

At the same place, and in the same year, appeared a trans-
lation in Urd by Muhammad Husain Ben Muhammad Bakir
of a Persian treatise on the law of marriage, by Mulla Mu-
hammad Bikir.* This work is also lithographed.

These are the principal law-books of the third class that are
known, and are of authority among the Sunnis of the Hanafi
sect in India; but, as may be imagined, it is only a few of
these that are quoted in the Courts; the Hidayah and its
comments, illustrated by the books of Fatawa, generally suf-
ficing to satisfy the Judges, and to offer sufficient grounds on
which to base a decision.

Many works according to the doctrines of Abt Hanifah
have been written, and are received as authorities in the Turk-
ish empire. These I apprehend would be admissible if quoted
in our Courts in India where the parties to a suit are of the
Hanafi persuasion.

The most celebrated of these is the Multaka al-Abhér, by the
Shaikh Ibrahim Ben Muhammad al-Halabf, who died in A.H.
956 (A.D. 1549). This work, which is an universal code of
Muhammadan law, contains the opinions of the four chief Muj-
tahid Imams, and illustrates them by those of the principal

1 Jsedl (wlsl. 8vo. Lakbnau. A.H.1264 (A.D. 1847).

® oz agi. 8vo. Dehli, AH. 1264 (A.D. 1847).

3T df‘f)u WY gJ.g'JS\g ..\,..s«'"!.. ‘f“)" (\Q dls, daz 3
326 Wl o o s sl Gy L st e das
) Jd> gl 5.2 Svo. Delhi, 1264 (A.D. 1847.)
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jurisconsults of the school of Abti Hanifah, It is more fre-
quently referred to as an authority throughout Turkey, than
any other treatise on jurisprudence.'

The Multaka al-Abhar was published in the original Arabic,
at Constantinople, in A.H. 12561 (A.D. 1835);* and a Com-
mentary on it, entitled the Majma’ al-Anhér, by ’Abd ar-
Rahman Ben Shaikh Muhammad, commonly known by the
name of Shaikh Zadah, was published at the same metropolis,
in A.H. 1240 (A.D. 1824).> A Turkish translation) accom-
panied by a commentary by Muhammad Mavkafiti, called
after his name, Al-Mavkafati,* appeared at Balak, in the year
1838. The Multaka has been also translated, in a great part,
into French, and constitutes the basis of D’Ohsson’s magnifi-
cent work on the Ottoman Empire.

The Durar al-Hukkim, by Muhammad Ben Farimurz,
commonly called, Mulla Khusr, who died in A.H. 885 (A.D.
1480), is a Commentary upon a law treatise by the same
author, entitled the Ghurar al-Ahkim.* Mulld Khusr, who
is one of the most renowned of the Turkish jurisconsults, com-
pleted his work in A.H. 882 (A.D. 1477). It is very volu-
minous, and, as an authority, is second only to the Multaka
al-Abhar, which is preferred to it chiefly on account of its
comparative brevity.®

The text of the Durar al-Hukkam was published at Con-
stantinople in the year 1844." A Turkish translation of this
Commentary, accompanied by the Arabic text of the Ghurar

1 D'Ohsson, Tableau General de I'Empire Othoman. Tome I. Introd.
Sect. III.

? )\ le  4to. Constantinople, A.H. 1251 (A.D. 1835).
3 LW gase 4to. Constantinople, A.H. 1240 (A.D. 1824).
* Lyl Folio. Bilik, A.H. 1254 (1838).

§ Haj. Khalf. Tom. III. p. 215, and Tom. ITV. p. 312.
8 Journal Asiatique, 4™ Série. Tome III. p. 216.

7 I'K’J‘ A 3 ‘.LEL\ o 4to. Constantinople, A.H. 1260
(AD. 1884).
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al- Ahkém, appeared previously, at the same place, in the year
1842.!

A tract on Penal Laws, in Turkish, was published at Con-
stantinople, in A.H. 1254 (A.D. 1838): it is entitled Kanfin
Néamah-i Jazd.> The penal clauses in the Khatt-i Shar{f have
been twice printed ; once in Turkish,® published at Constan-
tinople in 1841 ; and again in Turkish; with a German trans-
lation by Petermann,’ published at Berlin in the following

ear.

’ It will be unnecessary to dwell at any length upen the
books which have been composed according to the doctrines of
the three other principal Sunnf sects.

I have already mentioned, that the sect founded by Malik
Ben Anas is not known to prevail in any part of India; but
the student of Muhammadan law will consult with interest
two treatises which have lately appeared in France on the
Maliki doctrines.

The first of these was published in 1842, by M. Vincent.*
It contains a short account of the origin of the Maliki doctrine,
principally derived from Al-Makrizi,® a description of the most
noted works treating of that doctrine,” and a translation of
the chapter on Criminal Law, taken from the Risélah of Abf
Muhammad Abd Allah Ben Abi Zaid al-Kairuwén{.® The
preliminary matter in M. Vincent’s treatise is very interesting.

Vel 2 o 3 rl&.\ _? éaz,5 Folio. Constantinople, A.H.
1258 (A.D. 1842).

? *l> & G 8vo. Const. A.H. 1254 (A.D. 1889).

S iy,d b <)ge Const. A.H. 1251 (A.D. 1841).

4 Beitrige zu einer Geschichte der neuesten Reformen des osmanischen
Reiches, enthaltend den Hattischerif von Gtlhane, den Ferman von 21
Nov. 1839 und das neueste Strafgesetzbuch, tiirkisch und deutsch, in Ver-
bindung mit Ramis Effendi herausgegeben von J. H. Petermann. 8vo.
Berl. 1842.

¢ Etudes sur la Loi Musulmane (Rit de Malek) Législation Criminelle.
Par M. B. Vincent. 8vo. Paris. 1842.

¢ Ibid. p. 13. 7 Ibid. p. 31. 8 1bid. p. 63.
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The second is a French translation, by M. Perron, of the
Mukhtasar of Khalil Ibn Ishik, who flourished in the four-
teenth century of our era.! The Mukhtasar is a work pro-
fessedly treating of the law according to the Maliki doctrines,
and is of conclusive authority in Algeria, Tunis, Tripoli,
Morocco, Senegal, and almost all parts of Africa where
the Muhammadan religion is prevalent. M. Perron’s version
has been undertaken by order of the French Government, for
the especial use of those who are employed in the administra-
tion of justice in Algeria, and is the more valuable, as the
translator has not confined himself to a bare translation of the
original text, but has illustrated all the obscure passages by
introducing explanations from the different commentators on
the work. It is the first complete translation of a general
treatise on Mubammadan jurisprudence that has appeared.
The typographical excellence of the volumes, combined with
their lowness of price, do honour to the liberality of the French
Government.

The original text of the Mukhtasar of Khalil has been
edited by M. Richebé under the direction of M. Reinaud,
and was published at Paris in 1855. It is printed in the
Maghrabf character.?

The works of MM. Vincent and Perron, above mentioned,
are peculiarly worthy of notice as being the first, and indeed
the only ones, devoted to the explanation of the Sunni doc-
trines other than those of Abi Hanifuh, that have been pub-
lished in any European language.

Ash-Shati’i, the third of the chief Mujtahid Iméms, and
the preceptor of Ibn Hanbal, besides the works on the tradi-
tions already noticed, is said to have composed a most excel-
lent treatise on jurisprudence, entitled Al-Fikh al-Akbar; but

1 Précis de Jurisprudence Musulmane selon le Rite Malékite. Par
Khalil Ibn Ishdk, Traduit de I’arabe par M. Perron. Paris, Imp. 8vo.
6 Tomes, 1848—54.

? Précis de Jurisprudence Musulmane suivaut le rit Malékite, par Sidi
Khalil. Paris, 8vo. 1835.
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it has been questioned whether he was the author.! Ab
Ibrahim Isma’il Ben Yahya al-Muzanf, who was a distin-
guished disciple of Ash-Shafi'i, and a native of Egypt, was
the most celebrated among that doctor’s followers for his
acquaintance with the legal system and juridical decisions
of his preceptor, and for his knowledge of the traditions.
Amongst other works, he wrote the Mukhtasar, the Mansir,
the Rasail al-Mu’tabira, and the Kitab al Waséaik. The
Mukhtasar is the basis of all the treatises composed on the
legal doctrines of Ash-Shafi’f, who himself entitled Al-Mu-
zani “the champion of his doctrine.” Al-Muzani died in
A.H. 264 (A.D. 877).

The writings of the followers of Ibn Hanbal are few in
number, and it will be needless to mention any of them in
this place, as they are never quoted in India, where his sect is
not found to prevail.

The Shi’ah works of the third class are, perhaps, not so
numerous in proportion to those of the Sunnis, as are their
works on the traditions, the writers of the Shi’ah sects having
expended more labour upon theological controversy, and that
portion of the law immediately connected with the doctrines
of their faith and their religious observances, than upon thos:
branches which treat of civil and criminal jurisprudence.
The materials for a descrlptlon of this class of law-books are
scanty. The bibliographers give little more than their names,
which, as is most frequently the case with regard to the titles of
oriental works, afford scarcely any information as to their con-
tents: in addition to this, MSS. of Shi’ah law-books are
rarely to be met with in any of our libraries.

’Abd Allah Ben ’Ali al-Halabi was one of the first writers
on Shi’ah jurisprudence as he was amongst the earliest com-
pilers of the traditions of that sect. It does not appear,
however, that any of his legal compositions are extant.

1 Haj. Khalf. Tom. IV. p. 459.
3 Ibn Khall. Vol. I. p. 200; Haj. Khalf. Tom. V. p. 45).
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“Yinas Ben’Abd ar-Rahman al-Yuktaini, who has been
spoken of as a writer on traditions, composed a number of law
treatises of the present class. The most famous is entitled
the Jami’ al-Kabir. :

AbG al-Hasan ’Ali Ben al-Husain al-Kum{, commonly
called Ibn Babawaih, who died in A.H. 329 (A.D. 940), was
the author of several works of note, one of which is called the
Kitab ash-Sharai’. This writer is looked upon as a consider-
able authority, although his fame has been almost eclipsed
by his more celebrated son, Abi Ja’far Muhammad, already
mentioned as a traditiomist. When these two writers are
quoted together, they are called the two Sadiks. The best.
known of the law-books of the present class, composed by
Aba Ja'far, is the Makna’ fi al-Fikh. Ab@ Ja'far is said to
have written in all one hundred and seventy-two works, and
to have been especially skilled in Ijtihad.

Abu ’Abd Allah Muhammad Ben Muhammad Ben an-Nu’-
mén, surnamed the Shaikh Mufid and Ibn Mu’allim, was a
renowned Shi’ah lawyer. Aba Ja'far at-T1sf describes him in
the Fihrist as the greatest orator and lawyer of his time, the
most eminent Mujtahid, the most subtle reasoner, and the
chief of all those who delivered Fatwas.! Ibn Kasir ash-
Shami relates, that when he died—an event which took place
in A.H. 413, or, as some say, in 416 (A.D. 1022—1025)—
Ibn an-Nakib, who was one of the most learned of the Sunni
doctors, adorned his house, told his followers to congratulate
himn, and declared, that since he had lived to see the death of
the Shaikh Mufid he should himself leave the world without
regret. The Shaikh Mufid is stated to have written two hun-
dred works, amongst which, one called the Irshad is well
known. These are all enumerated in the Majélis al-Muminin,
on the authority of the Shaikh Najashi. When the Shaikh
Mufid is quoted in conjunction with Aba Ja'far at-Tsf they
are spoken of as the two Shaikhs.

1 At-Tusi, p. ™\,
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Aba Ja’far Muhammad at-Tfsf, who has been already
noticed as a writer on biography, a commentator on the
Kuran, and one of the most distinguished of the Shf’ah com-
pilers of traditions, is also of the highest authority as an
author of the present class of law-books. His chief works are
the Mabsiit and the Khilaf, which are held in great estima-
tion, as are also the Nihayah and the Muhit, by the same
author. The Risalat-i Ja'fariyah is likewise a legal treatise
by At-Tasi which is frequently quoted.

The most generally known of all the Shi’ah lawyers is the
Shaikh Najm ad-Din Abé al-Késim Ja’far Ben Muayyid
- al-Hillf, commonly called the Shaikh Muayyid. He died in
A.H. 676 (A.D.1277). His great work, the Sharai’ al-Islam
is more universally referred to than any other Shi’ah law-
book, and is the chief authority for the law of the Indian
followers of ’Alf.

The original text of the Sharai’ al-Islam was edited in
Calcutta, by Maulavi Sayyid Auldd Husain and Maulav{
Zahtr ’Alf, and published in the year 1839.!

A valuable and voluminous Commentary upon the Shara?’
al-Islam, entitled the Masilik al-Afham, was written by Zain
‘ad-Din ’Alf as-S&’li, commonly called the second Shahid.

Yahya Ben Ahmad al-Hilli, who was celebrated for his
knowledge of traditions, and who died in A.H. 679 (A.D.
1280), is well known amongst the Imémiyah sect for his
works on jurisprudence. The Jami’ ash-Sharai’ and the Mud-
khal dar Usdl-i Fikh are in the greatest repute.

The Shaikh al-’Allimah Jamil ad-Din Hasan Ben Yasuf
Ben al-Mutahhir al-Hilli is called the chief of the lawyers of
Hillah. He has been already mentioned as the author of the

teigla e pUAY ) N Bl Ll 3 A L Ok

E;L‘ r.,La.n u__ﬁ'!‘ ‘;i-s‘l\ Ud\! The Sharaya ool Islim, a treatise “on
lawful and forbidden things,” by Abool Kasim of 1Toolla. Edited by Moolvee
Seyud Oulad Hosein and Moulvee Zuhoor Ulee. 4to. Calcutta, 1839.
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Khulasat al-Akwal ; nor is his- name second to any other as
a writer of the present class of Shf’ah law-books, his legal
works being very numerous, and frequently referred to as
authorities of undisputed merit. The most famous of these
are the Talkhfs al-Maram, the Ghayat al-Ahkém, and the
Tahrir al-Ahkam, which last is a justly celebrated work. The
Mukhtalaf ash-Shi’ah is also a well-known composition of this
great lawyer ; and his Irshiad al Azhén is constantly quoted
as an authority, under the name of the Irshad-i ’Allamah.

The Jami’-i ’Abbasi is a concise and comprehensive treatise
in Persian on Shf’ah law, comprising twenty books.! It is
generally considered as the work of Baha ad-Din Muhammad
’Amili, who died in A.H. 1031 (A.D. 1621); but that lawyer
only lived to complete the first five books, dedicating his work
to Shah ’Abbas II. The remaining fifteen books, as I have
ascertained from a MS. preserved in the Radcliffe Library at
Oxford, and forming part of the collection procured in the
East by Mr. James Fraser,’ were subsequently added by
Nizaim Ibn Husain as-Siwai. This fact is not mentioned
in the only other MS. of the entire work which I have met
with ; but in the Fraser MS., which comprises two volumes,
the first containing the first five books, there is a distinct
Preface to the sixth book, where it is expressly stated ; and it
is corroborated by the existence of a MS. in the Library of
the East-India Company,® which contains the first five books
only of the Jami’ ’Abbasi, illustrated with notes, forming a
perpetual commentary, taken from the principal Shi’ah law
authorities, by ’Izz ad-Din Muhammad Ben Mir AbdG al-
Hasan al-Husaini al-Musawi, who entitled his work the
Majmu’-i Izdiyad.

1 This work must not be confounded with another under the same title,
which is an abridgment of the Fatiwa-i Muhammadi by ’Abd ar-Rahman
’Abbis, and is dedicated to Tipi Sultan. See Stewart’s Catalogue of the
Library of Tippoo Sultan, p. 157, No. XCIII.

2 MS. I. 4—25. And see Fraser’s Catalogue at the end of his History
of Nédir Shédh, p. 82. 8vo. Lond. 1742. .3 MS. No. 1980.
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Two modern Shi’ah works of the present class are deserv-
ing of notice : these are, the Mufatih, by Muhammad Ben
Murtaza, surnamed Muhsan, and a Commentary on that work
by his nephew, who was of the same name, but surnamed
Hadi.

The Mukhtasar an-Nafi’ is a Shi’ah law treatise very fre-
quently quoted. It is by the author of the Sharai’ al-Islam.

A general digest of the Imamiyah law in temporal matters
was compiled under the superintendence of Sir William Jones,
the text of which still remains in MS. The first portion of
this Digest was translated by Colonel Baillie,' who introduced
some valuable additions, particularly the ninth and tenth
books, which are translated from the Tahrir al-Ahkém of
’Allimah al-Hilli. Itis greatly to be regretted that this work
was not completed, and that the Preliminary Discourse pro-
mised, and so frequently referred to by the translator in the
first volume, was never published, as there can be no doubt
that Colonel Baillie’s extensive knowledge and means of ac-
quiring information on the subject would have supplied the
numerous and unavoidable deficiencies of the present imper-
fect sketch of the authorities of Shi’ah law.

IV. The works which treat separately and especially of the
Ilm al-Faréiz, or science of dividing inheritances, are not
numerous in India, the Sirjiyah, and its Commentary the
Sharifiyah, being almost the only books on the subject referred
to by the lawyers of the Hanafi school.

Aba Sa’d Zaid Ben Sébit, one of Muhammad’s Ansérs, or
allies, who died at Madinah in A.H. 54 (A.D. 673), is the
earliest authority on the ’Ilm al-Faraiz, and may be called the

1 A Digest of Mohummudan Law, according to the tencts of the twelve
Imams, compiled under the superintendence of Sir William Jones, extended
so as to comprise the whole of the Imameea code of jurisprudence in
temporal matters, and translated from the original Arabic, by order of the
Supreme Government of Bengal, by Captain John Baillie. In 4 Vols,
Vol. 1. (all published). 4to. Calcutta, 1805.
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father of the law of inheritance. Muhammad is reported to
have said to his followers, “The most learned among you in
the laws of heritage is Zaid ;” and the Khalifahs "Umar and
’Usméan considered him without an equal as a judge, a juris-
consult, a calculator in the division of inheritances, and a reader
of the Kurén.!

The Imam Muwaffik ad-Din Abf ’Abd Allah Muhammad
Ben ’Ali ar-Rahabi, surnamed Ibn al-Mutakannah, wrote a
short treatise, entitled the Bighyat al-Bahis, consisting of
memorial verses, which are nearly unintelligible from their
conciseness, and which give an epitome of the law of inhe-
ritance according to the doctrine of Zaid Ben Sabit. This
doctrine, which was partly exploded by Aba Hanifah, is still
looked upon with respect by all writers on Fardiz: it cannot,
however, be said, so far as we know, to belong to any par-
ticular sect, unless, indeed, it be that of Ash-Shafi'i, who, it
seems, took Zaid Ben Sabit for his chief guide. For this
reason I place the Bighyat al-Bahis as the first in order of
these separate works on the ’Ilm al-Faraiz, although I have
not been able to ascertain the period when its author flourished.

Sir William Jones published the text of the Bighyat al-
Bahis, accompanied by a literal translation, which is almost
as obscure as the original.> In the Preface to this work the
learned translator falls into error, by stating, that as the
author “was himself an Imam, his decisions on that account
are considered binding by the sect of Ali, which the Indian as
well as the Persian Mahomedans profess.”s Now, setting
aside the fact that the Sh’ah faith has never at any time had
great weight in India, where, even at Lakhnau, ¢ the seat of

! De Slane in Ibn Khall. Vol. L. p. 372, note 2. An-Nawawi. p. I's§.

? oWl e The Mohammedan Law of Succession to the Pro-

perty of Intestates, in Arabick ; with a Verbal Translation and Explanatory
Notes. By William Jones, Esq. 4to. Lond. 1782. Sir William Jones’
‘Works, Vol. I1I. p. 467. 4to. Lond. 1799.

3 Sir W. Jones’ Muhammadan Law of Succession, Preface.—Sir W.
Jones’ Works, Vol. III. p. 470. 4to. Lond. 1799.
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heterodox Majesty itself,” the tenets of the Sunnis are adhered
to,' the mere circumstance of Ibn al-Mutakannah being deno-
minated “ Al-Imém,” would be in itself sufficient to prove that
he was not a Shi’ah writer, since that title, as we have seen, is
considered by the Shi’ahs to be sacred, and is never applied by
them to any other than ’Ali and his immediate descendants.
Moreover, the 8th, 9th, and 10th pages of the Bighyat al-
Béhis,® if they can be construed to mean any thing, seem to
point at the dactrine of the Increase—a doctrine which is not
admitted by the Shi’ah lawyers.

The highest authority on the law of inheritance amongst the
Sunnfs of India is the Sirajiyah, which is sometimes called
the Fardiz as-Sajawandi, and was composed by Sirdj ad-Din
‘Muhammad Ben ’Abd ar-Rashid as—Sapwandn, but at what
precise time is uncertain. The Sirajiyah has been commented
upon by a vast number of writers, upwards of forty being
enumerated in the Kashf az-Zuntn.® The most celebrated of
these Commentaries, and the one most generally employed to
explain the text, is the Sharifiyah by Sayyid Sharif Alf Ben
Muhammad al-Jurjanf, who died in A.H. 814 (A.D. 1411).}

The original text of the Sirajiyah, together with that of tho
Sharifiyah was published at Calcutta in A.H. 1245 (A.D.
1829).° A Persian translation of the Sirajiyah and Shari-
fiyah, by Maulavi Muhammad Réshid, was made by order of
Warren Hastings, in pursuance of his plan for rendering the
native laws accessible to those to whom the administration of
justice was intrusted ; and although Sir William Jones has
spoken in terms of disparagement of this translation,’ it bears
testimony to the active interest taken by the illustrious

1 Macnaghten, Principles and Precedents of Moohummudan Law, Pre-
face, p. xii.

% Sir W. Jones’ Works, Vol. III. p. 499 ef seq. 4to. Lond. 1799.

3 Hij. Khalf. Tom. IV.p. 399. 4 H4j. Khalf. Tom. IV. p. 401.

8 siglel Lulal 8vo. Cale. A H. 1245 (A.D. 1829).
6 Sir W. Jones’ Works, Vol. ITIL. p. 508. 4to. Loud. 1799.
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Governor-General in the welfare and happiness of the Musul-
mén portion of the population of India. The text of this
Persian version was published at Calcutta in the year 1812
by Muhammad Rashid. The text and translation of the
Sirajiyah, together with. an abstract of the Sharifiyah, pub-
lished by Sir William Jones, are well known.? The learned
Judge has executed his task with his accustomed ability ; but
although he blames, with apparent reason, the diffuseness of
the Persian translator, it may be doubted whether he himself
has not erred in the opposite extreme. Mr. Neil Baillie has
well observed of Sir William Jones’ translation: “The Siraj-
iyyah is very brief and abstruse; and without the aid of a
Commentary, or a living teacher to unfold and illustrate its
meaning, can with difficulty be understood even by Arabic
scholars. It is therefore not a matter of surprise that its
translation by Sir William Jones should be almost unknown
to English lawyers, and be perhaps never referred to in His
Majesty’s Supreme Courts of Judicature in India. With the
assistance of the Shureefeea, it is brought within the reach of
the most ordinary capacity ; and if the abstract translation of
that Commentary, for which we are also indebted to Sir
William Jones, had been more copious, nothing further would
have been requisite to give the English reader a complete view
of this excellent system of inheritance.” Mr. Baillie himself
subsequently supplied this desideratum by his admirable trea-
tise on the law of Muhammadan Inheritance, which will be
noticed hereafter in speaking of the European works on the
Muhammadan law. Until the appearance of this last treatise,
Sir William Jones’ translation of the Sirijfjah was undoubt-

Pasl aks olye 508 aa i b Wl b )l el Gl
8vo. Cale. A.H. 1227 (A.D. 1812). .

2 Al-Sirdjiyyah, or the Mohammedan Law of Inheritance, with a €om-
mentary by Sir William Jones. Fol. Caleutta, 1792. (Text and Trans-
lation.) Sir W. Jones’ Works, Vol. III. p. 503. 4to. Loud. 1799.

3 Baillie’s Moohummudan Law of Inheritance. Introduction, p. i.

X
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edly of considerable utility to the English Judge, as supplying
in a great measure the omission in the Hid&yah ; but it has
been quite superseded by Mr. Baillie’s clear and comprehen-
sive exposition of this intricate and important branch of the
Muhammadan law. '

The most celebrated Commentaries on the Sirdjiyah next
after the Sharifiyah, although perhaps not much known in
India, may be here noticed. These are, that by Shihab ad-
Din Ahmad Ben Mahmd as-Siwasf, who died in A.H. 803
(A.D. 1400), and which has a great and general reputation ;
one by Burhén ad-Din Haidar BenMuhammad al-Harawf,who
died about A.H. 830 (A.D. 14206), which is famous for being of
great excellence, though small in volume ;' another by Shams
ad-Din Muhammad Ben Hamzah al-Fanéri, who died in A.H.
834 (A.D. 1430), and whose work is considered to be one of
the best of the glosses on the Sirdjivah ;* and lastly, a Persian
Commentary entitled Al-Fariiz at-T4ji fi Sharh Fariiz as-
Sirdjf, by ’Abd al-Karfin Ben Muhammad al-Hamadén{.*

Burhéin ad-Din al-Marghinani, the author of the Hidayah,
also wrote a work on Inheritance entitled the Fariiz al-
’Usméni, which has been illustrated by several comments.®

The Faraiz-i Irtiziyah is a concise treatise in Persian on the
law of Inheritance, which appears to be the principal authority
of that law in the Dakhin:® its author is Irtizd ’Ali Khén
Bahadur. The Fardiz-i Irtizfyah was printed at Madrzs in
1825.°

1 Hij. Khalf. Tom. IV. p. 400. 2 H4j. Khalf. Tom. IV. p. 401.
3 H4j. Khalf. Tom. IV. p. 404, 4 H3ij. Khalf. Tom. IV. p. 405.

§ M. Eugéne Sicé mentions this work as an authority amongst the
Ski'ake of Pondichéry; but he has given extracts from it, quoting the
opinions of the Sunni Iméms, which sufficiently prove that it cannot be
considered as a guide by any of the true followers of 'Ali. — See the Journal
Asiatique, 3™ Série. Tome XII. p. 185 et seq.

6 4;4'_‘;)\ u"‘j Furaiz-i Irtizeeah, a treatise on the Mohummedan
law of Inheritance. By Moulavee Mobummud Irtaza Alee Khan Bahadoor
Mooftee of the Court of Sudr and Foujdaree Udalut at Fort St. George.
Fol. Madras, 1825.
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The following separate treatises on the law of Inheritance
according to Ash-Shafi’’s doctrine may be mentioned : — Al«
Faraiz al-Farikiyah, by Shams ad-Din Muhammad Ben
Killayi, who died in A.H. 777 (A.D. 1375). The Fariiz al-
Fazari, by Burhan ad-Din AbG Ishak al-Faziri, commonly
called Ibn Firkah, who died in A.H. 729 (A.D. 1328). The
Faraiz al-Mutawalli, by Ab&a Sa’id ’Abd ar-Rahman Ben
MéamGn al-Mutawalli, who died in A.H. 478 (A.D. 1085);
and the Faraiz al-Mukaddasi, by Abf al-Fazl ’Abd al-Malik
Ben Ibrahim al-Hamadéni al-Mukaddasi, and Abt Mansar
’Abd al-Kéhir al-Baghdadi, who died respectively in A.H.
489 and 429 (A.D. 1095 and 1037).!

The earliest treatises on the *Ilm al-Fariiz by Shi’ah writers
appear to have been written by Abd al-’Aziz Ben Ahmad al-
Azadi, and AbG Muhammad al-Kindi, the latter of whom lived
in the reign of HarGn ar-Rashid. The best known and most
esteemed are the Ihtijaj ash-Shi’ah, by Sa’d Ben ’Abd Allah
al-Ash’ari, who died in A.H. 801 (A.D. 913); the Kitab al-
Mawiris, by Aba al-Hasan ’Ali Ben Babawaih; and the
Hamal al-Faraiz, and the Fariz ash-Shar’iyah, by the Shaikh
Mufid.

Abti Ja'far Muhammad at-Tfsi, who, in addition to his
general works on the Kurén, the Hadis, and jurisprudence,
wrote separate treatises on almost every branch of Shi’ah law,
has left a work on Inheritance entitled Al-jaz fi al-Faraiz.

A very complete treatise in the Persian language on the
Shi’ah law of inheritance was printed in lithography at Lakh-
nau in 1841.2 Itis an extract from a larger work, entitled
the Rauzat al-Ahkdm by Sayyid Husain. This treatise well
deserves translation ; for although it presents all the peculiar

1 Hgj. Khalf, Tom. 1V. pp. 408, 410.
? Ol LS ) e 1 e o g (KL Gl AL

l‘K’“ d:.:')) 8vo. Lakhuau, A.1I. 1257 (A.D. 1841).
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difficulties attendant on the mode of treatment adopted by the
Muhammadan lawyers, it is very full and satisfactory.

Another treatise on Inheritance, which I have not seen, but
believe to be according to the Shi’ah tenets, entitled Kitab ’Ilm
al-Faraiz, was lithographed at the same place in the year 1847.'
It is in the Urda language, and the author is Mulla ’Inayat
Ahmad.!

V. Having described to this extent the comments on the
Kuriin, the books of traditions, and the general and particular
treatises on jurisprudence and special laws of the different
sects, the fifth class of works, which treat of the’Ilm al-Fatiwa,
or science of decisions, remains to be noticed. These are very
numerous, amounting to several hundreds : the greater portion,
however, are either unknown, or never used in India.

Almost all these collections have the title of Fatiwa, but
some appear under other designations. Some give the de-
cisions of particular lawyers, or those found in particular
books ; others, those which tend to illustrate the doctrines of
the several sects ; whilst others again are devoted to recording
the opinions of learned jurists, who were natives or residents of
certain places, or lived at certain times. It will be necessary
here to mention only a few of these works.

The Khulisat al-Fatiwa by the Imim Iftikhar ad-Din
Téhir Ben Ahmad al-Bukharf, who died in A.H. 542 (A.D.
1147), is a select collection of decisions of great authority.*
Iftikhar ad-Din was also “the author of the Khizinat al-
Waki’at, and the Kitab an-Nisab, on which books the Khu-
lasat was grounded, and to which many subsequent collections
of decisions are indebted for numerous valuable cases.

The Zakhirat al-Fatawa sometimes called the Zakhirat al-
Burhénfyah, by Burhén ad-Din Ben Mézah al-Bukhiri, the
author of the Muhit al-Burhéni, is also a celebrated, though not
a largee collection of decisions, principally taken from theMuhit.*

1 el e kS 8vo. Lakhnau, A.H. 1264 (A.D. 1847).
* H4j. Khalf. Tom. IIL. p. 165. $ Haj. Khalf. Tom. IIL p.327.
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The Fatawa Kaz{ Khan, or collection of decisions of the
Imam Fakhr ad-Din Hasan Ben Manstr al-Uzjandi al-Far-
ghini, commonly called Kéazf Khan, who died in A.H. 592 -
(A.D. 1195), is a work held in the highest estimation in India,
and indeed is received in the Courts as of equal authority with
the Hidayah of Burhan ad-Din ’Ali;, with whom K#zi Khan
was a contemporary; it is replete with cases of common
occurrence, and is therefore of great practical utility, the more
especially as many of the decisions are illustrated by the
proofs and reasoning on which they are founded. Y suf
Ben Junaid, generally known by the name of Akhi Chalabi
at-Takatf, epitomised Kézi Khan’s work, and compressed it
into one volume.!

The Fatawa Kéazf Khan was lithographed and published in
the original at Calcutta in the year 1835.%

The Fatawa az-Zahiriyah was written by Zahir ad-Din
AbG Bakr Muhammad Ben Ahmad al-Bukhérf, who died in
A.H. 619 (A.D. 1222). His decisions were collected partly
from the Khizinat al-Waki’at, and his work has again become
one of the bases of other collections. Badr ad-Din Aba
Muhammad Mahmtd Ben Ahmad al-’Aini, who died in A.H.
855 (A.D. 1451), compiled a collection selected from this and
other old works of the same nature, entitled the Masiil al-
Badriyah.?

The Fustl al-Isturashi* was written by Muhammad Ben
Mahmtd, commonly called Al-Isturishi, in A.H. 625 (A.D.
1227), and is principally restricted to decisions respecting
mercantile transactions.

The Fusil al-’Imédiyah, by Aba al-Fath Muhammad Ben

1 Hgj. Khalf. Tom. IV. p. 365.

2 Ko & o Ll gk Futawa Qazee Khan on the Institutes
of Aboo Huneefa. Edited by Moulvee Mohummud Mooraud, Moulvee
Hafiz Ahmud Kubeer, Moulvee Mohummud Soliman, Moulvee Ghollam
Issa, and Moulvee Tumeezoodeen Aizanee. 4 Vols. 8vo. Calcutta.,

3 Haj. Khalf. Tom. IV. p. 362. 4 Haj. Khalf. Tom. IV. p. 432.
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Ab Bakr al-Marghinéni as-Samarkandi, was composed in
A.H. 651 (A.D. 1253).! It comprises forty sections contain-
ing decisions respecting mercantile matters, and, being left
incomplete at the author’s death, was finished by Jamal ad-
Din Ben ’Imad ad-Din.

The Fusfil al "Imadiyah was lithographed and published in
the original at Calcutta in the year 1827.

These two last-mentioned works were incorporated in a col-
Jection entitled the Jami’ al-I'ustlain,® which is a work of some
celebrity : it was composed by Badr ad-Din Mahmad, known
by the name of Ibn al-Kazi Simiwanah, who died in A.H.
823 (A.D. 1420).

The Kunyat al-Munyat is a collection of decisions of con-
piderable authority by Mukhtér Ben Mahmid Ben Muhammad
az-Zahidi Aba ar-Rija al-Ghazminf, surnamed Najm ad-Din,
who died in A.H. 658 (A.D. 1259).}

The original text of the Kunyat al-Munyat was published
at Calcutta in the year 1829.°

An-Nawawi, the author of the Biographical Dictionary the
Tahzib al-Asmd, who died in A.H. 677 (A.D. 1278), made a
collection of decisions of some note, which is called the Fatawa
an-Nawawi. He also composed a smaller work of the same
nature, entitled "Uytn al-Masfil al-Muhimmat, arranged in
the manner of question and answer.®

1 ﬁéj. Khalf. Tom. IV. p. 440.
o O Jpa iyl (oW ool Yy gyl
Jii e bl Sl SN Ses) ) Rl pdll dale elilye

Gzl Jdeh e o K 0 F ) UM ol 2 Vs,
8vo. Cale. A.H. 1243 (A.D. 1527). )
$ H4j. Khalf. Tom. 1L p. 562. ¢ H4j. Khalf. Tom. IV. p. 572.

b e Cilal e Ll ) eal) Ll S} it
et oxy 4to. Cale. AH. 1245 (A.D. 1829).

¢ Haj. Kbalf. Tom. IV. pp. 292, 369. Wiistenfeld, Ucber das Leben
und Schriften des Scheich el-Nawawi, pp. 53, 54.



MUHAMMADAN LAW. 311

The Khiznat al-Muftiyin, by the Imdm Husain Ben Mu-
hammad as-Sam’ani, who completed his work in A.H. 740
(A.D. 1339),! contains a large quantity of decisions, and is a
book of some authority in India.

The"Khizénat al-Fatawa, by Ahmad Ben Muhammad Ben
Abfi Bakr al-Hanafi,? is a collection of decisions made towards
the end of the eighth century of the Hijrah, and comprises ques-
tions of rare occurrence. It is known and referred to in India.

The Fatawa Tatarkhaniyah was originally a large collection
of Fatwas in several volumes, by the Imam ’Alim Ben ’Al4
al-Hanafi, taken from the Muhit al-Burhani, the Zakhirat,
the Khaniyah, and the Zahiriyah. Afterwards, however, a
selection was made from these decisions by the Imam Ibrahim
Ben Muhammad al-Halabi, who died in A.H. 956 (A.D.
1549), and an epitome was thus formed, which is in one volume,
and still retains the title of Tatarkhaniyah.®

The Fatawa Ahl Samarkand is a collection of the decisions
of those learned men of the city of Samarkand who are omitted,
or lightly passed over, in the Fatawa Tatarkhinifyah and the
Jami’ al-Fusflain,' to both of which works it may be con-
sidered a supplement.

The Fatawa az-Zainfyah contains decisions by Zain al-
’Abidin Ibrahim Ben Nujaim al-Misr, the author of the Bahr
ar-Raik and the Ashbah wa an-Nazdir. They were collected
by his son Ahmad about A.H. 970 (A.D. 1562).°

The Fatawa-i Ibrahim Shéahf, by Shihab ad-Din Ahmad
was composed by order of Ibrahim Shéh of Janpr, in the
ninth century of the Hijrah. It is known in India, but it is
not considered to be of much authority.’

1 Hij. Khalf. Tom. III. p. 136.

* Haj. Khalf. Tom. III. p. 135. Harington’s Analysis, p. 230, n. 1.
2d edit.

3 H4j. Khalf. Tom. II. p. 90.

4 Haj. Khalf. Tom. IV. p. 354.

§ H4j. Khalf. Tom.IV.p. 357. He erroneously calls the author Zainad-Din.

¢ Harington’s Analysis, p. 241. 2d edit.
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The Tanwir al-Absir, by the Shaikh Shams ad-Din Muham-
mad Ben ’Abd Allah al-Ghazzi, who composed this work in
A.H. 995 (A.D. 1580), is enriched with a variety of questions
and decisions, and seems to come within the present class of
law-books. It is considered to be one of the most useful books
according to the Hanafi doctrines, and has been frequently
commented upon.! The most noted of these commentaries are,
the Manh al-Ghaffar, which is a work of considerable extent,
by the author of the Tanwir al-Absér himself;>.and the Fatiwa
Durar al-Mukhtar, which was written in A.H. 1071 (A.D.
1660), by Muhammad’Alé ad-Din Ben Shaikh’Alf al-Hiskafi.
Both these commentaries contain a multitude of decisions, and
are well known in India.

A Persian translation of the book on Ta’zirat, from the
Durar al-Mukhtir, was made, by order of Mr. Harington,
by Maulavi Muhammad Khalil ad-Din, and printed and
published at Calcutta in the year 1813 ;* and a lithographed
edition of the original Arabic text of the whole work appeared
in the same city in the year 1827.* Another edition of the
Durar al-Mukhtér was printed at Calcutta in 1846.°

A note book, or Hashiyat, entitled the Hashiyat at-Tahtawi
Yila Durr al-Mukhtér, was printed and published at Balak, in
the year 1839 ;* but I have not seen it, and am not aware
whether it be explanatory of the work of Al-Hiskafi or of some
other treatise bearing a similar title.

1 Haj. Khalf. Tom. II. p. 453.
2 See the Preface to the Persian translation of the book on Ta’zirdt, from
the Durr al-Mukhtér.
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Of the collections of decisions now known in India, none is
so constantly referred to, or so highly esteemed, as the Fatawa
al-’Alamgirf; and although, as has been stated, the Fatawa
Kazi Khin is reckoned to have an equal authority with the
Hidayah, it is neither so generally used nor so publicly diffused
as the Fatiwa al”Alamgirf. The latter work, from its com-
prehensive nature, is applicable in almost every case that arises
involving points of Hanafi law, and is on that account pro-
duced and quoted as an authority, almost every day, in the
Courts in India. The Fatawa al-’Alamgirf was commenced
in the year of the Hijrah 1067 (A.D. 1656),' by order of the
Emperor Aurangzéb ’Alamgir, by whose name the collection
is now designated. It contains a bare recital of law cases,
without any arguments or proofs ; an omission which renders
it defective for elementary instruction. The immense number
of cases, however, compensate in some measure for this want,
which is, moreover, supplied by the Hidayah, and other
works ; and the insertion of argument can the more readily
be dispensed with, since the opinions of the modern compilers
could not have been esteemed of equal authority with those of
the older writers on jurisprudence; and the mere decisions,
without comment or explanation, are equally applicable to
particular cases, when illustrated and explained by reference
to works of authority as text books. The Fatawa al-’Alamgiri
was translated into Persian by order of ’Alamgir’s daughter,
Zéb an-Nisa.

The original Arabic text of the Fatiwa al-’Alamgiri was
printed and published at Calcutta in the year 1828, in six
large quarto volumes.*

! Harington’s Analysis, Vol. L. p. 241. 2d edit.

el g & & Sl (gydl  Futawa Alemgiri; a collec-
tion of Opinions and Precepts of Mohammedan Law. Compiled by Sheikh
Nizam, and other learned men, by command of the Emperor Aurungzeb
Alemgir. 6 Vols. 4to. Calcutta, 1828.
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A translation into Persian of the books on Jindyat and
Hudfd, from the Fatawa al-’Alamgir, was made, by order of
the Council of the College of Fort William at Calcutta, by
the Kézi al-Kuzét Muhammad Najm ad-Din Khan, and was
published in the year 1813, together with a Persian treatise
on Ta'ziriit, by the same author, in the same volume with the
. translation of the book on Ta'zirat from the Fatawa Durr
al-Mukhtar already mentioned.!

Mr. Neil Baillie, has recently published a translatlon of
selected portions from two books of the Fatawa al-’Alamgiri
that comprise the whole subject of sale. “The rule adopted
in making the selections,” says Mr. Baillie, “ was to retain
everything of the nature of a general proposition, but to reject
particular cases, except when they were considered to involve
or illustrate some principle or maxim of law.”*® The trans-
lator has executed his task in a most able manner, and, by
preserving the division and arrangement of the original into
chapters and sections, has rendered reference to the Arabic
text a matter of no difficulty to the Oriental scholar. He has
added throughout explanatory notes, which -might, perhaps,
have been extended with profit to the student. This workis a
most important addition to the translated treatises on Muham-
madan Law ; and, being printed at the public expense, affords
an additional instance of the reiterated and judicious liberality
of the Honourable Court of Directors in patronising works
tending to benefit India.

The Fatawa al-Ankirawi, a collection of the decisions of

MJ\ ) 6 ) gl s el S a3 B

gy Sl u!,. 8vo. Cale. A.H. 1228 (A.D. 1813).

"3 The Moohummudan Law of Sale, according to the Huneefeea Code,
from the Futawa Alumgeeree. Selected and translated from the Arabic, by
Neil Baillie. 8vo. Lond. 1850.

3 Baillie's Moohummudan Law of Sule, Preliminary Remarks, p. xvi.
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Al-Ankirawi, by the Shaikh al-Islam Muhammad Ben al-
Husain, who died in A.H. 1098 (A.D. 1686), is according
to the doctrine of Abt Hanifah, and is a work of great
authority.'

The Futaiwa Hammadiyah was composed by Abf al-Fath
Rukn ad-Din Ben Husim an-Nagiri, and dedicated to his
tutor, Hamid ad-Din Ahmad, chief Kézi of Nahr Walah.
This work is a modern compilation, though its date has not
been precisely ascertained, and is of considerable authority.

The Fatawa Hammadiyah was lithographed, and published
in the original Arabic at Calcutta in 1825.2

The Fatawa as-Sirajiyah is a collection of decisions on rare
cases, which do not often occur in other books. Mr. Baillie,
in his treatise on Inheritance, has constantly referred to this
work as an authority. An edition of the original text was
published at Calcutta in 1827.°

Tipt Sultan ordered a collection of Fatwas to be compiled
in Persian by a Society of the "Ulama of Mysore. It comprises
three hundred and thirteen chapters, and is entitled the
TFatdwa-i Muhammadi.®

The following works of the present class, published at Con-
stantinople, and containing decisions according to the doctrine
of Aba Hanifah, may be noticed.

A collection of Fatwas, in the Turkish and Arabic languages,
entitled the Kitab fi al-Fikh al-Kadsi, composed by Héafiz
Muhammad Ben Ahmad al-Kadsi, in A.H. 1226 (A.D.
1808).* It was published in 1821.°

1 H4j. Khalf. Tom. IV, p. 354.

TS A e Sl e e o Golie gl Rad
GuSEl plua oy Al 2 Vols. 8vo. A.H. 1241 (A.D. 1825).

$ oo Vudl (bl LS 8vo. Cale. A.H. 1243 (A.D. 1827).

+ Stewart’s Catalogue of the Library of Tippoo Sultan, p. 157, No. XCII.

§ A description of this work by M. Bianchi will be found in the fourth
volume of the Journal Asiatique, p. 171 et seq.

¢ ot il o oS 4to. Const. A.H. 1237 (A.D. 1821).
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. The Fatawa-i ’Abd ar-Rahim Effendi is a collection of
Jjudgments pronounced at various times in Turkey, and col-
lected by the Mufti ’Abd ar-Rahim. It was printed in the
year 1827.

Dabagzadeh Nu'mén Effendi is the author of a collection
of sixteen hundred and seventy decisions, which is entitled the
Tuhfat as-Suktk, and was published in the year 1832.

The Jami’ al-Ijaratin is a collection of decisions relating to
the law of farming and the tenure of land, by Muhammad
’Arif. It was printed in the year 1836.°

A collection of IFatwas relating to leases was published at
Constantinople, by M. D’Adelbourg, in the year 1838.* Pre-
fixed to this collection are the principles of the law of lease,
according to the Multaka ; and it is followed by an analytical
table, facilitating reference to the various decisions.

There are several collections of decisions according to the
doctrine of Ash-Shafi’'i. The one most esteemed seems to be
the Fatawa Ibn as-Salah, by AbG ’Umré ’Usméan Ben ’Abd
ar-Rahman ash-Shahraziri, commonly called Ibn as-Salih,
who died in A.H. 642 (A.D. 1244).* Ibn Firkah, who has
been already spoken of as the author of the Faraiz al-Fazari,
a treatise on Inheritance, also made a collection of decisions,
according to the same doctrine, which is called, after his name,
the Fatawa Ibn Firkdh.®

A few other collections of Fatawa are mentioned by Haring-
ton as being known in India, but I have not met with them,
nor have I been able to gain any information as to their nature,
beyond what he has stated. Of three of these he merely gives

el e oae (5l 2 Vols. folio.  Const. AH. 1243 (A.D.
1827).

? el Lisc 4to. Const. A.H. 1248 (A.D. 1532).

3 e\ Y el 8vo. Const. A.H. 1252 (A.D. 1836).

4 Recueil de Fetvas, ou decisions de la Loi Musulmane, concernant le
contrat de louage. Par E. D’Adelbourg. 4to. Const. 1838.
¢ Haj. Khalf. Tom. IV. p. 350. ¢ H4j. Khalf. Tom. IV. p. 351.
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the titles ; viz. the Fatiwa-i Buzaziyah, the Fatdwa-i Nakhsh-
bandfyah, and the Mukhtir al-Fatiwa.! A fourth, the
Fatawa-i Kardkhéni, he describes as a Persian compilation,
the cases included in which were collected by Mulla Sadr ad-
Din Ben Ya’kabh, and arranged some years after his death by
Kara Khan, in the reign of Sultin ’Ala ad-Din.*

Books of the fifth class according to the Shi’ah doctrines
are very rare; and although many writers are distinguished
by the description of having been great masters of the ’Ilm al-
Fatawa, or as Givers of decisions, I have only discovered two
works that come expressly within this class. The first is the
Mujarrad fi al-Fikh wa al-Fatawa, by the Shaikh AbG Ja’far
Muhammad at-Tsi, already so often mentioned ; and the
second is the Lam’ah-i Dimishkiyah, by the Shaikh Ash-
Shahid AbG ’Abd Allah Muhammad Ben Makki ash-Shamf,
who was killed in A.H. 786 (A.D. 1384).

The origin of the latter work is stated to have been, that
Sultan ’Ali Muayyid, who was the Ruler of Khurasin and a
Shf’ah, sent to Syria, to request the Shaikh Aba’Abd Allah to
leave that country and proceed to Khurisan; whereupon the
Shaikh excused himself, and having collected his decisions into
the volume above-mentioned, sent the book to the Prince, in-
stead of going himself.

There is a Commentary on the Lam’ah-i Dimishkiyah, by
Zain al- Abidin, entitled the Rauzat al-Bahiyat,’ which is pro-
bably the same work as that referred to by ’Ali Hazin, in his
Memoirs, by the name of Sharh-i Lam’ah-i Dimishkiyah.*

I may add, that Mr. Bland mentions a collection of decisions

! Harington’s Analysis, Vol. I. p. 236. 2d edit.

2 Harington’s Analysis, Vol. I. p. 240 note 1. 2d edit.

3 Stewart’s Catalogue of the Library of Tippoo Sultan, p. 151, No. XLIX.

4 The Life of Sheikh Mohammed Ali Hazin. Persian text edited by
Belfour, pp. " and o 8vo. London, printed for the Oriental Translation
Fund in 1831.
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in his notice of the Oriental MSS. in the Library of Eton
College,' which, from its title, Aurfd-i Imamiyah, is most
probably a Shi’ah work.

The preceding selection will, I believe, be found to comprise
the greater part, if not the whole, of the Muhammadan law-
books which are of any authority in India, together with a list
of all the printed editions and translations. A short account
of the original treatises by European authors, which are, un-~
fortunately, very few in number, will close this enumeration of
the writers on Muhammadan jurisprudence.

Sir William Hay Macnaghten’s Principles and Precedents
of Muhammadan law,’ like every work of their accomplished
author, are of the highest authority, and exhibit the accuracy
and clearness of arrangement for which he was so eminently
distinguished. The Precedents are of the greatest importance,
and the original extracts from the Hidayah, the Sharai’ al-
Islam, the Sirajiyah, and the Sharifiyah, which he has sub-
Jjoined as an Appendix, materially increase the value of his
work.

Mr. Neil Baillie’s excellent treatise on the law of Inherit~
ance® is, as he himself modestly remarks, little more than a
condensation of the Sirajiyah and Sharifiyah; but it is a
condensation executed with much ability and judgment, and
renders a very intricate subject perfectly intelligible. The
passages in the original Arabic from the two works above
mentioned as forming the basis of his treatise, together with
others which he has added, will be consulted with advantage
and gratification by the Arabic scholar.

1 Journal of the Royal Asiatic Societv, Vol. VIIT. p. 105.

3 Principles and Precedents of Muhammadan Law, being a compilation
of primary rules relative to the doctrine of Inheritance, Contracts, and
Miscellaneous subjects; by W. H. Macnaghten, Esq. 8vo. Calcutta, 1825.

3 The Moohummudan Law of Inheritance according to Aboo Hunecfa
and his followers ; by Neil B. Baillie. 8&vo. Calcutta, 1832,
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A good abstract of Muhammadan law will be found in the -
Journal of the Royal Asiatic Society:' it is from the pen of
Lieut. Colonel Vans Kennedy, and is well worthy the attention
of the student.

Harington, in his Analysis of the Bengal Regulations,
already so “often quoted, has devoted a long chapter to the
Criminal Law of the Musulméns, as modified by the Regula-
tions, which may be said, so far as it extends, almost to
supersede reference to any other work on the subject.” This
chapter on Criminal Law is introduced by a description of
some of the law-books of the Muhammadans, being a reprint
of the paper on the same topic inserted by Harington in the
tenth volume of the Asiatic Researches.

Mr. Richard Clarke, in his abstract of the Bengal Regula-
tions, forming the Sixth Appendix to the Minutes of Evidence
taken before the Judicial Sub-Committee of the House of
Commons in 1832,® has also given a clear and concise exposi-
tion of the Muhammadan Criminal Law.

The principles of this law, as it is now in force in Bengal,
are laid down by Mr. Beaufort, in his Digest of the Criminal
Law of the Presidency of Fort William ; and the work on the
Criminal Law of Madras, which was published by Mr. Baynes,
Civil and Sessions Judge of Madura, in the year 1848, leaves
nothing to be desired on the subject with regard to that
Presidency.!

The proprietary right in the soil, about which so much
has been written, seems hardly to come within the compass
of the present account of the Muhammadan law. I cannot,

however, forbear to mention the learned works of the late
General Sir Archibald Galloway and General John Briggs

oo

1 Journal of the Royal Asiatic Society, Vol. IL. p. 8}.

3 Harington’s Analysis, Vol. I. p. 228 ¢ seq. 2d edit.

3 IV. Judicial, p. 665. 4to. edit.

4 The Criminal Law of the Madras Presidency as contained in the exist-
ing Regulations and Acts. 8vo. Madras, 1848.
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who have especially distinguished themselves by their
researches on this difficult question.!

Of the works by Europeans that have appeared on the
Continent treating of Muhammadan law, the Tableau de
I'Empire Othoman, by Mouradjea D’Ohsson, is entitled fo the
first place. As I have already stated, it is founded almost
entirely upon the Multaka of the Shaikh Ibrdhim al-Halabi,
and embodies a translation of the greater portion of that
treatise. The introduction to the Civil Code is both interest-
ing and valuable ; but the Code itself is wanting in arrange-
ment, and sometimes, unfortunately, even in accuracy.
Mouradjea D’Ohsson did not live to complete his work, but
it was finished by his son. 1f we consider the paucity of
materials, and the backward state of Oriental learning in
Europe at the time when it was composed, it must be allowed
to reflect the highest credit upon its authors. It will always
be referred to with profit by those who may turn their atten-
tion to Indian Muhammadan law, as exhibiting a practical
exposition of the doctrine of Abfu Hanifah and the two
disciples, which obtains throughout the Turkish Empire.

In the year 1841 M. Eugene Sicé of Pondichéry pub-
lished a treatise on the Muhammadan law as current in the
Dakhin.> The author states that he compiled it from the
Kanz, by Nasr Allah Ben Ahmad;® the Khulasat al-Ahkidm,
by Ahmad Aba al-Kéasim Ben Ahmad al-Taya’ti; and the

1 Observations on the Law and Constitution and present Government
of India, by Lieut. Col. Galloway, Chapter 1L p. 32 et seq. 8vo. Lond.
1832. 2d edit. The present Land-tax in India, by Lieut. Col. John
Briggs. Chapter 1I1. p. 108 ¢t sega  8vo. Lond. 1830.

£ Traité des Lois Mahométanes, ou Recueil des Lois, us et coutumes )
des Musulmans du Décan, par M. Eugéne Sicé, de Pondichéry. Journal |
Asiatique, 3™ Série. Tome XII. p. 149.

3 The Kanz, of which M. Sicé promises an edition and tmnslatlon,
probably the Kanz ad-Dakiik of AbG al-Barakat ’Abd Allah Ben Ahmad
an Nasafi, which I have already spoken of in the third class of law-books 1
according to the Sunni doctrines, supre, p. 291.
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Faraiz-i Irtiziyah.! M. Sicé states that the Muhammadans
of Pondichéry are Shfahs; but it is quite clear that no real
Shi’ah would allow many of the doctrines laid down in his
treatise, based as they areon the authority of the Sunnf
Iméams. He,however, mentions that they pay respect to the
memory of Hasan and Husain; and he also quotes as an
authority, in several places, a, certain Imam Ja’far, who is
very likely no other than Ja'far as-Sadik himself. It is
probable that these so-called Shi’ahs of Pondichéry may be a
kind of hybrid sect (not ¢rue Shi’ahs), who venerate ’Ali and
his descendants, and at the same time, through ignorance, pay
respect to the opinions of the great jurisconsults of the Sunnis,
and even grant them the title of Imam.

A series of important papers on the Civil Code of the Sunnis
was published by M. Du Caurroy in the Journal Asiatique;
the first appeared in July 1848.*

M. M. Solvet and Bresnier published at Algiers, in the
year 1846, a treatise on the law of Inheritance according to
the Maliki doctrine : it is an interesting little work, and the
tabular statement of the shares taken by the concurrent
heirs of a deceased, which it was written to illustrate, will
be found of considerable practical utility.

A valuable and recondite contribution by Dr. Worms to
the literary illustration of the proprietary right in the soil
according to the Muhammadan law has appeared in the
Journal Asiatique:* it is full of curious and varied information
on the subject, taken from different authors; and as the

1 This work has been already noticed supra, p. 306.

? Législation Musulmane Sunnite, rite Hanefi, par A. Du Caurroy.
Journal Asiatique, 4™¢ Série. Tome XII. p. 5.

3 Notice sur les successions Musulmanes par Solvet et Bresnier, Alger,
1846, in 8vo.

4 Recherches sur la constitution de la propriété territoire dans les pays
Musulmans, et subsidiarement en Algérie, par M. le Docteur Worms.
Journal Asiatique, 3™ Série. Tome XIV. p. 225.

Y
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extracts are in almost every case accompanied by the original
texts, a reference to a multitude of volumes, and to MSS.
difficult of access, is spared to those Orientalists who may
wish to investigate this most important and interesting topic.

In another volume of the same excellent periodical Mirza

Kasim Bég, Professor at the Imperial University of Saint
Petersburg, has given an admirable account of the rise and
progress of the jurisprudence of the Sunnis, displaying an
intimate acquaintance with the subject, and great ability in
its treatment.! )
. An announcement was made in the Annual Report of the
Asiatic Society of Paris for the year 1848, that M. Kasimirski
de Bieberstein, the librarian of the Society, was occupied in
the preparation of a Shi’ah Code of Law. M. Kasimirski has
himself visited Persia, and his personal experience will thus
enable him to supply practical information on the subject,
which could not be furnished by those who have not enjoyed
the same opportunities.

A volume entitled “ Droit Musulman,” forming the first
section of a projected collection of ancient and modern codes
in general, was published at Paris in 1849.> It is the joint
production of MM. Joanny Pharaon and Théodore Dulau ;
but as M. Dulau informs us that the former gentleman knows
but little law, and that he himself is entirely ignorant of Arabie
(p- 478), it is scarcely necessary to state that the work is
valueless as an authority. M. Pharaon, as it appears, is a
voluminous writer on various subjects; amongst other pro-
ductions, he has written a treatise on the French, Musulmén,

1 Notice sur la marche et les progrés de la Jurisprudence parmi les
sectes orthodoxes Musulmanes; par Mirza Kazem Beg. Journal Asia-
tique. 4™¢ Série, Tome XV. p. 158 et seq.

2 Journal Asiatique, 4™¢ Série, Tome XII. p. 120.

8 Etudes sur les législations anciennes et modernes. Premiére Classe.
Législations Orientales. Premiére partie. Droit Musulman. Par Joauny
Pharaon et Théodore Dulau. 8vo. Paris, 1841.
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and Jewish legislation at Algiers:' this last work I have not
seen.

An important work on the Muhammadan law was published
in Russian, at St. Petersburg, in the year 1850.* The author,
M. Nicholas Tornau, has derived his work from original sources,
and has embodied in it a quantity of information obtained by
himself from living Muhammadan doctors : it comprehends
both the Sunni and Shi’ah laws. This work has been since
{ranslated into German.® ' '

Dr. 8. Keijzer has lately published two works on the
Muhammadan law which I believe complete the list of
Luropean authors on this subject up to present time.*

(3) Laws or THE PorTUGUESE, ARMENIANS, Pigsis, ETC.

It is not an easy task to obtain accurate information with
respect to many of the laws which come under this class. All
of them depend, more or less, and in some instances entirely,
upon arbitrary usage and customs, to which time has given
the force of law.

The natives of India not comprised in the HindG and
Muhammadan classes, even when possessing a Code of laws
of their own, rarely respect its provisions, and are generally
ignorant of its application ; and it is only by a diligent inquiry
into the local customs upon which they rely that justice can
be administered to them in our Courts according to their so-

1 De la législation frangaise, mussulmane et juive & Alger. 8vo.
‘Toulon, 1835. :

2 Izloshénie Natchal Musulmansnago Zakonovédéniya. (An Exposi-
tion of the Rudiments of Musulmén Jurisprudence.) 8vo. St.. Peteisburg,
1850.

8 Das Moslemische Recht aus den quellen dargestellt von Nicolaus v.
Tornauw. 8vo. Leipzig, 1855.

4 Hand boek voor het Mohammedaansch regt, uitgegeven door Mr. 8.
Keijzer. 8vo. ’s Gravenhage, 1855. Het Mohammedaansche Strafregt,
naar Arabische, Javaansche en Maleische Bronnen, door S. Keyzer, 8vo. '8
Gravenhage, 1857.

Y 2
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called systems of jurisprudence. Such being the case, the
subject may be dismissed in a very few words, taking the
different classes of natives seriatim. '

The law of the Portuguese in India is the Roman Civil
Law as current in Portugal,’ but somewhat modified by local
custom.

The Armenians of Bengal, in their petition, which I have
quoted in a former page,’ state that “mo trace of their own
law is now to be discovered :” and it appears to be an un-
doubted fact, that no peculiar Code of laws had been admini-
stered amongst them anywhere since they have ceased to be
a nation.’

No Code whatever is alluded to in Father Chamich’s His-
tory of Armenia; nor is the name or title of any author or
work on law given by the learned Sukias Somal in his ac-
count of the literature of Armenia.*

Mr. Avdall, an Armenian gentleman well versed in the
literature of his country, states, in a communication addressed
to the Secretary of the Indian Law Commission,® that “two
Codes of Armenian law have at different times been compiled.
The first is said to have been compiled under the auspices of
the Armenian King, Johannes Bagratian, about the year 10486,
and is known only through the medium of a translation made

1 See Arth. Duck, De Usu et Authoritate Juris Civilis Romanorum per
dominia principum Christianorum. Lib. 11. cap. 7.

2 Supra, p. 197.

3 Leon the Sixth, the last of the Armenian Monarchs of the Cilicio-
Armenian kingdom, which perhaps was never entirely independent, was
taken prisoner by the Mamliks of Egypt in A.D. 1375. He was released
in 1382, but was not permitted to return to his own country, and wandered
through Europe from place to place until his death, which happened at
Paris in the year 1893. Vahram’s Chronicle, translated by Neumann.
Preface, p. xii. 8vo. Lond. 1831. Printed for the Oriental Translation Fund.

4 Quadro della Storia Letteraria di Armenia. 8vo. Venezia, 1829.

5 Special Reports of the Indian Law Commissioners, 1842, p. 457 note.
And see with regard to the Armenian Laws the case of Beglar v. Dishkoon,
1. Sevestre’s Cases, p. 163 note.
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into Latin, in the year 1548, by order of Sigismund the First,
King of Poland, into whose territories a body of Armenians
had emigrated in the eleventh century. The second is the
compilation of Mechithar Ghosh, a learned Armenian, who
flourished in the end of the twelfth and beginning of the
thirteenth centuries. According to this writer there was, in
his own times, a total absence of laws and law-books among
the Armenians. A copy of this book exists at Venice; but
neither of this, nor of the preceding Code, does any copy exist
in India.”

A few years since I was favoured with a communication on
the subject of the Armenian laws by the Archbishop and
Abbot-general of the Mechitaristan Monastery of San Lazzaro
. in Venice. The learned prelate distinctly stated to me that
the Code of ancient Armenian laws no longer exists. He
said, also, that the Armenians who were established at Leopolis
in Poland in the eleventh century, carried with them the
Armenian laws, which were there administered to them. He
then mentioned the Latin translation made by order of King
Sigismund, and the later compilation spoken of by Mr. Avdall;
adding that there was a MS. of the former, and several of the
latter work, in the library of the Monastery. He also referred
to another Armenian work, which is a translation from the
Greek, and is entitled “ the Laws of Kings ;” and he concluded,
by stating emphatically, that the Armenians who remained in
their own country lost not only their independence, but also
their national laws; and that all those who emigrated have
always been governed by the laws of the countries in which
they have settled. The Archbishop, however, made the gene-
ral reservation, that in ecclesiastical matters all Armenians
are subject to the laws of the Armenian Church, as established
by their ancient holy Fathers.

There is no doubt, therefore, that the Armenians at the
present time have no actual laws especially applicable to them ;
and that decisions in cases to which they are parties can only
be regulated in accordance with local usage.
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The Parsis, who are now settled principally in Gujarit,
and on the north coast of Bombay, are a large and influential
class of natives, and are supposed to have first established
themselves in India about the year 651, when the Sasinian
monarchy was extinguished in Persia by the defeat and
murder of Yazdajird, the last king of that race, and the fire-
worship of Zartusht was supplanted by Islam.

On the establishment of the new creed, a large body of Per-
sians emigrated from Kirmén to India, in order to practise
peacefully the faith of their forefathers, and they are repre-
sented to have carried with them the ancient books of their
religion and law. Such books, however, as are now extant
relate almost exclusively to the doctrines and ceremonial
observances of their religion ; and there are no existing works
which can be considered as forming a Code of laws properly
so called.'

Their present law, if it deserve the name, consists of their
national customs, preserved by immemorial usage, and many
others borrowed from the Hind@is, which are ascertainable
only by reference to the Dustirs, or Pérsi priests, or to the
Mibid, or head, or a Panchayit, of the Cast, for as such they
are considered in India, and they have adopted the Hinda
method of referring disputed points to a Panchayit.

The Act of the Legislative Council of India No. IX. of
1837, may be mentioned here as fixing the law with regard
to Parsfs in certain cases. By this Act it was declared, that

1 Zend-Avesta, Ouvrage de Zoroastre, traduit en Francais sur l’original
Zend par Anquetil du Perron. 3 Tomes 4to. Paris, 1771.—M. Wester-
gaard of Copenhagen, who has been long occupied in researches on
the ancient languages of Persia, is preparing for publication a complete
edition of so much of the Zendavesta as has been handed down to us.
Some years since he undertook the voyage to Bombay for the purpose of
collecting materials ; and since then he has been diligently employed in the
examination of the literary treasures of all the public libraries of Europe.
M. Westergaard’s work will be accompanied by a translation, a grammar
of the two dislccts of the Zend, and a complete concordance of the
Zendavesta.
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all immoveable property belonged to any Péarsis, and situate
within the jurisdiction of the Supreme Courts, should, as far as
regards its transmission in cases of death or intestacy, be of
the nature of chattels real, and not freehold.

The Sikhs do not appear to have any distinct system of
jurisprudence : indeed, the religion itself of the followers of
Niénak can hardly be called an established belief. Its original
elements were deism of a mystical tendency, contemplative
worship, peace and goodwill, and amalgamation of Muham-
madan and HindG.! These principles have, however, become
sadly degenerated in practice. The great distinction between
the Sikhs and the other Hindfis is the abolition of Cast; but
the experiment has proved a most unsuccessful one, as it has
caused, to use the words of Professor Wilson, ¢ the extinction
of many of the restraints which, in the more orthodox system,
supply, however imperfectly, the want of a purer code of faith
and practice.” The sacred books of the Sikhs contain no
systematic exposition of doctrine, and but few practical rules
of conduct; being for the most part of a mystical or moral
purport.® Their laws, if they may be so termed, are adapta-
tions of the HindG system, and depend entirely upon usage,
and not upon any written Code.

I am not aware that the Jain laws have ever been treated
of by any European author, or that their legal writings have
ever been consulted or examined. In some rare instances,
however, when cases have arisen involving questions of Jain
law, the Hind@ law officers of the Courts have given their
opinions, professedly founded on a reference to the Jain

1 A Summary Account of the Civil and Religious Institutions of the
Sikhs. By Professor H. H. Wilson. Journal of the Royal Asiatic Society.
Vol. IX. p. 43.

2 Ib. p. 58.

3 1Ib. p. 45. And see, for an account of the sacred books of the Sikhs,
and some translated extracts therefrom, A History of the Sikhs, by J. D.
Cunmngham Append. I. II. IIL and IV. p. 345 et seg. 8vo. Lond..
1849.
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Ststras. What these Sastras are I have not been able to
ascertain.

An abstract translation of the Burmese Code of laws, entitled
Damasat, or the Golden Rule, appeared in the year 1883." The
Damasat seems to he of considerable antiquity, and presents
many analogies with the Hind( law ; the abstract, however,
is only sufficient to give a general view of the system.

Dr. Rost has, I believe, been for some time engaged in
preparing an edition of a Code of Buddhist laws in the Pili
language, under the auspices and at the expense of the late
Earl of Ellesmere. The existence of this Code was not known
to Iuropeans until it was discovered by Dr. Rost among the
MSS. preserved in the Brstish Museum. It is said to have
been promulgated in the fifth century of our Zra; but it is a
question how far it is Buddhistical in its origin ; and the name
of its reputed author, Manusara, would of itself lead us to infer
that it is founded on the Institutes of Manu, even if the fact
were not abundantly proved by an inspection of its form and
contents. This Palf Code is accompanied by a translation and
commentary in the Burmese language, adapting its provisions
to the wants of more recent times, and appears to be the text
book of the Burmese Courts of Law, as well as those of the
other Buddhist nations who inhabit the extra-Gangic pen-
insula.

The laws of China, also a Buddhist country, have been
made known by the learned labours of Sir George Staunton,
who, in his translation of the Ta Tsing Leu Lee,’ has presented
us with the fundamental laws of the Chinese, and a selection
from their Penal Code. The Leu Lee is held in the highest
veneration in the Celestial Empire, and comprises a general

1 A description of the Burmese Empire, by Father Sangermano, p. 182.
4to. Rome, printed for the Oriental Translation Fund, in 1838. And see
Symes’ Embassy to Ava, p. 303 6t seg. 4to. Lond. 1800.

# Ta Tsing Leu Lee ; being the Fundamental Laws, and a Selection from
the Supplementary Statutes of the Penal Code of China; translated from
the original Chinese by Sir G. T. Staunton, Bart. 4to. Lond. 1810.
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Code of laws, Civil, Fiscal, Ritual, Military, and Criminal,
together with such as are relative to public works.

The Javan law is divided into two departments, that depend-
ing upon the Muhammadan law, and that which rests upon
custom and tradition : the former called Hukm Allah, and the
latter Yadha Nagéra. The Muhammadan law decisions are
guided by the Arabic works on law, or rather by a collection
of opinions extracted from them, and translated into the
Javan language. The law of custom is chiefly handed down
in oral tradition, but is also contained, in a great measure, in
two works, one by Jagul Madah Pateh, which is computed
to be about six hundred years old, and another by Réja Képa.
The first compilation of the Javan laws, in which they were
somewhat blended with the Muhammadan jurisprudence, was
made by order of the first Musulmén prince of Demik.
Another work of this description which is in high estimation
is the Stiria Alam : it will be found translated into English
in Sir Stamford Raffles’ History of Java.! In the latter work
there is also an abstract of some of the laws said to have been
in force in the earliest periods to which Javan tradition
refers.? The proclamations, and the laws and regulations of
the Sovereign, form another source of deviation from the
Muhammadan law. Collections of these have been committed
to writing.*

It is not probable that the Hebrew laws, grafted by the
Rabbinical writers on the Code contained in the Old Testament,
will ever be received or administered in India: those, how-
ever, who are curious in the matter, will find ample informa-
tion as to the Jewish laws of succession and marriage in the
works of the learned Selden.*

1 Raffles’ History of Java, Vol. II. Appendix, C. p. xxxviii. 8vo. Lond.
1830. 24 edit. .

2 Ib. Appendix, C. p. li. 3 Tb. Vol. I. pp. 312, 818.

4 J. Seldeni Uxor Ebraica, seu de Nuptiis et Divortiis ex Jure Civili
veterum Ebreorum, Libri Tres, Ejusdem De Successionibus ad Leges
Ebrzorum in Bona defunctorum. Edit. nov. 4to. Francof. 1695.
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In addition to the above, several races, as the Khonds and
some others, might be ranged under the present head; but
these have no pretension to laws of their own.

It is evident, from this rapid sketch, that the class of natives
of India who are neither HindGs nor Muhammadans rely in
most instances almost entirely upon custom ; that they are
either destitute of particular laws ; that such laws are unknown
or forgotten, or laid aside; or lastly, that they have adopted
modifications of the HindG and Musulman systems of juris-
prudence.

Such is the present state of things; and the uncertainty
caused by it, which has called forth the express complaint of
the more influential portion of this class of natives, seems to
require the interference of the legislature.



CHAPTER VI.

AccouNT oF THE REPORTS OF DECIDED CASESs.

So long ago as the year 1813 Mr. Dorin remarked on the
necessity of establishing the authority of precedent in India in
the following words—* I think it should be enacted by a
Regulation, that from a given period, the judgments of the
Court shall be considered as precedents binding upon itself
and on the inferior Courts in similar cases which may arise
thereafter. This will have the effect of making the superior
Courts more cautious, and of introducing something like a
system for the other Courts, the want of which is now very
much felt.” Again, he says, “ Hitherto it has not been much
the custom to refer to precedent; and for aught the Judges of
the Court may know, the same points may have been decided
over and over again, and perhaps not always the same way.
It is obvious, that having something like a system established
would tend to abridge the labours of the Civil Courts.”

In no instance is the maxim ¢ stare decisis” so imperative
or so peculiarly adapted to the circumstance as when applied
to the laws administered in India, since the practice of the
Courts is unsettled, and not easily to be ascertained, and in
some instances their jurisdiction is ill-defined, and encompassed
with doubt and difficulty : whilst in questions of Native, and
especially of Hind@t law, a reference to the law officers is
generally unsatisfactory. In speaking of such references, Sir
William Jones observed—¢“ I could not with any conscience
concur in a decision merely on the written opinion of native
lawyers, in any cause in which they could have the remotest
interest in misleading the Court; nor, how vigilant soever we

1 Seclections from the Records of the East-India House, Vol. II. p. 20.
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might be, would it be very difficult for them to mislead us;
for a single obscure text, explained by themselves, might be
quoted as express authority, though perhaps in the very book
from which it was selected it might be differently explained
or introduced only for the purpose of being exploded.”* And
again, Sir Francis Macnaghten says, alluding to the Pandits,
“ Native lawyers may fiot be deserving of the blame which is
imputed to them ; but there are instances of their partiality
and tersgiversation, which cannot be palliated or denied. No-
thing but an ascertainment of the law can prove a corrective
of this evil.”® There can be no doubt but that the native law-
officers, as a body, are both learned and respectable, and far
above suspicion of corruption ; but a mere knowledge of texts,
however extensive such knowledge may be, is most often quite
insufficient for the purpose of arriving at a conclusion ; and it
is perhaps too much to expect from an Indian education, that
the law-officers should possess and exercise the discrimination
and impartiality which belong more nearly to the province of
a Judge. “The interminable and troubled sea of Hind
jurisprudence,” says an accomplished author, is sure to pre-
sent something for the support of any opinion which it may be
desirous to keep afloat for the purpose of temporary conve-
nience”*—and thus the ignorance or partiality of the law-
officers may always be supported, and seemingly justified, by
quotations from the commentators, which, taken separately,
are perhaps diametrically opposed to the actual true state of
the law, only to be ascertained by fuller investigation and a
comparison of all the conflicting authorities. The last-men-
tioned writer gives it as his deliberate opinion that the

1 Letter from Sir 'W. Jones, dated March 19th, 1788. Sir W. Jones’
‘Works, Vol. 111 p. 74.% 4to. Lond. 1799.

? Sir Francis Macnaghten’s Considerations on the HindG Law, Pref.
p. xi.

3 Sir W. Macnaghten’s Principles and Precedents of Moohummudan
Law, Pref. p. xx. note.

v
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speculations of commentators have done much to unsettle
the Hindu law ; and the venality of the Pundits has done
more.” And again, “to the Pundits is chiefly attribu-
table the perplexity of the system which it is their province to
expound.”

These inconveniences of a reference to the native law-
officers can only be obviated by the publication of Reports of
Decisions, which would frequently supersede, and generally
controul, such a reference ; since in all cases where a point of
native law has been already determined by men who have
made the study of that law the work of their lives, and who
have brought to the task the advantages of a liberal educa-
tion, such determination would at once present itself, and be
sufficient to fix the vacillating mind of a doubting Judge;
whilst the native law-officers would hesitate before they ad-
vanced opinions, or quoted authorities, at variance with the.
principles laid down by European Judges of established repu-
tation as native lawyers. No one will for a moment dispute,
that in any question of HindG law the word of the illus-
trious Henry Colebrooke is worth the exposition of a thousand
Pandits.

The practice of abiding by precedent is perfectly recognised
both by the Hind@ and the Muhammadan laws. The text of
Manu—“1If it be asked, how the law shall be ascertained,
when particular cases are not comprised under any of the
general rules, the answer is this: That which well instructed
Brahmans propound shall be held incontestable law”*—is, to
the HindG divine authority for deferring to precedent; and it
is perhaps solely on account of the metaphysical tendency of
the Indian mind, which has always interfered with the mere
practical record of mundane matters, that we do not possess
collections of decisions by the more ancient lawyers, which

1 Sir W. Macnaghten’s Principles and Precedents of Hindd Law, Vol. I.
Pref. pp. iv, v.
2 Manu, Book xii. v. 108.
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would have been in most cases as conclusive, as they would
be desirable in all. With regard to the Muhammadan law,
one of its chief foundations, the Sunnah and Hadis, may be
looked upon as .one great body of precedent, a large portion
consisting of decisions passed by the Prophet on questions
relating' to the religion and law which he promulgated. In
addition to this, the numerous collections of the Fatwas of
celebrated lawyers form a mass of precedent hardly surpassed,
in bulk at least, in the legal literature of any nation, and con-
stantly referred to as authoritative in all Muhammadan Courts
of Justice.

The publication of reports of cases other than those involving
questions of native law, is also of the utmost importance for
the guidance both of the Courts themselves, and of the legal
practitioners. Mr. Macpherson, in his admirable treatise on the
procedure of the Civil Courts in the Presidency of Fort William
already mentioned, observes—¢ The practice and doctrines of
the Civil Courts must be deduced, in great measure, from an
examination of the decisions at large, both those which have
been specially adopted and published as precedents, and those
which are issued monthly as a record of the ordinary transac-
tions of the Sudder Court ;' for all decisions practically tend
to shew by what principles the Court is governed ; and they
become law, that is to say, they guide men in their private
transactions, and they regulate the decisions of the Courts.
No one can make the examination to which I have referred,
without perceiving that there is a large body of living doctrine,
which appears to mature itself by degrees in the minds of
experienced judicial officers, but which is not to be met with
in any definite form. Yet by this test the judgments of the
inferior Courts are necessarily tried, and no small portion of
them are quashed for erroneous procedure; frequently with
great severity of comment upon the part of the highest tri-
bunal.”

1 These monthly collections of Decisions will be presently noticed.
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Under all these circumstances, I think that I cannot better
conclude this treatise than by directing the attention of the
reader to such collections of reports as have hitherto been
completed and published, and to those which are still appearing
periodically.

The published collections of reports of Indian Decisions are
not very numerous, but they already exist in sufficient numbers
to be of the greatest practical utility, and additions are being
made to them day by day.

The decisions of Her Majesty in Council on Appeal from
India, were originally inserted in their places in the reports
of Knapp and Moore: they are now published separately by
the latter gentleman, under the title of “ Indian Cases,” and
appear at intervals. There is also a valuable collection of the
printed cases in Indian Appeals, with the judgments annexed,
prepared and arranged by Mr. Lawford, but this collection
was never published.

I inserted in the Appendix to my digest of Indian Cases,'
a work to which I shall presently recur, a valuable series of
notes of cases decided in the Supreme Court at Calcutta, by
the late Sir Edward Hyde East, Baronet, formerly Chief
. Justice of the Court. These notes were originally placed at
my disposal in MS. by the late very learned Judge, and on
his death his son, the present Baronet, Sir James East, M.P.
kindly permitted me to print them in extenso. They will be
found to contain many most important decisions on points of
Native Law, and questions relating to the jurisdiction of the
Court. ’

Reports of cases were inserted by way of illustration, by
Sir Francis Macnaghten, formerly a Judge of the Supreme
Court at Calcutta, in his Considerations on the Hindti Law
as current in Bengal, published in the year 1824, a work
which I have already described. These Reports, from the
nature of the work from which they are extracted, are of
course confined to cases involving questions of Hindf law.

1 Morley’s Digest, Vol. IT. pp. 1—243.
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Notes of cases will be found in Mr. Longueville Clarke’s
editions of the Rules and Orders of the Supreme Court at
Calcutta, published in 1829; of the additional Rules and
Orders which appeared in the same year; and of the Rules
and Orders for 1831-82, published in 1834. These notes of
cases are very valuable, many of those in the two latter col-
lections containing the judgments in full, and relating to
points of native law of the greatest interest.

Reports of cases determined in the Supreme Court at Cal-
cutta, were published by Mr. Bignell, in 1831. A single
number only of these Reports appeared. The cases are fully
and ably reported.

Notes of cases were inserted by Mr. Smoult in his Collec-
tion of Orders on the Plea Side of the Supreme Court at Cal-
cutta, from 1774 to 1813 inclusive, published in 1834. These
notes are succinet, but highly useful, and comprise decisions,
principally on points of practice, from the year 1774 to 1798.

A Collection of decisions of the Supreme Court at Calcutta,
was published by Mr. Morton in 1841. This Collection is
principally compiled from the MS. notes of Sir R. Chambers,
C.J., Mr. Justice Hyde,' and other Judges of the Court; and
the cases relate almost exclusively to questions altogether
peculiar to India. It is needless to add that it is a work of
the greatest utility and authority.

1 These MS. notes of Sir R. Chambers and Mr. Justice Hyde, which
were also liberally made use of in Mr. Smoult’s collection, comprise deci-
sions of the Supreme Court at Calcutta from the year 1774 to 1798. The
volumes in which they are contained were presented by Lady Chambers,
the widow of Sir Robert, to the Supreme Court at Calcutta.—See Smoult
and Ryan’s Rules and Orders, Vol. 1., Pref. p. xxvii.

2 A new edition of Morton’s Decisions, edited by Mr. Montriou, is in
course of publication at Calcutta. It is stated in the advertisement that
the original plan of the work is considerably enlarged in the new edition,
by the addition of notes to each head or title; also of such decisions and
alterations in the law and practice as are necessary to render the book a
useful and complete epitome of the law embraced by the judgments reported,
and a safe guide to the practitioner. I have not yet seen this new edition
of Morton’s Decisions.
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Mr. Fulton published a single volume of reports in the
year 1845. This volume comprises cases decided in the
Supreme Court at Calcutta, between the years 1842 and
1844. Mr. Fulton has since returned to England, and I am
not aware that his work was ever continued.

The example set by Mr. Morton and Mr. Fulton in pub-
lishing the decisions of the Supreme Court at Calcutta, has
been worthily followed by other Barristers of the Court. Mr.
Montriou, in 1850, published a volume of Reports comprising
the decisions of the year 1846 ; in the following year Mr.
Taylor continued these Reports to the end of the year 1848
and the latter gentleman, in conjunction with Mr. Bell, pub-
lished the subsequent cases. Of this last collection I have
not received any parts for a considerable period, but I believe
that it is still in progress.

The only collection of the decisions of the Supreme Court at
Madras is that published by Sir Thomas Strange, C.J. This
work appeared in the year 1816, and comprises three volumes.
The cases are clearly set forth, and the judgments frequently
given entire ; but, from the paucity of the materials placed at
the disposition of the learned Judges at that period, the deci-
sions of the Court, where they relate to questions of native
law, must be taken with some reservation.

A valuable collection of the decisions of the Supreme Court
at Bombay, will be found in the Appendix to my Digest of
Indian Cases,' for these decisions I am indebted to the kind-
ness of Sir Erskine Perry, formerly Chief Justice of that
Court. They gain additional authority from the fact of the
MS. having been carefully revised and corrected by the very
learned Chief Justice himself.

Sir Erskine Perry has published, since his return to Dng-
land, a collection of cases ““illustrative of Oriental life, and the
application of English law to India,” decided by the Supreme
Court at Bombay. This volume appeared in 1853.

1 Morley’s Digest, Vol. II. pp. 247—452.
Z
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The first printed Reports of cases decided in the Courts of
the Honourable East-India Company were published by Sir
William Hay Macnaghten, when Register of the Sudder
Dewanny Adawlut at Calcutta, in which Court the cases were
determined. A second edition of the first two volumes ap-
peared in the year 1827, and the Reports were subsequently
continued in the same form. Those contained in the first
volume were chiefly prepared by Mr. Dorin, afterwards a
Judge of the Court. The notes appended to the cases in this
first volume are entitled to weight, as having been written or
approved by the Judges by whom the cases were decided ;
and those explanatory of intricate points of HindG law are
most especially valuable, as coming from the pen of the learned
Henry Colebrooke. The second, third, and part of the fourth
volumes, were also published by Sir William Macnaghten :
the later cases in the fourth volume, were selected and pre-
pared by Mr. C. Udney, his successor in the office of Register.
The cases contained in volume the fifth were reported by Mr.
J. Sutherland : those given in the sixth and seventh volumes
have no reporter’s name affixed, but they were approved by
the Court, and were, as I believe, prepared by the Registers.

Since the end of the year 1844, these Reports, which were
latterly called “ Select Reports,” published “ as approved by
the Court,” are “but a re-print, accompanied by notes, of
such of the decisions, published monthly, as, containing con-
structions of law, or being illustrative of points of practice,
are adapted to serve as precedents to the Lower Courts.” It
was subsequently determined by a resolution of the Court,
dated the 27th April 1849, that the publication of the Select
Cases should be discontinued. The mere re-print of a selection
from the monthly publications of decisions was perhaps un-
necessary, as the object of pointing out the “leading cases,”
might have been more readily accomplished by the addition
of a tabular reference and explanatory notes, sanctioned by

1 Advertisement to S. D. A. Rep. Vol. VIL Pt. 5.
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the Court, and appended to the monthly issue. This, how-
ever, has not been done, and it cannot be denied that much
inconvenience has arisen from the discontinuance of the Select
Reports.

Reports of summary cases determined in the Sudder De-
wanny Adawlut at Calcutta from the years 1841 to 1840 were
appended to the seventh volume of the above-mentioned
collection. In the year 1845 a selection of Reports of summary
cases was published separately, containing selected decisions
from the year 1834 to 1841, the former year being the period
at which the summary and miscellaneous department of the
business of the Court was first intrusted to one Judge. These
were continued to the end of 1848, and were published as the
first volume of Reports of Summary Cases. In the resolution of
the Court, dated the 27th April 1849, to which I have already
referred, it is stated, with regard to the Reports of Sum-
mary Cases, that “ the Court are of opinion that their publi-
cation may go on, not as ‘approved by the Court, but with
the sanction only, of the Judge in charge of the Miscellaneous
Department, whose decisions they are, and who will note such
of them as he may think useful for publication.”

An Index to the whole seven volumes of the Select Reports
of Regular Cases, and to the first volume of the Select Reports
of Summary Cases, was published in 1849.

A reprint of the Reports of Summary Cases determined in
the Sudder Dewanny Adawlut of Calcutta, comprising reports
from 1834 to 1852, was prepared by Mr. Carrau, and published
at Calcutta in 1853. This work is stated to be published by
authority, and under the revision of the Judges.

Another edition of the summary decisions of the Sudder
Dewanny Adawlut of Bengal from 1834 to 1855, alphabe-
tically arranged, was published at Calcutta, in the latter year.

Reports of cases, chiefly in summary appeals decided in the
Sudder Dewanny Adawlut at Calcutta, were published by Mr.
Sevestre, one of the Pleaders of the Court. Volume the first
of this collection comprises three parts, and was completed in

z2
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the year 1842. These reports, which are exceedingly useful,
are still in progress.

The decisions of the Sudder Dewanny Adawlut at Calcutta,
recorded in English, in conformity to Act XII. of 1843, are
now published monthly. This collection was commenced in
the year 1845, by order of the Right Honourable the Governor
of Bengal, and is still in progress, the decisions of each year
forming a separate volume.

In the volume for 1850 marginal abstracts of the decisions
reported were for the first time added. ‘

The decisions of the Sudder Courts ‘at Agra and Madras,
recorded in English under the above-mentioned Act, the pub-
lication of which commenced respectively in 1846 and 1849,
appear monthly.

The former Reports of cases determined in the Sudder Courts
principally relate to constructions of the written law, touching
.only occasionally on points of procedure and practice ; so that
the publication of the decisions recorded in English, including
cases of every description, may be said to have opened an
entirely new field for the investigation of the student.

These monthly collections are, without question, of the
highest value; and, as they are published simultaneously at
Calcutta, Agra, and Madras, we are enabled to form a com-
parison between the practice of the several Courts of last
resort, which cannot fail to be of the utmost utility in further-
ing the attainment of uniformity of procedure throughout the
Courts in India. Unfortunately, however, the decisions in
these Collections are not easily referred to : the Indices which
are appended are insufficient, and the mode in which the cases
themselves are reported is often such as to render it difficult
to seize their full bearing. It is also much to be regretted
that the plan of adding marginal notes to these collections has
been so long delayed, and is not even now generally followed.
No one who has not examined them with attention can form
an idea of the labour requisite to master the contents of a single
volume. The propriety of the object of their publication, viz.
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“to give all possible publicity to the decisions of the Sudder
Courts,” is unquestionable ; but it may be doubted whether
the requisite publicity might not have been better attained by
adopting a somewhat modified form. I would particularly
refer to the frequent and needless repetition of similar cases
and decisions. This repetition is especially conspicuous with
regard to cases involving points of practice, reports constantly
recurring in which precisely similar circumstances present
themselves, and the erroneous decisions of the lower Courts,
passed on the same points, are reversed, or the suits remanded
on appeal, on identical grounds.'

Mr. Macpherson expresses a fear that these monthly col-
lections of decisions “are but partially known, even to the
Judges and practitioners of the subordinate Courts ;” and, after
an attentive perusal of them, I must add, that I think his fears
are but too well founded. The Judges of the Sudder Courts
in the several Presidencies are, no doubt, well acquainted
with the decisions both of their predecessors and contempo-
raries, and the practice of the Courts has become familiar to
them from long experience; but this is not always the case
with the subordinate judicial officers, to whom it is of the
greatest moment that they should have the means of acquir-
ing the requisite knowledge for their guidance with the least
possible amount of labour and expenditure of time. Does the
present system of publishing the decisions afford such means?
I apprehend that no one will answer in the affirmative. The
judgments themselves, it is true, shew, on the face of them,
that they are the result of patient investigation and deliberate
weighing of the facts, and in numberless instances they are
remarkable for their lucidity and precision. It will, however,

1 As an example of this useless repetition, the reader may refer to the
case of Nowell v. Becher, S. D. A. Decis. Beng. 1845, p. 322. The case
itself occupies three pages, whilst the record of other appeals on the peti-
tions of the same party, containing the same statements repeated verbatim,
and referring to the first report for the opinion of the Court, fills no less
than eighty-three pages.
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be obvious to every one accustomed to the use, and conse-
quently appreciating the value, of full and explicit reports of
the leading cases decided in the superior Courts of Justice,
that the meagre record of judgments, however valuable in
themselves, without discrimination or comment, regardless of
repetition, difficult of reference, and mixing up the most trivial
with those of the last importance, can afford but slight instruc-
tion to the profession at large.

I think that the simplest and most efficacious remedy for
the defects attending the present system of reporting, would
be to revive the publication of the Select reports, “by autho-
rity.” Let every decision of every Court be published, as at
present—it will be useful if only as a check to the subordinate
Judges—but let Select reports be also published, for though
they may be ¢ mere reprints,” the cases comprised in them
will be those which are of the greatest consequence, which
bave the greatest weight as precedents, being selected and
approved by the Court, and those to which the whole legal
profession should have the readiest means of access.

The decisions of the Zillah Courts of the Lower Provinces,
recorded in English, according to Act XII. of 1843, are
printed monthly, in the same form as the preceding collections.
The decisions of the Zillah Courts in the North-Western Pro-
vinces, are also published in a similar way and form; they
were commenced in January 1848. The decisions of the Zil-
lah, subordinate, and assistant Courts of the Madras Presi-
dency, are also now published monthly ; they begin with the
+ cases for the year 1851. All these collections of decisions of
the Zillah Courts are comparatively unimportant, since they
are never referred to in the superior Courts as precedents.

The Reports of cases decided in the Courts of the East-
India Company at Madras, with the exception of the monthly
collections already mentioned, are few in number. A volume
was published in 1843, entitled, Decrees in Appeal Suits de-
termined in the Court of Sudder Adawlut, Vol. L., containing
select decrees from 1805 to 1826 inclusive. The cases in this
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collection which involve questions of Hind{ law are interesting,
as illustrative of the prevailing doctrines of the southern
schools. These decrees are, however, obscurely reported, and,
in some instances, they contain no point of law whatever,
being merely decisions for want of proof.

A collection of Decrees in appeal suits determined in the
Sudder Adawlut at Madras, from No. 11 of 1826 to No. 24,
of 1847, was published at Madras in 1853. .

The first collection of the decisions of the Sudder Dewanny
Adawlut at Bombay, is the well-known series of Reports by
Mr. Borradaile, formerly one of the Judges of the Court, and
the author of the translation of the Mayikha already men-
tioned. Mr. Borradaile’s work is in two folio volumes, and
was published at Bombay in the year 1825. It is replete
with cases on points of law peculiar to the Bombay side of
India, which are very ably reported.

A small but useful publication, appeared in 1843, entitled,
Reports of Selected Cases determined in the Sudder Dewanny
Adawlut at Bombay. The Reports contained in this little
volume were prepared, with few exceptions, by the Deputy
Registers of the Court, and are arranged according to the
dates of the decisions, which are scattered over a period of
twenty years, from 1820 to 1840, the later ones having been
noted by the Judges who sat, as proper subjects for publication.

In 1850, Mr. Bellasis, late Deputy-Registrar to the Sudder
Dewanny Adawlut at Bombay, published a small volume con-
taining decisions of that Court from the year 1840 to 1848, and
intended as a continuation of the Reports of Selected Cases. Mr.
Bellasis states that  the cases reported are for the most part
the decisions of a full Court of three Judges, such being con-
sidered more authoritative as precedents.” A few reports in
this collection were prepared by the late Mr. Babington while
he held the appointment of Deputy-Registrar to the Sudder
Court.

Mr. Morris, in 1855, commenced the publication of reports
of cases disposed of by the Sudder Dewanny Adawlut of
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Bombay ; the first volume contains the whole of the decisions
for the year 1854 ; the subsequent volumes each comprise the
decisions of a year.

In the branch of Criminal Judicature few Reports have
been printed.

The first collection that appeared was of the sentences of
the Nizamut Adawlut at Calcutta. The first two volumes
were prepared by Sir William Macnaghten : the subsequent
volumes have no reporter’s name. This collection is I believe
still in progress.

In January 1851 a monthly series of the decisions of the
Nizamut Adawlut at Calcutta was commenced, and still
appears in a regular series.

At Madras a similar issue of reports of criminal cases deter-
mined in the Sudder Foujdary Adawlut began in the same
year : marginal abstracts are added in this series.

A valuable collection of reports of cases determined in the
Sudder Foujdary Adawlut at Bombay, compiled by Mr. Bel-
lasis, and comprising decisions from 1827 to 1846, appeared in
the year 1849. The cases recorded in this collection have been
selected to illustrate the application of the Bombay Criminal
Code, both in questions of evidence and of punishment, and
also to settle doubtful points of procedure and practice. The
reporter has prefixed to his work a succinct account of the
various changes the constitution of the Sudder Foujdary
Adawlut has undergone since its first institution.

In the year 1852 the publication of the decisions of the
Nizamut Adawlut of the North-Western Provinces was begun,
commencing with the decisions of the year 1851.

Mr. Morris in the year 1855 published a collection of
reports of cases disposed of by the Sudder Foujdary Adawlut
of Bombay, the cases commencing with those of 1854. Two
volumes are published every year, each containing the decisions
of six months.

The above account of the reports comprises, as I believe,
all those that have been published. It remains to say a few
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words respecting a work of my own which is intimately con-
nected with the subject.

Many years ago, when I first commenced the study of the
Law of India, I soon discovered that the means of referring to
the main sources from which fixed principles must be derived ;
viz. the decisions of competent courts, illustrating and inter-
preting the doctrines laid down in the text-books of the native
laws and explaining ‘the laws enacted by the Government of
India, were but few and scanty : in fact a great part of the
reported cases were almost inaccessible. I possessed a large,
and, I believe, a perfect collection of the printed decisions of
the various Courts, most of them rare and many of them
scarcely procurable, as well as a number of notes of cases and
judgments in MS., which I have mentioned in the above
account of the reports, and, feeling sure that I could not
employ my time more usefully, I, after much labour, prepared
for the press an Analytical Digest of all the reported cases
that had come into my hands. In the year 1850 I published
the first two volumes of my Digest accompanying the text by
copious notes referring to the original authorities and explana-
tory of doubtful points. The favourable reception of my
work, both in this country and in India, induced me to con-
tinue it ; and in the year 1852 I published the first volume of
a “ New Series” comprising the decisions of all the Courts to
the end of 1850. I had intended to continue the issue of
supplementary volumes periodically ; but the reports of the
Indian Law Commissioners, appointed in 1853 by virtue of
the Statute 16th and 17th Vict. c. 95, which seemed to
announce the total subversal of the pre-existing Judicial
system of India, at least so far as the practice of the Courts
was concerned, put a stop to my labours for the time. I trust
to be able to continue them at some future period; or to
publish a second edition of the entire Digest, continuing it to
the time of publication, in the event of alterations being made
in the constftution and practice of the Courts, and of the Laws
generally, of so considerable a nature as to render it advisable
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to remodel the whole work. Meanwhile as the Digest stands
at present it comprises nearly 6000 decided points applicable
to the actual state of the Law of India, and from the com-
mendations that have been bestowed upon it, after a long
trial of its merits, by those most qualified to form an opinion,
I believe I may be justified in saying that it has not been
found either incomplete, ill-arranged, or insufficient.



POSTSCRIPT.

Ix the preceding pages I have, as I believe, recorded all the
most important provisions of the enacted and published law of
British India; but a treatise on the Administration of Justice
in that country would not be complete without mention being
made of a system which exists independently of such enacted
and published law.

During the Government of the Marquis of Hastings, from
1818 to 1823 much new territory was acquired, and such new
territory was specially exempted from the Regulation Law ;
several of our more recent acquisitions, of which the Punjib
is the most important, have been similarly exempted, and
these are collectively called the Non-Regulation provinces. To
these Non-Regulation provinces no regular enacted laws what-
soever have been applied : their existence is not even recognised
by the law, and they are governed under such particular instruc-
tions as the executive government may issue to its officers,
whether civil or military, to whom the administration of such
provinces or districts has been committed. It is obviously im-
possible to give a detailed description of a system, if it deserve
the name of system, in which the elements are so variable and
fluctuating, and which differs in the several provinces according
to existing local circumstances : a general account must there-
fore suffice. A principal feature of the system appears to be the
union of the executive and judicial functions in one individual ;
the office of Judge being added to that of Magistrate and Col-
lector. The instruction is that the spirit, but not the letter, of
the Regulations is to be followed ; and practically the general
course followed is that, in criminal matters, the Regulations
are pretty closely the rule. In the Civil Court, the Regula-
tions are entirely dispensed with, and the Court is conducted
on what are considered to be simple and natural principles,
suited to the country ; and in revenue matters special direc~
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tions are received from Government. Natives are freely
employed as Panchayits, not independent of the Civil Court,
but worked under its immediate supervision and control, in
some respects like an English jury,' although they -decide
many issues of law, as well as of fact. The Judge is rather
superintendent of the administration of justice than required
to possess a technical knowledge of the law.

The foregoing slight description of the system for the Non-
Regulation provinces has been almost entirely taken from Mr.
Campbell’s “ Modern India,” to which excellent work, I must
refer the reader for further details.* It appears that the sys-
tem has worked well as yet, and it has been warmly advocated
by many of those who have taken part in it—Mr. Campbell
amongst the rest; but it is scarcely necessary to point out to
the lawyer, or indeed to any unprejudiced person, that the
absence of enacted laws, and of fixed definite rules of pro-
cedure,’ must, sooner or later, be productive of inextricable
confusion. It does not admit of question that the formation
of a Code of Laws should be approached cautiously, und not
attempted until sufficient materials have been collected ; and
perhaps no better plan could have been devised with regard
to the Non-Regulation provinces than to exempt them for the
present from the Regulation law, and to direct the adminis-

1 This is however wholly in accordance with the Regulation Law:
the employment of natives as Panchayits or jurors has not it seems been
very successful in the Regulation provinces (see infra the Glossary, sub voce
Panchdyit), whatever may be the case in the districts exempted from the
operation of the Codes of Regulations.

3 Modern India, by George Campbell, Esq. pp. 183, 233, 250, 545, ef
seg. 8vo. London, 1852.

3 T must not be understood as saying that rules of procedure have been
entirely neglected. Mr. Campbell mentions (Modern India, p. 516) a
very brief and simple Code of Procedure, entitled, « Rules for the Admini-
stration of Civil Justice in the Punjab and Cis-Sutlej Province,” which has
been promulgated - under the authority of the Governor General. I have
pot been able to meet with this work.
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tration of justice by instructions from the Executive Govern-
ment. With respect to the Punjab, this exemption was
especially advisable, since our knowledge of the laws and
customs of the Sikhs was and is so limited, that the immediate
introduction of the Bengal Code in that province would have
been probably oppressive. =~ But when the time comes,
when our knowledge of the newly acquired provinces shall be
sufficient, laws should and will be no doubt enacted, specially
adapted to them; the Acts of the Governor-General in
Council in continuation of the Regulation law, will form an
additional Code of Law and Procedure which will suffice for
the requirements of the Non-Regulation provinces, and the
anomaly of certain districts being excepted from the operation
of the general enacted law of India will cease to exist.

THE END.
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GLOSSARY.

[Tr1s explanation of the native terms occurring in the preceding pages,
is extracted almost verbatim from Professor Horace Hayman Wilson’s
admirable “ Glossary of judicial and revenue terms, and of useful words
oceurring in official documents relating to the administration of the Govern-
ment of British India,”” compiled and published under the authoriti of the
Honourable Court of Directors of the East-India Company, 4to. London,
1855. 1 regret not having been able to adopt the learned Professor’s me-
thod of transcribing native words, but the various tyges which he employed

::ioijald imt be procured by the publishers of my work without considerable
elay.

*Anir, (Arabic) An officer of Go- aay by the Nazim for the trial of

vernment in the financial depart-
ment, especially a collector of
revenue on the part of the Govern-
ment, or of the farmer of the re-
venue, also himself a farmer of, or
contractor for, the revenue under
the native system, and invested
with supreme authority, both civil
and military,in the districts which
he farmed, as is still the case in
several native states, especially
Oude and Hyderabad. In the
early settlement of Benares by the
Government of Bengal the *Amil
was intrusted with the joint power
of Hikim or magistrate, and Tah-
sildar or collector, and was respon-
sible for the realization of a fixed
amount of revenue, being pre-
cluded from levying any excess on
the Government demand.
ApawvruTt, (*Adélat—Arabic) Court
of justice ; justice, equity. Under
the Muhammadan Government
the ’Adalats, or Courts of Justice,
were four :

1. Nizdmat ’Adilat, the Su-
preme Court of Criminal Justice,
nominally presided over bythe N4-
zim, or Viceroy of the province.
This was subdivided into the Roz-

’adélat, or Court held on a Sun-’

capital offenders, and the *Adélat
ul ’Aliyat, the High Court, in
which affrays, quarrels, and cases
regarding personal property were
tried : this was usually presided
over by the Nizim’s deputy, or
Daéroghah.

2. Diwéni.’Adélat, The Civil
Court of the Diwan, the chief offi-
cer in charge of the revenue of the
princii)ality.

3. Faujddri *Adélat, The Court
of the Faujdar, or chief of the ma-
gistracg and police of a district;
the Subordinate, or District Cri-
minal Court.

4. ’Adalat al-Kézi, The Court
of the Kazi, the chief judge of a
town or district in civil causes and
questions regarding the Muham-
madan religion. Under him the
Muhtasib held a Court for the ad-
judication of offences against
morals—as drunkenness, gamb-
ling, &e

AMEEN, ('Amin-—Arabic) A confi-

dential agent, a trustee, a commis-
sioner ; applied in Upper Iundia
especially to a native officer of
Government, employed either in
the revenue department to take
charge of an estate and collect the
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revenues on account of Govern-
ment, or to investigate and report
their amount ; or in the judicial
department, as a judge and arbi-
trator in civil causes.

DarBAR, (Persian) A court, a royal
court, an audience or levee.

DewaN, (Diwin—Persian) A royal
court, a council of state, a tribunal
of revenue or justice. A minister,
a chief officer of state. Under the
Mubammadan government it was
especially applied to the head fi-
nancial minister, whether of the
state or of a province, being
charged, in the latter, with the
collection of the revenue, the re-
mittance of it to the imperial
treasury, and invested with ex-
tensive judicial powers in all civil
and financial causes. Under the
Maratha government the Diwén
was_the chief minister after the
Pradhdn. The title also denoted
the head officer of any revenue or
financial department, as the Diwin
of the mint, of the jewel office,
and the like ; in which sense it is
retained under the British govern-
ment, as the Diwédn of the mint,
of the bank, of the salt-agency,
and, formerly, of a collectorate,
and is even applied to the mana-
gers of Zamindaris for native pro-
prietors, and to native servants
intrusted with the management of
the financial interests of a house
of business, or of any responsible
individual. The title of Diw4n,
or office of Diwéni, equivalent to
the right of collecting the whole
revenues of Bengal, Bahar, and
Orissa, was conferred upon the
East-India Company by the nomi-
nal emperor of Hindustan, Shih
’Alam, n 1765.

DewaNKY, (Diwdni—Persian) adj. Of
or relating to a Diwén, civi]], as
opposed to criminal. subst. The
office, jurisdiction, emoluments,
&c., of a Diwdn. The right to

receive the collections of Bengal, |

Bahar,and Orissa, conferred on the

GLOSSARY.

East-India Company by the titular
Moghul. Itis used also in the
early reports for the territory of
which the revenue was receivable
under the grant in Bengal.

Drwanwny-Apawrur, (Diwéni *Ada-
lat—Persian) see Adawlut.

Divar, (Arabic) The price of blood,
a tax imposed for any act of of-
fence against the person : in cases
of homicide, payable to the rela-
tives of the J‘)aceased.

Farwa, (Arabic) A judicial sen-
tence, a judgment ; but more usu-
ally applied to the written opinion
of the Muhammadan law officer of
a court.

Freymax, (Farmin — Persian) A man-
date, an order, a command, a pa-
tent.

Fouisnir, (Faujddr— Persian) An
officer of the Moghul government,
who was invested with the charge
of the police, and jurisdiction in
all criminal matters. A criminal
judge, a magistrate. The chief of
a body of troops.

Fovspary, (Faujdiri — Persian)
subst. The office of a magistrate
or head of police, or -criminal
judge. adj., Relating to the office
of Faujdér; criminal, as opposed
to civil; levied as a tax for the
support of the police, &e.

Fouspary Apawrur, (Faujdéri
’Adalat—Persian) see Adawlut.
The chief Criminal Court in the
Madras presidency. By Act VIII.
of 1842, all the Courts of the
highest jurisdiction were directed
to be cailed “Sudder Courts.”

JLciR, (Persian) A tenure common
under the Muhammadan govern-
ment, in which the public revenues
of a given tract of land were made
over to a servant of the state, to-
gether with the powers requisite
to enable him to collect and ap-
propriate such revenue, and admi-
nister the general government of
the district. The assignment was
either conditional or wuncondi-

tional ; in the former case, some
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public service, as the levy and
maintenance of troops, or other
specified duty, was engaged for:
the latter was left to the entire
disposal of the grantee. The as-
signment was either for a stated
term, or, more usually, for the
lifetime of the holder, lapsing, on
his death, to the state, altbough
not unusually renewed to his heir,
on payment of a Nazardnah, or
fine, and sometimes specified to
be a hereditary assignment ; with-
out which specification it was held
to be a life-tenure only. A Jigir
was also liable to forfeiture on
failure of performance of the con-
ditions on which it was granted,
or on the holder’s incurring the
displeasure of the emperor. On
the other hand, in the inability of
the state to vindicate its rights,
a Jigir was sometimes converted
into a perpetual and transferable
estate ; and the same consequence
has resulted from the recognition
of sundry J4zirs as hereditary by
the British government after the
extinction of the native govern-
ments by which they were origi-
nally granted ; so that they have
now come to be considered as
family propertics, of which the
holders could not be rightfully
dispossessed, and to which their
legal heirs succeed, as a matter of
course, without fine or Nazarinah,
such having been silently dispens-
ed with. is is particularly the
case in the Maratha territories, in
which, when first conquered, Jagir
grants were found to be numerous,
reducible to three classes—1.
Those held by descendants of the
original ministers of the Rajas, as
the Pratinidhi and the Pradhins,

rior to the usurpation of the
g’eshw&, but continued, in some
instances, under his rule; 2. Those
held by military chiefs, on condi-
tion of service, some of whom have
held their fiefs from the time of
the Mubammadan monarchies ;

and 3. Those held under grants
from the Peshwas, generally Brah-
mans or Marathas of low family:
they were all allowed to retain
their lands on the principle of
securing their services on a mode-
rate scale, preserving the sove-
reignty of the British government
entire, and interference with the
cﬁefa o‘% extraordi occasions
only. ith re to the Jigir
in general, the egsa;eflcial object i%lld
character of the t was com-
monly specified by the designation
attached to it.- The term is also
in use, although with some liccnse,
to designate temporary grants,
allowances, or stipends, from the
government to individuals.

JAMADAR, (Jama’ddr—Persian) The

chief or leader of any number of
persons ; in mili lan, e, &
native subaltern ?ﬂriycer, s%lclgﬁd to
the Stbahdéar ; an officer of police,
customs, or excise, second to the
Dirdghah ; a head domestic ser-
vant, a sort of major-domo, but
unconnected with the table de-
partment : among the Marathas,
an officer appointed to protect the
crops from the depredations of an
army and its followers.

Kamavispar, (Kamavisdir—Mara-

thi) The head revenue-offcer of a
district, entrusted also with the
police. In Kanara the Kamaishi-
d;‘;:ac::.ll K:l:lméviﬁi-dﬁr was also
especially the collector, managi

lands that were rmanentl%
temporarily occupied by the state,
the Amin of the upper provinces.

KaviLear, (Kévalkar—Tamil) A

protector, a guardian, a watchman;
the village watchman, who also
commonly acts as a messenger
and guide for travellers.

Kizi, (Arabic) A Mubammadan

Judge, an officer formerly appoint-

ed by the government to admi-

nister both civil and criminal law,

chiefly in towns, according to the

principles of the Kurdn: under

the British authorities the judicial
2aA
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functions of the K4zis in that

capacity ceased, and, with the ex-
ception of their employment as
the legal advisers of the courts in
cases of Muhammadan law, the
duties of those stationed in the
cities or districts were confined to

the preparation and attestation of

deeds of conveyance and other
legal instruments, and the general
superintendence and legalization
of the eeremonies of marriage, fu-
nerals, and other domestic occur-
rences among the Muhammadans.

Kizi ar-KvzLT, (Arabic) The prin-
cipal Kézi under the Britis fo-
vernment, the head Muhammadan
legal officer of the Sadr ’Adélats,
or chief Courts of appeal.

Kurwiy, (Persian) The chief officer
of Police for a city or town, a
superintendent of the markets.

LixnIris, (Arabic) Rent-free land,
applied to land exempted for some
particular reason from paying any
part of the produce to the state.

Manirxari, (Marathi) A revenue
and police officer in charge of a
district : in the former depart-
ment he was usually subordinate
to the Kam4visddr; in the latter
he was accountable to the govern-
ment direct, or to its representa-
tive in the district.

MirL, (Arabic) Wealth, goods, ef-
fects, property of any description :
in Mubammadan law it is some-
times used for personal as opposed
to real property, or for money as
distinguished from goods and chat-
tels: in India it was used for the
public revenue from any source
whatever, but more especially for
that derived from land, to which
sense, as a fiscal term, it is now
restricted, or the revenue claimed
by the government from the pro-
duce of cultivated land, the wealth
of the state.

MasNap, (Arabic) A throne; a
large cushion on which they re-
cline.

MorussiL, (Mufassal—Arabic) Pro-

perty separate, distinct, particu-

lar: in Hindastén, a subordinate
or separate district ; the country,
the provinces, or the stations in
the country, as opposed to the
Sudder (Sadr), or principal sta-
tion or town: any other place
than the ordinary place of office
or residence; as a Déroghah,
leaving a police station to go to a
village in his jurisdiction, is said
to have gone to the Mufassal, and
the same is said of a villager who
has gone from his cottage into
the fields : its most usual applica-
tion in Bengal, however, is to the
country in general, as distinct
from Calcutta.

Moonsirr, (Munsif—Arabic) Equit-
able, just: a decider of what is
just, an arbitrator, a judge: ap-
plied under the British govern-
ment, to a native civil judge of
the first or lowest rank.

Murmi, (Arabic) A Muhammadan
law-officer, whose duty it was to
expound the law which the Kézi
was to execute: the latter, in
British India, usually discharges
the duties of the Mufti also.

NAiis-1 Nizim, (Persian) A deputy-
governor and administrator of
Justice: an officer nominally under
the Nawdb of Bengal, but ap-
pointed by the British authority
to superintend the administration
of criminal justice. The office
was abolished in 1790.

Nawis, (Arabic) A viceroy or go-
vernor of a province under the
Moghul government, whence it
became a mere title of any man
'of high rank, upon whom 1t was
conferred without any office being
attached to it.

Nizamur (Nizimat—Arabic) The
office of the Nizdm, the adminis-
tration of police and criminal law :
as a financial designation it was
applied, under the Muhammadan
government, to lands paying
revenue to the Nézim, not to the
Diwén, or financial minister of a

rovince, termed also Nizimat
Lahall. '
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Nizamur ApawruT, (Nizdmat *Ad4-
lat—Arabic) The chief criminal
Court, or Court of the Nizdm, ap-
plied at present to the chief cri-
minal Courts of the British pro-
vinces.
Pancuivit, (Panchéit — Hindus-
tdni) A native court of arbitration,
consisting of five or more members
chosen by the parties themselves,
or appointed by the civil officers
of the government, for the deter-
mination of petty disputes among
the people, especially in matters
affecting the usages of cast or
occupation : (however prized by
the natives when other means of
obtaining justice were unavailable,
and when Panch-parameswara, the
Pancha is the supreme deity, was
a proverbial phrase in the south
of India at least, there are now
few occasions in which this sort
of assembly is spontaneously had
recourse to, or in which its judg-
ments are regarded as decisive,
and this notwithstanding great
%nins have been taken by the
ritish government to render it
effective).
Pawpir, (Pandita—Sanskrit) A
learned Brahman, one who makes
some branch of Sanskrit learning
his especial study, and teaches it.
Parkr, (Hindustdni, Patél, Mar.)
The head man of a village, who
has the general control and man-
agement of the village affairs, is
head of the police, and exercises,
to a limited extent, the functions
of a magistrate ; he is also the
principal agent in the realization
of the revenue, and the chief me-
dium of communication with the
officers of government: in the
Maratha countries the office is
frequently held under & govern-
ment grant, in many instances that
of the government of Dihli, and
has certain emoluments and privi-
leges attached to it: it is here-
ditary and saleable with the con-
sent of government, and the actual

occupant may admit a partner:
.the term is principally current in
the countries inhabited by, or
subject to the Marathas, and ap-

to be an essential Marathi
word, being used as a respectful
title in.addressing one of that na-
tion, or a Stdra 1n general.

Peox, (¢) The term commonly used
by Europeans for the Persian
word Piyadah, a foot-man, a foot-
soldier, an inferior officer of police
or customs, or of courts of justice,
usually wearing a badge, and
armed with a lance or sword and
shield: in some places the term
denotes a kind of local militia hold-
ing lands on condition of police or
military service: it is also com-
monly, though laxly, used as a
synonym of Harkérah, to denote a
running footman, a courier, a mes-
senger.

Pereurnan, (Parganah—Persian)
A district, a province, a tract of
country comprising many villages,
but ot‘:y whiclg seve%al go{o consti-
tute a Chakla or Zillah (Zila’) : the
actual extent varies, but the dis-
tinction is permanent.

Pesukagr, (Péshkir—Persian) An
agent, & deputy, a manager in
general for a superior or proprie-
tor, or one exercising in revenue
or custom affairs a delegated au-
thority : in Bengal the native offi-
cer in a Judge’s or Collector’s
office; next in rank to the B8i-
rishtahddr or head native officer
in such office, who hag the general
superintendence of the establish-
ment and charge of the public
records and official documents and

papers.
PoLiaag, (Piligira—Mar.) A petty
chieftain : in the south of ].Il)led.ia,
especially in Karnita, the Poligar,
or Polggar, of early writers, occu-
pying chiefly tracts of hill and
forest, subject to pay tribute and
service to the paramount state,
but seldlom paying either, and
more or less independent, subsist-
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ing in a great measure by plunder:
on the subjugation of the countsy
most of the Poligars were dispos-
" sessed, some were pensioned, and
a [fe'w were allowed to retain some
of their villages at a quit-rent;
these have now subsaded into
peaceable land-holders. :

Principar SUDDER AMEEN, se

" . Sudder Ameen.

Rasan, (Raji—Sanskrit) A king, a
prince, a title given by the native
governments, and in later times
by the British government, to
Hinds of rank: it is also assumed
by petty ehiefs in various parts of
HindGstin, and is not uncom-
monly borne by Zamindérs.

Sir1siN, (Persian plural of the Ara-
bic Sélis, a third or one of three)
Umpires, arbitrators.

SusaEDLR, (Persian) The governor
of a Stbah or province, a viceroy
under the Moghul government :
a native military officer.

SaBanDAri, (Persian) The office of
governor or viceroy.

Supper AMEEN, (Sadr Amin—Ara-
bic) A chief commissiofter or arbi-
trator, the title of a class of native
civil judges under the British
government, distinguished as Sadr
Amins and Principal Sadr Amins:
these are the second and third in

‘rank, counting from the first or
lowest, viz. the Munsifs.

SuppEr ApAWLUT, (Sadr *Adilat—
Arabic) The chief court of civil
justice, the Company’s chief court
and courtsof final appeal in India
in the Madras presidency.

SuppER DEWANNY ADAWLUT, (Sadr
Diwéni ’Adélat—Persian) The
chief Court of civil judicature, the
Company’s chief courts, and courts
of final appeal in India, in the Pre-
sidencies of Bengal and Bombay.

Supper FouspARY Apawigr, (Sadr
Faujdiri ’Adédlat—Persian) The
chief criminal Courts of the Com-
pany’s government in the Presi-
dencies of Madras and Bombay.

SuppER N1zAMAT ADAWLUT, (Sadr

Nizdmat ’Adélat—Arabic) The
chief criminal Court of the Com-
pany's government in the Presi-
dency of Bengal.

Tanniar, (Talaydri — Malaydlam)
A head-man, a chief.

TarookpAR, (Ta’allukddr—Persian)
A holder of a Talook (Ta’alluk) :
in some places a government offi-
cer; a collector of revenue from
the cultivators, either on behalf of
the state or of the farmer of the
revenue, whose undue exaction it
is his duty to prevent.

Tarooxpiri, (Ta’allukdéri — Per-
sian) The tenure, office, or estate
of a Ta’allukdér.

Warax, (Arabic) Country, native
country, place of residence, horge :
amongst the Marathas it has
come to import any hereditary
estate, office, privilege, property,
or means of subsistence, a patri-
mony.

Zaminpir, (Persian) An occupant
of land, a land holder : the rights
of the Zamindir have been the
subject of much controversy with
reference to his character as here-
ditary owner of the land he oc-
cupies, or as the responsible col-
lector only of the revenues on
behalf of the Government. Under
the Muhammadan administration
the latter was the -capacity in
which the Zamind4r was ordina-
rily considered, and the chief au-
thorities never hesitated to exer-
cise the power, when they pos-
sessed it, of turning out a Za-
mindér and placing another in
the Zamindiri, whence the one
in possession was termed Sanadi
or Ahkidmi, the Zamindir by pa-
tent or command. Whilst man-
aging the lands and realizing the
revenue the Zamindir was al-
lowed a fee or commission of ten
per cent upon the total collections,
and a portion of the land was ex-
empted from the revenue|assess-
ment to the extent of five per
cent. on the collections, under the
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name of Nénkér, being intended
for the personal support of the
Zamindar and his family : further
deductions from the stipulated
amount of revenue, termed Ma-
thaut, were also allowed, to cover
various charges borne by the Za-
mindér: on the other hand, he
was empowered to levy internal
duties and customs on articles of
trade passing through his district,
and to impose petty taxes, or Ab-
wibs, on the cultivators, in ad-
dition to the portion of the pub-
lic revenue demandable from them
individually : on his relinquishing
the management of the Zamin-
dérf, or being removed from it
without cause of grave offence, it
was customary to assign him, as
Mailikdnah, ten per cent. on the
Sadr collections, or the same rate
on the nett collections when held
Khas, or managed by the govern-
ment officers direct. But although
in these respects the Zamindar
agpears to be a representative of
the State, employed to realize
and transfer to the public treasure
nine-tenths of the revenue, and
to be nominated or removed at
pleasure ; yet the practice of he-
reditary succession, and the right
to mortgage and sell, partook
more of the tenure of ownership,
and extensive tracts came to be
held by successive generations of
the same family, through more or
less protracted periods, in some
instances apparently from a date
anterior to the fiscal regulations
of the Muhammadan governments;
in the decline of the latter, also,
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many Zamindériswhich were held
eriginally under a special grant
were converted into hereditary

proprietaries, and the Zamindérs,*

appropriating by fraud or foree
very extensive districts, assumed
the state of chiefs and princes,
and were sometimes powerful
enough to resist the authority and
withhold the revenues of the
state. The question of right was,
however, set at rest in Bengal,
Bahar, and Orissa, in 1793, by
the terms of the perpetual settle-
ment, which recognized Zamind4rs
and independent Ta’allukdirs as
‘““actual proprietors,” enjoying
their estates in absolute ownership
as long as they paid the govern-
ment revenue, or nine-tenths of
the fixed nett proceeds of the
lands, and liable to dispossession
in case of failure, by the sale of
their lands at public auction. The
same measure was subse%uently
adopted at Madras, and Zamin-
darswere designated as proprietors
of land, along with otEer classes
with whose rights and recognition,
as was afterwards explained, it
was not intended to interfere.

Zaminpiri, (Persian) The office
and rights of a Zamindar, the
tenure of a Zamindéri, the tract
of land constituting the posses-
sions of a Zamindar.

Zivuam, (Zila’'—Arabic) Side, part,

a division, a district : under the
British administration, a province,
a tract of country constituting
the. jurisdiction of a commissioner
or circuit judge, and the extent
of a chief collectorate.

END OF THE GLOSS8ARY.
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