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German law is followed only in the punifhment of crimes
committed beyond the extent of their own territory.

They are plainly told, that their crimes fhall meet
with no mercy, and they are refufed even the afylum of
churches. ' : S

The bithops had an immenfe authority at the court
of the Vifigoth kings, the moft important affairs being
debated in councils. All the maxims, principles, and
views of the prefent inquifition, are owing to the code of
the Vifigoths, and the monks have only copied againft
the Jews the laws formerly enacted by bifhops. ]

In other refpe@s the laws of Gundebald for the Bur-
gundians feem pretty judicious, and thofe of Rotharis
and of the other Lombard princes are ftill more fo. - But
the laws of the Vifigoths, thofe for inftance of Recefluin-
thus, Chaindafuinthus, and Egigas, are puerile, ridicu.
lous, and foolifh; they attain not their end; they are
ftuffed with rhetoric, and void of fenfe, frivolous in the
fubftance, and bombatftic in the ftyle.

CHAP 1L

That the laws of the Barbarians were all perfonal.

IT is a diftinguithing chara&er of thefe laws of the
Barbarians, that they were not confined to a certain
diftri&; the Frank was tried by the law of the Franks,
the Alleman by the law of the Allemans, the Burgun-
dian by that of the Burgundians, the Roman by the
. Roman law; nay, fo far were the conquerors in thofe
days from reducing their laws to an uniform fyftem or
body, that they did not even think of becoming legifla-
tors to the people they had conquered.

The origimal of this I find in the manners of the
German people. Thefe nations were parted afunder by
marfhes, lakes, and forefts; and Cafar + obferves, they
were fond of fuch feparations. Their dread of the
Romans bronght about their re-union; and yet each

4 Ds bello Gallico, b, 6,
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individual among thefc mixed people was ftill to be tried
by the eftablihied cuftoms of his own nation. - Each
peoplc apart was free and independent, and whzn they
came to be intermixed, the iudependency ftill continued;
the country was common, and the government pccullar,
the territory the fame, and the nations different. The
fpirit of perfonal laws prevailed therefore among thefe
people before ever they fet out from their own homes,
and they carried it with them into their conquefts.

We find this cutom efablithed in the formulas of
‘Marculfus *, in the codes of the laws of Barbarians, but
.chiefly in the law of the Ripuarians §, and in the de-
_crges of the kings of the firft race §,. from whence the
capitularies made on that fubje& in the fecond || race
were derived.  The childien § followed the law of their
father, the wife * that of the hufband, the widow }
came back to her own original law, and the freedman }
was under that of his patron. - Befides, every man could
make choice of what laws he pleafed ;. but the confli-
tution of || Lotharius I. required this choice fhould be
made public..

CHAP IIL

Capxtal dfermte betaween the Salic laws, and thofe of tl»e
Vxﬁgothn and Burgundmm.

WE have almdy obferved, that the laws of the Bur-

gundiaas and Vifigoths were impartial; not {o the

Salic law, for it eftablifhed between the Franks and Ro-

mmans the moft mortifying diftinétions. When a Frank, a

- Barbarian, or one living under the Salic law happened to

* Lib.i formul. 8. t Chap. 3.

4 'That of Clotarius in §60. Balufius's edit. of the ca,itularics,
" tpme i. art. 4. ibid. in fine.
‘, i Capmd added to the law of the Lombards, lib. i. tit. 25.
cap. 71. lib. ii. tit. 41. cap. 7. et tit. 56. cap. I. ct 2.

§ Ibid. Lb. ii. tit. 5. ® Ibid. t 1bid. cbqp. %
# 1bid. lib. ii. tit. ii. 35. cap 3.
K In the law of the Lembards, Lib. ii. tit. 57.

|
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be killed, a compofition-of two hundred fols was to be
_paid to his relations *; oply on¢ hundred upon the kxllmg
of a Roman poffeflor +, and:no more than forty-five fora -
Roman tributary. The compofition for the murder of
one of the king’s vaffals, if a Frank t, was.fix hundred
fols; if a Roman, though the king’s gueft ||, only three
hundred §. The Salic law made therefore a cruel
diftin&ion between the Frank and Roman lord, and the
Frank and Roman commoner.
. Farther, if a number of people were got together to
affault a Frank in his houfe *, and he happened to be
killed, the Salic law ordained a compofition of fix hun-
dred fols; but, if a Roman or a freedman + was affault-
ed, only half that compofition. By the fame law I, "if
a Roman put a frank in irons, he was liable to a compo-
fition of thirty fols; but, if a Frank had thus ufed a
Roman, he paid only fifteen. A Frank, fripped by a
Roman, was entitled to a compoﬁtxpn of fixty-two fols
and one half, and a Romai, ftripped by a Frank, received
only thirty. Such unequal treatment muft necds ha.tc
been very grievous to a Roman.
* And yet a celebrated author || forms a fyftem of #he
eftablifbment of the Franks in Gaul, on a fuppofition that
they were the beft friends of the Romans; they who did,
and they who fuffered § from, -the Romans fuch an
infinite deal of mifchief! Thc-Franks, ’the ftiends of 'thc

* Salic law; tit. 44. fe&. 1./

-4 ¢ Qui ves in pago ubi remanent propriao lubnt * Snllriaw,
bit. 44, fefl. 15, -Sce alfo fet. 7.

{1 *¢ Quiin trufte dominica eft.” JIbid. tit. 44. fell. 4.

I * Si Romanus homo conviva regi fuerit.”” Zbid. fet. 6.

§ The principal Romans followed the court, as may be feen by
the lives of feveral bithops, who were there educated; there werc
hardly any but Romauns that koew how to write.

® Ibid. tit. 45 ;

+ ¢ Lydus, whofe condition was better than that of a bond-
¢ man.” Law of the Allemans, chap. 95.

$ Tit. 35. fe&. 3. ct 4 | The Abbé du Bos.
hbs :.V/itnefs the expedit. of Arbogaftes in Greg. of Tours, hiftory,

. dd, . . _ . .

s
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Romans! they who, after fubduing them by their arms,
opprefled them in cold blood by their laws! They were
exaélly the friends of the Romans, as the Tartars who
conqnered China were the friends of the Chinefe.
* If fome Catholic bithops thought fit to make ufe of
the Franks in deftroying the Arian kings, does it follow,
that they had a dcfire of living under thofe barbarous
people?- And can we from hence conclude, “that the
Franks had any particular regard for the Romans? I
fhould draw quite different confequences: The lefs the
Franks had to fear from the Romans, the lefs xndulgence
they had for them.

The Abbé du Bos has confulted but mdnﬂ'crent autho-
rities for his hiftory, fuch as poets and orators: Works
“of parade and oftentation are 1mpropcr foundations for

-building {yflems.
CHAP IV.

“In what manner the Roman law came to be Ioft in the
country fubje ta the Franks, and preferved in that fub-
fe@ to the Goths and Burgundians.

,WHAT has been above faid will throw fome light
upon other things, which_ have hitherto been ir-
volved in great obfcurity.

The country-at this day called ‘France was, ‘under the
firft race, governed by the Roman law, or the Theodo-
fian code, and by the different laws of the Barbarians *,
who fettled in thofe patts.

In the country fubje& to the Franks, the Salic law
.was eftablifhed for the Franks, and the + Theodofian
_code for the Romans. In that fubje& to the Vifigoths,
a compilement of the Theodofian code, made by order
of Alaric §, regulated difputes among the Romans;

* The 'Franks,v Vifigoths and Bnrg\mdiam;
+ 1t wasfinithed in 438.

1 The a0th year of the reign of this prince, and publithed two
years after by Anian, as appears by the preface to that code.
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the national cuftoms, which Euric* caufed to be reduced;
into writing, determined’ thofe- among the Vifigoths.-
But how comes it, fome will fay, that the Salic laws
gained almoft a general authority in the country of the
Franks, and the Roman law gradually declined, whilft in .
the jurifdi€tion of the Vifigoths the Roman law fpread
itfelf, and obtaiped at laft a general fway?

. My anfwer:is, that the Roman law came to be difufed -
among the Franks, becaufe of the great advantages
accruing from being a Frank, a barbarian +, or a perfon ;
living under the Salic law; every one in that cafe readily
quitting the Roman to live under the Salic lJaw. The }
clergy alone retained it, as a change would be of no
advantage to them. The difference of conditions and
ranks confifted only in the largenefs of the compofitions, -
as I thall thow in another place. Now || particular laws "
allowed the clergy as favourable compofitions as thofe of -
the Franks, for which reafon they retained the Roman
law. This law brought nio hardfhips upon them, and
in other refpe&s it was propereft for them, as it was
the work of the Chriftian emperors. ’

On the other hand, in the patrimony of the Vifigoths,
as the Vifigoth law § gave no civil advantages to the
Viligoths over the Romans,’ the latter had no reafon to
difcontinue living under their own law, in order to live

® The year 504 of the Spanith =ra, the chronicle of Ifidorus.

4 < Francum, aut barbarum, aut hominem qui fub Salica lege
¢ vivit.”  Salic law, tit. 44. feit. 1.

$ According to the Roman law under which the church lives,
as is faid in the law of the Ripuarians, tit. 58.fe&@ 1. See alfo
the numberlefs authoritics on this head produced by Du Cange,
under the word Lex. Romana.

. f| See the capitularies added to the Salic law in Lindembroke
at the end of that law, and the different cndes of the laws of the
Barbarians concerning the privileges of ecclefiaftics in this refpc&.
See alfo the letter of Charlemagne to his fon Pepin King of Italy,
in the year 807, in the edition of Balufius. tome i. page 462. where
it Is faid, that an ecclefiaftic fhould receive a triple compofition:
and the colle&ion of the capitularies, lib. v. art. 302. tome 1. edi
tion of Balufius. : ’

§ Sce that law.
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under another. They retained therefore their own laws,
without adopting thofe of the Vifigoths.

This is ftill further confirmed, in. proportion as we
proceed. The law of Gundebald was extremely impar-
tial, not favouring the Burgundians more than the Ro-

mans, "It appears by the preamble to that law, that it

was made for the Burgundians, and to regulate the dif-
putes which might arife between them and the Romans:
and in this laft cafe the judges were equally divided of a
fide. This was neceflary - for particular ‘reafons, drawn
from the political regulations of thofe times +. The
Roman law was continued in Burgundy, in order to re-
gulate the difputes of Romans among themfelves. The
latter bad no inducement to quit their own law, as in
the country of the Franks, and the rather as the Salic
law was not eftablified in Burgundy, as appears by
the famous letter which Agobard wrote to Lewis le
Debonnaire.

Agobard || defired that prince to cﬁabhlh the Salic
law in Burgundy; confequently it had not been efta-

blithed there at that time. Thus the Roman law did,.

and ftill does fubfift in fo many provmces, which for-
merly depended on this kingdom.

The Roman and Gothic laws continued hkewﬂ'e in

the country of the eftablithment of the Goths, where the
Salic law was never received. When Pepin and Charles
Martel expelled the Saracens, the towns and  provinces,
which. fubmitted to thefe princes *, petitioned for a
conunuance of their own laws, and obtained it: This,
in fpite of the ufages of thofe times when all laws were
perfonal, foon made the Roman law to be confidered as
a real and territorial law in thofe countries.

4 Of this 1 fhall fpeak in anotker place, book xxx. chap. 6, 7, 8,
et 9.

} Agob. opera.

* Catel. hift. of Languedoc, produces to the purpofe a chronicle
of the year 759, * Franci Narbonam obfident, datoque facramento

¢ Gothis. ut fi civitatem traderent partibus Pepini, permitterent ‘

¢ eos legem fuam habere: quo facto, Gothi Saraccnos occidernat,
¢ et civitatem partibus Pepini reddiderunt,”
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This appears by the edi& of Charles the Bald, given
at Piftes in the year 864, which * diftinguithes the
countries where caufes were decided by the Roman law
from where it was otherwife. |

The edi& of Pifles thews two things; ene, that there
were counirics where caufes were decided by the Roman
law, and others where they were not; and the other,
that thofe countries where the Roman law obtained,
were precifely 1 the fame where it is flill followed at
this very day, as appears by the fame edi®. Thus the
diftin&ion of the provinces of France weder cuflom, and
thofe under awritten law, was already eftablifhed at the
time of the edi& of Piftes. -

1 have obferved, that, in the beginning of the mo-
narchy, all laws were perfonal: And thus, when the
edi& of Piftes diftinguithes the countries of the Roman
law from thofe which were not; the meaning is, that, in
countries which were not of the Roman law, fuch a
multitade of people had chofen to live under fome or
other of the laws of the Barbarians, - that there were
fcarce any who would live under the Roman law, and
that, in the countries of the Roman law, there were few
who would chufe to live under the laws of the Barbarians.

1 am not ignorant, that what is here advanced will be
reckoned new; but, if the things I affert be true, furely
they are very ancient. After all, what great matter is it,
whether they come from me, from the Valefiufes, or
from the Bignons?

CHAP V.

The fame fubjed continued. 4
HE law of Gundebald fubfifted a long time among

the Burgundians, in conjunéion with the Roman
law; it was ftill in ufe under Lewis le Debonnaire, as

*® ¢ In illa terra in qua judicia fecundum legem Romanam ters.
¢ minantur, fecundum ipfam legem judicetur; et in illa terra in
“qua.” &c. Art.16. See alfo art: 20,

t See art, 3. et 16, of the cdi& of Piftes in Cavilono, in-Nar-
bona, &c. :

Vou. IL T
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Agobard’s letter plainly evinces. In like manner, though
the ¢di& of Piftes calls the country occupied by the Vi-
figoths the country of the Roman law, yet the law of
the Vifigoths was always in force there, as appears by
the Synod of Troyes held under Lewis the Stammerer
in the year 878, that is, fourteen years afier the edit
of Piftes.

In procefs of time, the Gothic and Burgundian laws
fell into difufe, even in their own country, which was
owing to thofe general caufes that every where difpelled
the perfonal laws of the barbarians.

CHAP VL

How the Roman law kept its ground in the demefne of the
Lombards.

' EVE RY thing gives way now to my principles. The'

law of the Lombards was impartial, and the Romans

were under no temptation to quit their own for it. The

_ motive that prevailed with the Romans under the Franks

- to make choice of the Salique law, did not take place in

Traly; hence the Roman law maintained itfelf there
together with that of the Lombards.

It even fell out, that the latter gave way to the Ro-
man law, and ceafed to be the law of the ruling nation;
and though it continued to be that of the principal
mobility, yet the greateft part of the cities formed them-
felves into republics, and the nobility mouldered away
of themfelves, or were deftroyed +. The citizens of
the new republics had no inclination to adopt a law,
which eftablifhed the cuftom of judiciary combats, and
whofe inftitutions retained much of the' cuftoms and
ufages of chivalry. As the clergy of thofe days, a
¢clergy even. then fo powerful in ltaly, lived almoft all
under the Roman law, the number of thofe who followed
the law of the Lombards muft have daily diminifhed.

t See what Machiavel fays of the ruin of the ancient nobility of
Florence,
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Befides, the law of the Lombards had not that majefty
of the Roman law, which.revived to Italy the idea of
her univerfal dominion, neither had it that extent. The
law of the Lombards and the Roman law could be then
of no other ufe than to furnith out ftatutes for thofe
cities that were ereed into republics. Now, which
could better furnith them, the law of the Lombards that
determined on fome particular cafes, or the Roman law
which embraced them all?

CHAP VIL

How the Roman laew came to be loff in Spain.

THINGS happened otherwife in Spain. The law
of the Vifigoths prevailed, and the’ Roman law
was loft, Chaindafuinthus * and Recefluinthus 1 pros
fcribed the Roman lawg, and even forbade citing them
in their courts of judicature. Recefluinthus was likewife
author § of the law which took off the prohibition of
marriages between the Goths and Romans. 1t is evi-
dent, that thefe two laws had the fame {pirit; this king
wanted to remove the principal caufes of feparation,
which fubfifted between the Goths and the Romans.
Now it was thought, that nothing made a wider {epara-
tion than the prohibition of intermarriages, and the
liberty of living under different laws.

But though the kings of the Vifigoths had profcribed
the Roman law, it fhll fubfifted in the demefaes they
pofleffed in South Gaul. Thefe countries being diftant
from the centre of the monarchy, lived in a ftate of great
independence. We fee from the hiftory of Vamba,

* He began to reign in the year 642.

+ We will no longer be haraffed either by foreign or by the
Roman laws. Law of the Pifigoths, lib. ii. tit. 1. felt. 9. et 10.

$ * Ut tam Gotho Romanam, quam_Romano Gotham ma-
- % trimonio liceat focxan" Low of the Vifigoths, lib. iii. tit. 1.

chap. 1.
T 2
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who afcended the throne in 672, that the natives of
the country were become the prevailing party *. Hence
the Roman law had greater authority, and the Gothie
lefs. The Spanith laws neither fuited their maogpers,
mor their aftual fituation ; it was poffible too that the
people adhered obftinately to the Roman law, becaufe
they had anrexed to it the idea of liberty. Befides, the
laws of Chaindafuinthus and of Recefluinthus contained
moft fevere regulations againft the Jews; but thefe
 Jews had a vaft deal of power in South Gaul. The
author of the hiftory of King Vamba calls thefe pro-
vinces the brothel of the Jews, When the Saracens
invaded thefe provinces, it was by invitation; and who
could have given it but the Jews or the Romans? the
Goths were the firlt that were oppreffed, becaufe they
were the ruling nation. We fee in Procopius +, that
during their calamities they withdrew out of Narbonne
Gaul into Spain. Doubtlefs, under this misfortune,
they took refufe in thefe provinces of Spain, which ftill
held out; and the number of thofe, who in South Gaul
lived under the law of the Vifigoths, was thercby greatly

diminifhed,
CHAP VIIL
A falfe capitulary.

DID not that wretched compiler Benedi&us Levita
attempt to transform this Vifigoth eftablifament,
which prohibited the ufe of the Roman law, into a

* The revolt of thefe provinces was a general defe®ion, as
appears by the judgment which is in the fequel of the hiftory.
Paulus and his adherents were Romans; they were even favoured
by the bifhops. Vamba dared not put to death the feditiovs whom
he had conquered. The authot of the hiftory calls Narbonne Gaul

_the narfery of treachery. .

+ ¢ Gothi. qui cladi fuperfuerant, ex Gallia cum uxoribus libe-
“rifque egreffi in Hifpaniam, ad Teudim jam palam tyrannum fe
“ receperunt,”  De bello Gothorum, Iib, i cap. 13.
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capitulary *, afcribed fince to Charlemagne? He made
of this particular law a general one, as if he intended te
exterminate the Roman law throughout the univerfe.

CHAP IX

In dvbat manner the codes of the Barbarian laws, and the
capitularies came to be lof?.

THE Salic, the Ripuarian, Burgundian, and Vifi-
goth laws came by degrees to be difufed among the
French in the followipg manner.

As fiefs were become hereditary, and artiere-fiefs
extended, many ufages were introduced, to which thefe
laws were no longer applicable. Their fpirit indeed
was preferved, which was to regulate moft difputes
by fines. But as the value of money was doubtlefs
fubje& to change, the fines were alfo changed ; and we
fee feveral charters 4, where the lords fixed the: fines
that were payable in their petty courts. Thus the
fpirit of the law was followed without following the law
itfelf.

Befides, as France was divided into a number of petty
lordthips, which acknowledgcd rather a feudal than a po-
litical dependence, it was very difficult for only one law
to be authorifed. In fad, it would be impoffible to fee
it ebferved.  The cuftom no longer prevailed of fending
extraordinary officers i into the provinces, to infpe& in- -
to the adminiftration of jaftice and political affairs; it
appears even by the charters, that when new fiefs were |
eitablithed, our kings divefted themfelves of the right of
fending thofe officers. Thus, when almoft every thing.

-® Capitularia, L. vi. c. 269. anno 1613 edit. Baluf. p. 1021.

+ M. de la Thavmafier has colleted ;mapy of .them. Sce for
anftance chap 61, 66, and others,

4 Mifl Dominici, c
T3
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was become a fief, thefe officers could no longer be em-
ployed; there was no longer a common law, becaufe no
one could enforce the obfervance of it.

The Salic, Burgundian, and Vifigoth laws, were there-
fore extremely negle@ed at the end of the fecond race,
and at the beginning of the third they were fcaree ever
mentioned.

Under the firlt and fecond race, the nation was often
affembled; that is, the lords and bithops; the commons
were not yet thought on. In thefe affemblies attempts
were made to regulate the clergy, abody which formed
itfelf, if I may fo fpeak, under the conquerors, and
eftablithed its prerogatives. The laws made in thefe
affemblies are what we call the Capitularies. Hence four
things enfued; the laws of fiefs were eftablithed, and a
great part of the church-revenues was adminiftered by
the laws of fiefs; the clergy made a wider feparation,
and negh&ted * thofe laws of reformation, where they
themfelves were not the only reformers; a colle&ion
was made of the canons of councils and of the decretals
of Popes; and thefe laws the clergy received as coming
from a purer fource. Ever fince the ere&ion of the
grand fiefs, our kings, as we have already obferved, had
no longer any deputies in the provinces to enforce the
obfervance of their laws: and hence it is, that under the:
third race we find no more mention made of capitula-
ries.

*® Let not the bifhops, fays Charles the Bald in the Capitulary
of 844. art. 8. under pretence of the authority of making canons,
vppofe this conftitution, or negle@® the obfervance of it. 1t
feems he already forefaw the fall thereof.

4 In the colle@ion of canons, a vaft number of the decretals of
popes were inferted: there were very few in the ancient collec-
tion, Dionyfius Exiguus put a great many into his: ‘bot that of
Midorus Mcrcator was ftuffed with genuine and fpurious decretals,
The old collc@ion was in ufe in Franee till Charlemagne This

rince received from the hands of Pope Adrian 1. the colle&ion of
Bionyﬁut Exiguus, and canfed it to be accepted. The colletion
of tfidorus Mercator appeared in France about the reign of Char
Jemagne; people grew paflionately fond of it; to this fucceeded
what we now call the courfe of caron law. )
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CHAP X
The fame [fubjed continued.

SEVERAL capitularies were added to the law of
the Lombards, as well as to the Salic and Bavarian
laws.. The reafon of this has been a matter of inquiry;
but it muft be fought for in the thing itfelf. 'There
were feveral forts of capitularies. Some had relation to
political government, others to ceconomical, moft of
them to ecclefiaftical polity ; and fome few to civil go-
vernment. Thofe of the laft {pecies were added to the
civil law, that is, to the perfonal laws of each nationj;
for which reafon it is faid in the capitularies, that there
is nothing ftipulated * therein contrary to the Roman
law. In effe&, thofe capitularies regarding ceconomical,
ccclefiaftical, or political government, had no relation to
that law, and thofe concerning civil government had re-
ference only to the laws of the barbarous people, which
were explained, amended, enlarged, or abridged. But
the adding of thefe capitularies to the perfonal laws oc-
cafioned, I imagine, the negle& of the very body of the
capitularies themfelves: in timesof ignorance, the abridge-
ment of a work often caufes the lofs of the work itfelf.

.CHAP XL
Other caufes of the difufe of the codes of Barbarian laws,

as well as of the Roman kaw, and of the capitularies.

HEN the German nations fubdued the Roman
empire, they learned the ufe of writing, and, in
imitation of the Romans, they wrote down their own
ufages ¢, and digefted them into codes. The unhappy

® Sec the edi® of Piftes, art. 20.

4 This is exprefsly fet down in fome preambles to thefe codess

wre even find in the laws of the Saxons and Frifians different regu.

, Iations according to the different diftris. To thefe ufages. were

added fome particular regulations according to the exigency of
circum@ances; fuch were the fevere laws againft the Saxons.
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reigns which followed that of Charlemagne, the inva-
fions of the Normans, and the civil wars, plunged the
conquering nations again into the darknefs out of which
they had emerged: reading and writing were quite ne-
gle@ted. Hence it is, that in France and Germany the
written laws of the barbarians, as well as the Roman
law, and the capitularies, fell into oblivion. The ufe
of writing was better preferved in Italy, where reigned
the Popes and the Greek emperors, where there were
flourithiag cities, and almoft the only commerce that was
carried on in thofe days. To this neighbourhood of ltaly
it was owing that the Roman law was better preferved ifs
- the provinces of Gaul, formerly fubje@ to the Gothe
and the Burgundians: and fo much the more as this law
was there a territorial law, and a kind of privilege. It
is probable that the difufe of the Vifigoth laws in Spain
proceeded from the want of writing ; and by the fall of fo
many laws, cuftoms were every where eftablifhed.

Perfonal laws fell to the ground. Compofitions,
and what they called Freda ™, were regulated more
by cuftom than by the text of thefe laws. Thus, as
in the ‘eftablifiment of the monarchy, they had paffed
from German cultoms to written laws; fome ages
after, they came back from written laws to unwritten
cuftomas.

CHAP XIIL

Of local cufloms. Revolution of the laws of Barbarous

nations, as well as of the Roman law.

BY feveral monuments it appears thatthere were local
A7 cuftoms, as early as the firft and fecond race. Wie
find mention made of the cuffom of the place t, of the
ancient ufage I, of the cuffom ||, of the laws §, and of

® Of this I fhallfpeak elfewhere.

% ‘Preface to Marculfus’s Formule.

‘4t Law of the Lombards, bock ii. tit. 58. fe&@ 3.

l 1bid. tit. 4%, feft. 6. '~§ Lifc.of 5. -Lf_“ro .
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the cufloms. 1t has been the opinion of fome authors,
that what went by the name of cuftoms were the laws of
the barbarous nations, and what had the appellation of
law was the Roman law. This cannot poflibly be. King
Pepin ordained *, that wherever there (hould happen te
be no law, cuftom fhould be complied with, but that it
fhould never be preferred to the law. Now, to pretend
that the Roman law was preferred to the codes-of the
laws of the barbarians, is fubverting all monuments of
antiquity, and efpecially thofe codes of barbarian laws
that conftantly aflirm the contrary.

- 8o far were the laws of the barbarous nations from
being thofe cuftoms, that it was thefe very laws, as per-
fonaf inftitutions, that introduced them. The Salic
law for inftance was a perfonal law, but geserally, or
almoflt generally, in places inhabited by the Salian
Franks, this Salic law, how perfonal foever, became, in
refpe& to thofe Salian Franks, a territorial law, and
was perfonal only in regard to thefe Franks that lived
elfewhere. Now, if feveral Burgundians, Allemans, or
even Romans, fhould have bappened to have frequent -
difputes in a place where the Salic law was territorial,
they mult have been determined by the laws of thofe
people; and a great number of determipations, agree-
able to fome of thofe laws, muft bave introduced new
cuftoms into the country. This explains extremely well
the conftitution of Pepin, It was natural that thole
cuftoms fhould affe@® even the Franks, who lived on the
{pot, in cafes not decided by the Salic law ; but it was
n?t vatural, that they (hould prevail over the Salic law
itfelf. .

‘Thus there were in each place an eftablifhed law, and
received cuftoms which ferved as.a {fupplement to that
law when they did not contradi& it.

They might even happen to fupply a law that was an
way territorial ; and to continue the fame example, if a
Burgundian was judged by the law of his own nation,
in a place where the Salic law was_territorial, and the
cafe happened not to be explicitly mentioned in the very

® Law of the Lombards, book ii. tit. 4. fc&. 6.
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text of this law, there is no mander of doubt but judg-
ment would have been paffed upon him according to the
euftom of the place.

In the reign of King Pepin, the cuftoms then efta-
blithed had not the fame force as the laws ; but it was not
long before the laws gave way to the cuftoms. And,
as new regulations are general remedies that imply a
prefent evil, it may well be imagined, that, as carly as
Pepin’s time, they began to prefer the cuftoms to the
cftablithed laws. ' '

What has been faid fufficiently explains the manner in
which the Roman law began fo very early to become
territorial, as may be feen in the edi& of Piftes, and how
the Gothic law continued Rill in force, as appears by
the Synod of Troyes * above-mentioned. The Roman
was become the general perfonal law, and the Gothic
the particular perfonal law; confequently the Roman
law was territorial. But how came it, fome will afk,
that the perfonal laws of the barbarians fell every where
into difufe, while the Roman was continued as a terri-
. torial law in the Vifigoth and Burgundian provinces? I
. anfwer, that even the Roman law had very near the fame
fate as the other perfonal laws; otherwife we fhould Rill
have the Theodofian code in thofe provinces where the
Roman law was territorial, whereds we have the laws of
Juftinian. Thofe provinces retained fcarce any thing
more than the name of the country under the Roman-or
written law, than the natural affe&ion which people have
for their laws, efpecially when they confider them as
privileges, and a few regulations of the Roman law which
were not yet forgotten. This was however fufficient to
produce fuch an effe@, that, when Juftinian’s compile-
ment appeared, it was received in the provinces of the
Gothic and Burgundian demefne as a written law,
whereas it was received only as written reafon in the
ancient demefne of the Franks.

¢ Sce chap. §.
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C HAP XIIL

Difference between the Salic law, or that of the Salian

Franks, and that of the Ripuarian Franks, and other
Sarbarous nations.

HE Salic law did not allow of the cuftom of ne-

~ gative proofs; that is, if a perfon brought a de-
mand or charge againft another, he was obliged by the -
Salic law to prove it, and it was not f{ufficient for the
accufed to deny it; which is agrecable to the laws of
almoft all the nations in the univerfe.

The law of the Ripuarian Franks had quite a differ-
ent fpirit *; it was contented with negative proofs, and
the perfon, againft whom a demand or accufation was
brought, might clear himfelf in moft cafes, by {wearing
in conjunétion with a certain number of witneffes that
he had not committed the crime laid to his charge. The
-number { of witnefles, who were obliged to {wear, in-
creafed in proportion to the importance of the affair;
fometimes it amounted to { [eventy-two. The laws
of the Allemans, Bavarians, Thuringians, Frifians,
Saxons, Lombards, and Burgundians, were formed on
the fame plan as thofe of the Ripuarians.

I obferved, that the Salic law did oot allow of nega-
tive proofs. There was one || cafe, however, in which
they were allowed  but even then they wére not admitted
alone, and without the concurrence of pofitive proofs.
‘The plaintiff * caufed witnefles to be heard, in order to

* This relates to what Tacitus fays, that the Germans had
common cuftoms and particular cuftoms.

4 Law of the Ripuarians, tit. vi. vii. viii. and others.
$ 1bid tit xi. xii. et xvii. )
f§ [t was when an accufation was brought againft an antruftio,

that is, the king’s vaffal, who was fuppofed to he poffefled of a
greater degree of liberty, See tit. lxxvi. of the Pa&us legis Salicz,

* Sec the Ixxvi. tit. of the P2&lus legis Salicz,
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ground his a&tion ; the defendant produced alfo witnefes
on his fide, and the judge was to come at the truth by
comparing thefe teftimonies+. This praltice was vaftly
different from that of the Ripuarian and other barbarous
laws, where it was cuftomary for the party accufed to
clear himfelf by f{wearing he was not guilty, and by
making his relations alfo {wear that he had told the truth.
Thefe laws could be fuitable only to a people remarkable
for their natural fimplicity and candour; we fhall fee
prefently, that the legiflators were obliged to take proper
methods to prevent their being abufed.

CHAP XIV.

Another difference.

THE 8alic law did not admit of the trial by combat,

though it had been received by the laws of the:
Ripuarians § and of almoft all the || barbarous nations.
To me it {cems, that the law of combat was a natural
confequence, and a remedy of the law which eftablifhed
aegative proofs. When an a&ion was brought, and it
appearcd that the defendant was going to elude it un-
juftly by an oath, what other remedy was left to a war~
like man*, who faw himfelf upon the point of being
eonfounded, than to demand fatisfaction for the wrong
done to him, and even for the attempt of perjury ? the
Salic law, which did not allow of the cuftom of negative
proofs, neither allowed nor had any need of the trial by
combat: but the laws of the Ripuarians + and of the

4 According to the practice now followed in England.
} See the following note.
¥ Tit. xxxii. tit. Ivii. fec. 5. tit, lix. fec. 4.

® This fpirit appearsin the law of the Riguaﬁam, tit. Ixi. fec. 4.
and tit. Jxvii. fec. 5. and in the capitulary of Louis le Debonnaire.
added to the law of the Ripuarigns in the year Bos. ars. zxii.

3 See that law,
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- other barbarous nations{, who allowed the pra&ice of
negative proofs, were obliged to cftablith the trial by
combat.

Whofoever will pleafe to examine the two famous re-
gulationa | of Gundebald king of Burgundy concern-
ing this {ubje&, will find they are derived from the very
pature of the thing. It was neceffary, according to
the language of the barbarian laws, to rcfcue the oath
out of the hands of a perfon who was going to abufe
it.
Among the Lombards, the law of Rotharis admitted
of cafes, in which a man who had made his defence by
oath fhould not be fuffered to undeigo the fatigue of a
duel. This cuftom fpread itfelf further * : we fhall fee
prefently the mifchiefs that arofe from it, and how thcy
were obliged to return to the ancient prattice.

CHAP XV.

A reflection.

I DO not pretend to deny, but that in the changed
made in the code of the barbarian laws, in the regu-
1ations added to that code, and in the body of the capi:
tularies, it is poffible to find fome text, where in fat
the trial by combat is not a confequence of the negative
proof. Particular circumftances might in the courfe
of many ages give rife to particular laws. I fpeak only

$ The law of the Frifians, Lombards, Bavarians, Saxons,
‘Thuringians, and Burgundians.

i In the law of the Burgundiane, tit. viii. fc&. 1. et 2. on eri-
minal affairs, and tit. xlv. which extends alfo to civil affairs. See
alfo the law of the Thuringians, tit. i. fe&. 31. tit. vii. - &, 6. and.
tit. viii. and the law of the Allemans, tit. Ixxxix. the law of the Ba-
varians, tit. viii chap. ii. fe&. vi. and chap. iii fed. 1.and tit. ix.
chap. 4. fe&. 4. the law of the Frifians, tit. xi. fe&®. 3. and tit. xiv,
fect. 4. the law of the Lombards, book i. tit. 3. fcét 3. and tit.
xxxv. fe&. 1. and book ii. tit. 35. fe&. 2.

® Sec chapter xviii. towards the end.
Vou. IL. U
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of the- general fpirit of the laws of the Germans, of
their nature and origin; I fpeak of the ancient cuftoms
of thofe people, that were efther hinted at or efta-
blithed by thofe laws; and this is the only matter ip
queftion. -

CHAP XVL

Of the ordeal or trial by boiling water, flablifbed by the
: Salic lawy.

HE Salic law * allowed of the ordeal or trial by
boiling water ; and, as this trial was exceffively cruel,
the law 1 found an expedient to foften its rigour. It
permitted the perfon, who had been fummoned to make
the trial with boiling water, to ranfom his hand with
the confent of the adverfe party. The accufer, for a
particular fum determined by the law, might be fatisfied
with the oath of a few witneffes, declaring that the ac-
cufed had not committed the crime. This was a parti.
cular cafe in which the Salic law admitted of the negative
roof. . -
This trial was a thing privately agreed upon, which
the law permitted only, but did not ordain. The law
gave a particular indemnity to the accufer, who would
allow the accufed to make his defence by a negative
proof ; the plaintiff was at liberty to be fatisfied with the
oath of the defgndant, as he was at liberty to forgive
him the injury. '

The law § contrived a medium, that, before fentence
pafled, both parties, the one through fear of ‘a terrible
trial, the other for the fake of a fmall indemnity,
fhould terminate their difputes, and put an end to their
animofities. It is plain, that, when once this negative
proof was over, nothing more was requifite ; and there-
fore, that the practice of legal duels could not be a cony
fequence of this particular regulation of the Salic law.’

* Asalfo fome ather laws of the barbarians,
$+ Tie. Ivi, t tbid. ¢it, lvis
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- CHAP XVIL

Particular notions of our anccflors. -

IT is aftonithing that our anceftors thould reft the ho~
nour,- fortune, and life of the fubje&, on things that
depend lefs on réafon than on hazard, and that they fhould
inceffantly make ufe of proofs incapable of convi&ting,
and that had no manner of conneétion either with inno-
cence or guilt. '

The Germans, who had never been fubdued *, enjoy-
ed an exceflive independence. Different families waged
war + with each other, to obtain fatisfa&ion for murder,
robberies, or affronts. This cuftom was moderated by
fubjeing thefe hoftilities to rules ; it was ordained that
they fhould be no longer committed, but by the direc-
tion and under the 1 cye of the magiftrate. This was
far preferable to a general licenfe of annoying each other:
" As the Turks in their civil wars look ' upon the firft
vi&ory as a decifion of heaven in favour of the vi&or, fo
the inhabitants of Germany, in their private quarrels,
" confidered the event of a combat as a decree of Provi-
dence, ever attentive to punifh the criminal or the ufur-
per.

* Tacitus informs us, that, when one German nation

intended to declare war againft another, they endeavour-
ed to take fome perfon prifoner whom they obliged to

firht with one of their people, and by the event of this

comnbat they judged of the fuccefs of the war. A na-

tion, who believed that public quarrels could be regulated

by a fingle combat, might very well think that it was

proper alfo for deciding the difputes of individuals.

* This appears by what Tacitus fays, ¢ omnibus idem ha«
¢ bitus.” \

+ Velleius Paterculus, lib. ii. cap. 118. fays, that the Germans
decided all their difputes by the fword.

$ See the codes of barbarian laws, and in refped to lefs ancient
times, Beaumanoir on the cuftom of Beauvoifis.

U3 .
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Gundebald * king of Burgundy was the prince who
gave the greateft fan&tion to the cuftom of legal duels,
“T'he reafon he gives for his fanguinary’law is mentioned
in his edi@. ¢ Itis,” fays he, * in order to prevent our
¢¢ fubje@s from attefing by oath what they are not cer-
¢ tain of, nay, what they know to be falfe.”” Thus,
while the clergy + declared that an impious law which
permitted combats, the Burgundian kings looked upon
that as a facrilegious law which authorized the taking of
an oath.

The trial by combat had fome reafon for it, founded
on experience. In a military nation, cowardice fup-
pofes other vices; it is as an argument of a perfon’s
having refifted the principles of his education, of his be-
iog infenfible of honour, and of baving refufed to be
direéted by thofe maxims which govern other men; it
fhows, that he neither fears their contempt, nor fets any
value upon their eReem. Men of any tolerable extra&ion
feldom want cither the dexterity requifite to accompany
ftrength, or the ftrength neceflary to concur with cou-
rage; becaufe, as they fet a value upon honour, they
are pra&tifed of courfe in things without which this ho-
nour cannot be obtained. Befides, in a military pation,
where ftrength, courage and prowefs are efteemed,
crimes really odious are thofe which arife from impofture,
finefle, and cunning, that is, from cowardice.

With regard to the trial by fire, after the party ac-
cufed bad put his hand on a hot iron,. or in boiling wa-
ter, they wrapt the hand in a bag and fealed it up; if
after three days there appeared no mark, he was ac-
quitted. Is it not plain, that among a people inured
to the handling of arms, the imprefion made on a
rough or callous fkin by the hot iron, or by boiling -
water, could not be fo great as to be feen three days af-
. terwards? and if there appeared any mark, it fhewed
that the perfon who had undergone the trial was an effe-
minate fellow. Our peafants handle hot iron with their
callous hands as much as they pleafe ; and, with regard

* Law of the Burgundians, chap. zlv.
+ See the works of Agobard.
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to the women, the hands of thofe who worked “hard
might be very well able to refift hot irons The ladies *
did not want champions to defend their caufe; and, in
a nation where there was no luxury, there was no middle
ftate. X

By the law of the Thuringians t+, a woman accufed of
adultery was condemned to the trial by boiling water,
only when there was no champion to gefend her ; and
the law of the Ripuarians admits of this trial {, only:
when a perfon had no witneffes to appear in his juftifi-
cation. Now, a woman that could not prevail upon any:
one relation to defend her caufe, or a man that could
not produce one fingle witnefs to atteft his honefty,:
were from thofe very circumftances fufficiently convited,

I conclude, therefore, that under the circumftances of
time in which the trial by combat, and the trial by hot
iron and boiling water obtained, there was fuch an agree«
ment betweer: thofe laws and the manners of the people,
that the laws were not [0 produive of injuftice as they
were in themfelves unjuft, that the effe®s were more’
innocent than the caufe, that they were more contrary
to equity than prejudicial to its rights, more unreafonable
than tyrannical,

CHAP. XVIL o

In what manner the cuffom of judicial combats gained,
ground.

ROM Agobarci’s letter to Lewis e Debonnaire; it
might be inferred, that the cuftom of judicial com-
bats was not eftabliflicd among the Franks; forafter having

* See Beaumanoir, coftom of Beauvoifis, chap. Ixi. See alfo
the law of the Angli, chap. xiv. where the trial by boiling water
is only a fubfidiary proof, .

4+ Tit. ziv.
'§ Ghap. xxdi. fe&. 5.
Ujs
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reprefented to this prince the abufes of the law of Gun-
debald, he defires || that private difputes fhould be deci-
ded in Burgundy by the law of the Franks. But as it
is well known from other quarters, that the trials by
combat prevailed at that time in France, this has been
the caufe of fome perplexity. However, the difficulty
may be folved by what 1 have faid; the law of the Salian
Franks did not allow of this kind of trial, md that of
the Ripuarian Franks did *.

But, notwithftanding the clamours of the clergy, the
cuftom of judicial combats gained ground continually in
France ; and I fhall make it appear prefently, that the
clergy themfelves were in great part the occafion of it.

It is the law of the Lombards that furnithes us with
this proof. ¢ There has been long fince a deteftable
¢ cuftom introduced,” fays the preamble to the confli-
tution of Otho 1I.+.- This 1s, that if the title to an
eftate was faid to be falfe, the perfon who claimed under
that title made oath upon the gofpel that it was ge-
nuine; and without any further judgment he took pof-
feffion of the eftate: fo that they who would perjure
themfelves, were fure of gaining their point. The em-
peror Otho 1. having caufed himfelf to be crowned at
Rome{, at the very time that a council was held there
under Pope John XIL all the lords || of Italy reprefent-
ed to the Emperor the neceffity of ena&ing a law to re-
form this horrid abufe. The Pope and the Emperor were
of opinion, the affair fhould be referred to the council,
which was to be fhortly held at Ravenna*. There the lords

B «si plsceret Domino noﬁmut cos transferret ad legem Frage
corum.’
. ® Sec this law, tit. 59. feé. 4. and tit. 67. fe&. 5.
-} Law of the Lombards, book ii. tit. 5 5. chap. 34.
{ Inthe year 962.

g« Ab Italiz proceribus eft proclamatum, ut imperator fan@us,
« mutata lege, facinus indignum deftrucret.” Law of the Lom-
bards, book ii. tit. §5. cap. 34. '

® It was held in the year 967, in ptefcnce of Pope John XIIT.
and of the Emperor Otho I
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made the fame reprefentations, and répeated their in-

ftances; but the affair was put off once more, under.pre-
tence of the abfence of particular perfons. When Otho I1.
and Conrad * king of Burgundy arrived in Italy, they had’
a conference at Verona +, with the Italiandords {; and,’
at their repeated remonftrances, the Emperor, with their.
unanimous confent, made a law, that whenever there
happened any difputes about inheritances, and one of
the parties infited upon the legality of his title, and the:
other maintained its being falle, the affair fhould be de-
cided by combat ; that the fame rule thould be obferved
in contefts relating to fiefs; and that the clergy fhotld
be fubje& to the fame law, but fhould fight by their.
champions. Here we fee that the nobility infifted om
the trial by combat, becaufe of the inconveniency of the
proof introduced by the clergy; that, notwithftanding'
the clamours of the nobility, the notorioufnefs of the
abufe, which called out loudly for redrefs, and.the au-
thority ‘of Qtho, who came. into Italy to: fpeak and a&:
as mafter, ftill the clergy held out in two eouncils ¢ .in:
fine, that the joint concurrence of the nobility  and:
princes having obliged the clergy to fubmit, the cuftom

of judicial combats muft have been confidered as.a priv
vilege of the nobility, as a barrier againft injuftice, and.
as a fecurity  of property, and from that very moment.
this. coftom moft: have gained ground. This was effe@ed:
at a time when the power of the Emperoms was great;:
and that of the Popes inconfiderable; at a timé when the
Othos came to revive the dignity of the empirein Iraly.

. 1 fhall make one refleion which will corrobotate
what has been above faid, namely, that the cuftom of
negative proofs produced that of judicial combat. The
abufe complajned of to the Othos was, that a perfon.

" who was charged with having a falfe title to an eflate,
defended himfelf by a negative proof, declaring upon, the,

® Otho the Second’s uncle, fon to Rodolphus, and king of .
Transjuran Burgundy. ) .

4 In the year 988. . . .

$ “Cum in hoc ab omnibus imperiales aures puK'a.x'cnt\lr.“f'f
Low of the Lombards, book i tit. s5.chap: 340 .
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gofpel it was not falfe. What wasit they did to reform-
this abufe? tberfcuved the cuftom of judicial combats.

I was in a huny to fpeak of the conftitution of
Otlio 1L in order to give a clear idea of the difputes be-
tween the clergy and the laity of thofe times. There
had been indeed a conftitution of Lotharius 1. *, of
an earlier date, who, upon the fame complaints and difs
putes, being defirous of fecuring the jult poffeffion of
property, had ordained that the notary fhould make oath:
that the deed or title was not forged: and if the notary
fhould happen to die the witnefs fhould be fworn who
had figned it. The evil, however, fill continued, till_
they were obliged at length to have. recourfe to the re-
medy above mentioned.

Before that time, I find, that, in the general affem..
blies held by Charlemagne, the nation reprefented to
him 4, that, in the aGtual fate of things, it was extremes
ly. difficult but that either the accufer or the acculed
muft forfwear themfelvec, and that for this reafon it was
much better to revive the judicial: combat, ‘which was
accordingly done.

‘The ufuage of Judmai combats gained ground among
the Burgundians, and that of the oath was limited.  A.
mong the Goths, the laws of Chaindafuinthus and Re-
cefluinthus left not the lealt veftige of the trial by com-:
bat; this cotom had been reftrained by the clergy; bnt,’
in proccfs of time }, thofe people put a ftop to the vio--
lence: which they had fuffered in this refpe&. .

The firft kings of the Lombards gave a check to
the {| cuftom of judicial combat. Charlemagne, Lewis

* In the law of the Lombards, book ii. tit. 55. fe& 33. Inthe
eopy which Muratori inade ufe of it is attributed to the Emperor
Gauido.

"4 In the law of the Lombards, book ii- tit. 55. fc&mh 23.

¢ In palatio quoque, Bera comes Barcinonenfis, cam ima.
o ‘peteretur a' quodam  Sunifa. & infidelitatis arguwerctor, cum.
% codem fecundum legem propriam, utpote qum uterque Gothus
s¢ erat, equeftri preelio congreffus et & vi&uw” 1 caunet recols
le& from whom I had this paffage. -

i Secin the law ofsbel.onbardn,bookum.q»udut 9
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}e Debonnaire, and the Othos } made divers general con-
Ritutions, which we find inferted in the laws of the Lom-
bards, and added to the Salic. laws, whereby the prac- .
tice of legal duels, at firft in criminal, and afterwards in
in civil affairs, obtained a greater extent. They knew
pot what to do. The negative proof by oath had its
inconveniences, that of legal ducls had its inconveniences
alfo; hence they often changed, according as the one or
the other affeGted them moft. :

On the one hand, the clergy were pleafed to fee, that
in all fecular affairs people were obliged to have recourfe
to the altars||; and, on the other, a haughty nobility
were fond of maintaining their rights by the fword.

I would not have it inferred, that it was the clergy
who introduced the cuftom fo much complained of by
the nobility. This cuftom was derived from the fpiri$
of the barbarian laws, and from the eftablilhment of ne-
gative proofs. But a pra@ice that contributed to the
impuuity of fuch a number of criminals, baving given
fome people reafon to think that it was proper to make
ufe of the fanétity of the churches in order to ftrike terror
into the guilty, and to intimidate perjurers, the clergy
maintained this ufage, and the praétice that attended ity
for in other refpe@ts they were abfolutely averfe to ne-
gative proofs. We find in Beumanoir *, that this kind
of proof was never allowed in ecclefiaftic courts; which
contributed greatly without doubt to its fuppreffion, and
to weaken in this refpc& the regulation of the codes of
the barbarian laws,

fe&. 13. and book ii. tit, 35. fe®. 4, and 5. and tit. §5. fe&. v,
3.and 3. the regulations of Rotha.is: and in fe&. 15. that of
Lujtprandus. ) )

$ 1bid. book ii. tit. 5. fe®. 23. .

| The judicial oaths were made at that time in the churches,
and during the firft race of our kings there was a chapel fet apart
in the royal palace, for the affairs that were to be thus decided,
See the Formulas of Marculfus, book i. chap. 38. the laws of the
Ripuariang, tit. §9. fe&. 4. tit. 65, fe&. §.; the hiftory of Gregory
of [ours, the capitulary of the year 803. added to the Salic law.

® Chap. 39.p. 313,
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This will convince us more ftrongly of the conne&ion
between the ufage of negative proofs, and that of judi-
- cial combats, of which I have faid fo much. The lay
tribunals admitted of both; and both were reje&ed by
the ecclefiaftic courts.

In chufing the trial by duel, the nation followed its
military fpirit; for while-the trial by duel was eftablithed
as a divine decifion, the trials by the crofs, by cold or
boiling water, which had beén alfo regarded as diviae
decifions, were abolithed.

Charlemagne ordained, that if any differences fhould
arife between his children, they fhould be terminated by
the judgment of thecrofs. Lewisle Debonnaire + cone
fined this judgment to ecclefiaflic affairs; his fon Lo-
tharius abolithed it in all cafes; nay, he abolithed  even
the trial by cold water.

1 do not pretend to fay, that at a time when fo few
afages were univerfally received, thefe trials were not
received in fome churches; efpccmll) as they are men-
tioned in a charter || of Philip Auguftus; but T affirm
they weré very little ufed. Beaumarnoir §, who lived
at the time of St. Lewis, and a little after, enumerating
the different kinds of trials, mentions that of judicial
combat, but not a word of the others.

CHAP XIX.

A new reafon of the difufe of the Salic and Roman laws,
as alfo of the capitularies. ‘

I HAVE ilready mentioned the reafons that occa-
fioned the difufe of the Salic and Roman laws, as |,
alfo of the capitularies; here I fhall add, that the
principal caufe was the great extent given to Judxclary
combats. .

. + We find his conftitutions inferted in the law of the Lombards,
and at the end of the Salic laws.

- § In a conftitution inferted in the law of the I.ombards, book
ii. tit. 55. fe&. 31.

0 Im the year 1100, § Cuftom of Beauvoifis, chap. 39
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* As the Salic laws did not admit of this cuftom, they
bHecame in fome meafure ufclefs, and fell into oblivion.
In like manner the Roman laws, which alfo rejeéted
this cuftom, were laid afide; their whole attention was
then taken up in eftablithing the law of judicial combats,
and in forming a proper digeft of the feveral cafes that
might happen on thofe eccafions. The regulations of
the capitularies became, al{fo" of - no manner of fervice.
‘Thus it is that fuch a number of laws loft all their au.
thority, without our being able to tell the precife time
it was loft ; they fell into oblivion, and we cannot find
any others that weré {ubftituted in their place.

Such a nation had no need of written laws; hence its
written laws might very eafily fall into difafe.

If there happened to be any difputes between two par.
ties, they had only to order a fingle combat. . For: tlul‘v
no great knowledge or abilities were requifite.

All civil and eriminal a&ions are reduced to fats. It !
is upon thefe fa&s they fought; and not only the fub-
fance of the affair, but likewile the incidents and impar-
lances were decided by combat, as Beaumanoir * obferves,
who produces feveral inftances.

I find that towards the commencement of the third.
race, the jurilprudence of thofe times related englrely
to perfonal quarrels, and was governed by.the point of.
honour. If the judge was not obeyed, he infifted upon.
fatisfaGtion from the perfon that had contemned his au-.
thority. At Bourges, if + the provolt had fummoned
a perfon, and he refufed to come, his way of proceeding .
was to tell him, ¢ I fent for thee, and thou didft not
¢ think it worth thy while to come; 1 demand therefore
s¢ {atisfaGion for this contempt.” . . Upon which they
fought. Lewis the Fat reformed this cuftom §. v

The cuftom of legal duels prevailed || at Orleans, even
jn all demands of debt. Lewis the Young declared,

® Chap. 61. page 309, 310,
# Charter of Lewis the Fat, in the year x145, in the colletion
of ordinances. i ibid.

§ Charter of Lewis the Youug, in the year 1168. inthe collc&xn

of ardinances, '
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that this cuftom fhould take place only when the demand
exceeded five fous. This ordinance was a local law; for
in St. Lewis’s time * it was fufficient that the value
was more than twelve deniers. Beaumanoir + heard a
gentleman of the law affirm, that formerly there had
been a bad cuftom in France, of hiring a champion for
a certain time to fight their battles in all caufes. ‘This
fhews, that the ufage of judiciary combats muft have had
at that time a prodigious extent.

CHAUP XX

Origin of the point of honour.

WE meet with inexplicable enigmas in the codes of
) the laws of the barbarians. The law of } the
Frifians allows only half a fou in compofition to a perfon
that had been beaten with a flick; and yet for ever fo
{mall a wound it allows more. By the Salic law, if a
freeman gave three blows with a ftick to another free-
man. he paid three fous; if he drew blood, he was pu-
nithed as if he had wounded him with fteel, and he paid
fifteen fous: thus the punifhment was proportioned to
the greatnefs of the wound The law of the Lombards |}
eftablithed different compofitions for one, two, three,
four blows; and fo on. At prefent a fingle blow is
. equivalent to a hundred thoufand.

The conftitution of Charlemagne, inferted in the
law § of the Lombards, ordains, that thofe who were
allowed the trial by combat, fhould fight with batoona.
Perhaps this was out of regard to the clergy: or,
probably, as the ufage of legal duels gained ground,
they wanted to render them lefs fanguinary. The

® Sce Beaumanuir, chap. 63. page 335.

$ See the cuftom of Beauvoifis, chap. 28. page 203,
$ Additio fapientum Willemari, tit. §,

§ Booki. tit. 6, fe@. 3. .

§ Book ii.tit. 5. fe@. 23,
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capitulary j of Lewis le Debonnaire allows the liberty of -
choofing te fight cither with the fword or batoon. In
procefs of time nonc but bondmen fought with the ba-
toon §. .

Here I fce the firft rife and formation of the particu.
lar articles of our point of honour. The accufer began
with declaring in the prefence of the judge, that fuch a
perfon had committed fuch an a&ion; and the accufed
made anfwer, that he lied 4, upon which the judge gave
orders for the duel. It became then an eftablithed rule,
that whenever a perfon had the lie given him, it was in-
cumbent on him to fight.

Upon a man’s * declaring he would fight, he could
not afterwards depart from his word; if he did, he was
condemned to a penalty. Hence this rule enfued, that
whenever a perfon had engaged his word, honour forbade
him to recall it. '

Gentlemen + fought one another on horfeback, and
armed at all points; villains  fought. on foot, and with
batoons. Hence it followed, that the batoon was look-
ed upon as the inftrument of infults and affronts; || becaufe
to ftrike a man with it, was treating him like a villain.

None but villains fought with their § faces uncovered;
fo that none but they could receive a blow on the face.
Therefore a box on the ear became an injury that muft
be expiated with blood, becaufe the perfon who receiv.
«d it-had been treated as a villain. :

The feveral people of Germany were no lefs fenfible
than we of the point of honour; nay, they were more -

} Added to the Salic law, in 189.

§ See Beaumanoir, chap. 64, p. 338. 1+ Ibids

® See Beanmanoir, chap. 3, p. 25 and 319.

4 See in regard to the arms of the combatants, Beaumanoir,
chap. 61, p. 308. and chap. 64, p 328.

4 Ibid. chap. 64, p. 318. See alfo the charters of St. Aubin of
Anjou, quoted by Galland, p. 265.

} Among the Romans it was not infamous to be beaten with 2
Rick, leg. I8us fuftinum, de dis qui notantur infamia.

- § They had only the batoon and buckler, Beaumanoir, chap. 64.

. 328,
d gVor.. 1L X



240 THE SPIRIT OF LAWS. Book XXVIIL

fo. Thus the moft diftant relations took a very con-
fiderable fhare to themfelves in every affront, and on this
all their codes are founded. The law * of the Lom-
bards ordains, that whofocver goes attended with fervants
to beat a man by furprife, in order to load him thereby
with fhame, and to render him ridiculous, fhould pa
half the compofition which he would owe if he had kil-
led him +; and if through the fame motive he tied or
bound him, he fhould pay three quarters of the fame
eompofition.

Let us then conclude, that our forefathers were ex-
tremely fenfible of affronts: but that affronts of a par-
ticular kind, fuch as being ftruck with a certain in-
firument on a certain part of the body, and in a certain
manner, were as yet unknown to them. All this was
included in the affront of being beaten, and in this cafe,
the proportion of the excefs conflituted the greatnefs of
the outrage,

CHAP XxL
A new refleBion upon the point of bonour among the Germans,

o IT was a great infamy, fays Tacitus }, among the
¢« & Germans, for a perfon to leave his buckler behind
¢ him in battle; for which reafon a great many after
¢¢ a misfortune of this kind have deftroyed themfelves.”
Thus the ancient Salic law || allows a compofition of
fifteen fous to any perfon that had been injurioufly re-
proached with having left his buckler behind him.

When Charlemagne § amended the Salic law, he al-
lowed in this cafe no more than three fous In compofi-
tion. Aus this prince cannot be fufpeéted of having had
a defign to enervate the military difcipline, it is manifeft
that this change was owing to that of the arms, and that
from this change of arms a great number of ufages derive
their origin. - '

¢ Book i. tit. 6. fed. 1. 4+ Book i. tit. 6. fe&. 2.

$ De moribus Germanorum. I In the Paftus Jegis Salice,

§ We have both the ancient law, and that which wag amended
by that grincc. .
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CHAP XXIL

Of the manners relative to judicial combats.

UR conne&ion with the fair fex 1s founded on the
bappinefs attending the pleafure of enjoyment;
on the charms of loving and being beloved ; and likes
wife on the defire of pleafing the ladies, becaufe they
are moft penetrating judges in refpe& to part of thofc
things which conftitute perfonal merit. This general
defire of pleafing produces gallantry, which is not indeed
love itfelf, but the delicate, the volatile, the perpetual
diffembler of love.

According to the different circumftances of every

country and age, love inclines more to one of thofe three
things, than to the other two. Now, I maintain, that
the prevailing {pirit, at the time of our judicial combats,
muft have naturally been that of gallantry.
* Ifind in the law of the Lombards ||, that if one of
the two champions was found to have any herbs fit for
enchantment about him, the judge ordered them to be
taken from him, and obliged him to fwear he had no
more. This law could be founded only on the yulgar
opinion ; it was fear (which has been faid to bave in-
veated fo many things) that made them imagine this
kind of preftigics. ~As in the fingle combats, the
champions were armed at all points; and as with heavy
arms, both of the offenfive and defenfive kind, thofe of
particular temper and force were of infinite advantage;
the notion of fome champions having enchanted arms,
muft certainly have turned the brains of a great many
people. .

Hence arofe the marvellous fyftem of chivalry. The
minds of all forts of people quickly imbibed thefe ex-
travagant ideas. Then it was that in romances they
bebeld knights-errant, necromancers, fairies, winged
or intelligent horfes, invifible or invulnerable men,

§ Book ii. tit. 55. fe&. 11.
X2
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sagicians who concerned themfelves in the birth and
education of great perfonages, enchanted and difen-
chanted palaces, a new world in the midft of the old:
one, and the ordinary courfe of nature left only to the
lower clafs of mankind.

Knights-errant always in armour, in a part of the
world full of caftles, forts, and robbers, found honour
in punithing injuftice, and in prote@ing weaknefs.
Hence our romances abound with gallantry founded
on the idea of love, joined with that of firength and
proteétion.

Such was the original of gallantry, when they formed
to their imaginations an extraordinary fet of men, who,
at the fight of virtue joined with beauty and diftrefs,
were inclined to expofe themfelves to all hazards for
their fake, and to endeavour to pleafe them in the com-
mon ations of life.

Our romances of chivalry flattered this defire of
pleafing, and communicated to a -part of Europe that
{pirit of gallantry, which we may venture to affirm was
very little known to the Ancients.

The prodigious luxury of that immenfe city Rome,
flattered the idea of fenfible pleafures. A certain notion
of tranquillity in the fields of Greece, gave rife to the
defcription || of foft and amorous fentiments, The idea
of knights-errant, protetors of the virtue and beauty of
the fair {ex, led people to that of gallantry.

This {pirit was continued ‘by the cuftom of tourna-
ments, which uniting the rights of valour and love, added
ftill a greater importance to gallantry,

CH AP XXIL

Of the code qf laws on judicial combats.
SO ME perhaps will have a curiofity to fee this
monitrous cuftom of judiciary combat reduced to
principle, and to find a code of fuch extraordinary laws,

§ Sce the Greek romances of the middle age.
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Men, reafonable ih the main, reduce their véry prejudices
1o rule. Nothing was more contrary to good fenfe than
thofe combats: and yet when once this point was laid
dows, a kind of prudentisl management was ufed in cars
tying it into execation. R

In order o be thoroughly acquainted with the ja-
‘tifprudente of thole times, it is neceffary to read with
atrention the regulations of St. Lewis, who thade fuch
‘great olanges i the judichary ordér. Defontaines was
contemporary with that ptiute: Beaumanoir wrote af-
“ter * hitn; ond the reft lived firice his time. We muft
thetefore look fot the ancient praftice in the amcud.
swents that have been made of it.

. CHAP XXIV.
Rules ghablifbedd i the judicial combat.

~ HEN there happened 4 to be feveril accalers,
'V they were obliged to agree among themfelves, that
-the a&ion might be carried on by 4 fingle profecutor §
und if they ¢ould uot-agree, the perfott befote whomn the
a&ion was brought, appointed one of them to profecute
the quarrel. ‘ oL
When 1 & gentlemar chaffeaged 2 villain, he was
obliged to prefent himfelf on foof with buckler and
-batdon; but if he came on Korfeback, and armed like
- & gentleman, they took his hotfe and his arms fro -
‘Bim ; and fripping Him to his fhirt, they obliged him
40 fight in that condition with the villdin, .
Befote the combat the || magiftrates: ordered three
banns to be publithed. By the firft the relations of the
parties were commanded to retire; by the fecond, the
. people were warned to be filent; and the third prohis
.gitcd the giving any afliltance to either of ‘the - parties,
® In the year 1283..
4 Bwaumanoir, chap. 6, page 40 and-4¥..
§ I6id. ciap. 0, pége348: ‘
“*§ tbid. page 330, T ’ v
RS I N
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nnder fevere penalties; ‘nay, ‘even on the pain of death,
if by this aflitance cither of the combatants fhould hap-
pen to be vanquithed.

The officers belonging to the civil magiftrate guarded *
the lilt or inclofure where the battle was fought; and in
cafe either of the parties declared himfelf defirous of
pcace, they took particular notice of the aGual ftate in
which things ftood at that very moment, to the end
that they might be reftored to the fame fituation, in cafe
they did not come to an accommodation .

When the pledges were received either for a crime
or for falfe judgment, the parties could not make up the
matter without the confent of the lord: And when one
of the parties was overcome, there could be no accom-
modation without the permiffion of the couat }, which
had fome analogy to our letters of grace.

Baut if it happened to be a capital crime, and the lord,
corrupted by prefents, confented to an accommodation,
he was obliged to pay a fine of fixty livres, and the

. .vight |j he had of punithing the malefaGor devolved to

the count.
 There were a great many people incapable either of
offering or of accepting battle. But liberty was gives
them in trial of the caufe to chufe a champion; and that
he might have a ftronger intereft in defending the par-
.ty in whofe behalf he appeared, his hand wes cut off if
he loft the batde §. o

“. When capital laws were made in the laft century a-
inft duels, perhaps it would bave been fufficient to
_{:vc deprived a warrior of his. military capacity, by
the lofs of his hand ; nothing in general being a greater

*' Beaymancie, page 350,
+ id. . . .
- '} The great vaffals had particular privileges. -
‘v § Beaumanoir, chap. 64, page 330, fays he loft bivjurifdiQion::
. thefe words, in the authors of thofc days, have not a general
fignification, but a fignificatien limited to-the affair in queflion,
Befontaines, chap. 21, art. 29. . . P
" § Thiscuftom, which we meet with in the capitularics, was f1ill
fablilting at the time of Beaumanoir, Scc chap. 61, page 315+

B .
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mortification to mankind than to farvive the lofs of their
chara&er.

When * in capital cafes the duel was fought by cham.
pions, the parties were placed where they could not be-
hold the battle ; each was bound with the.cord that was
to be ufed at his execution, in. cafe his champion was
‘overcome. | '

The perfon that fuccumbed in battle did not always
lofe the point contefted ; if, for inftamce ¢}, they foughe
en an imparlanee, he loft only the imparlance. :

CHAP XXV.
| Of the bounds preferibed.-to the cuflom of judicial combats.

‘W' HEN pledges of battle. had beea received upon a
: civil affair of fmall importance, the lord ebliged
the parties to withdraw them. - , :

1f a fa& was noterious I, for- inftance, if a man had
been affaflinated in the open market-place, then there was
neither a trial by witnefles, nor by combat; the judge
gave his decifion from the notoriety of the fa&.

When the court of a lord had often determined after
the fame manner, and the ufage was thus known, the
|| lord refufed to grant the pasties the privilege of duek
ling, to the eud that the ufages might not be altered by

_ the different cvents of the combats.
- They were not allowed to infift upon duelling but for *

themfelves, for fome ome belonging to their family, or
for their liege lord.

When the accufed had been acquitted +, another re-
Iation could not infift on fighting him; otherwife dif-
putes would never be terminated.

® Beasmaneir, chap. 64, pege 330.\

¢ 1bid. chap. 61, page 309.
.§ 1bid. chap. 61, page 308. chap. 43, page 339-

§ 1bid, chap. 61, Pagel14. Scealfo Defontaines, chap. 23, art, 24,
2 1hid, chap. 63, page 333, t-thid, .
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- If a perfoh appeared agaim in public, whofe refations,
upon a fuppofition of his being murdered, wauted to
avenge bis death, there wasthen no toom for » combat :
the fame may be faid *, if, by a notoroas abfence, the
fa& was proved to be impofiible. -

If a man { who kad been mortally wounded, had déf-
culpated before his death the perfon accufed, and named
another, they did wot proceed to a duel : but if he had
mentioned nobody, his declaration was lscked apovi only
as a forgivenefs on his death-beds the prolucation was
continued, and even among gentlemen they could make
war againit each other. v

When there was-a war, and one of the relations had
given or received pledges of battle, the right of war
ceafed ; fot then, it was thought; that the parties want-
ed to purfue the ordinary courfe of juftice, wherefore he
that continued the war would bave been fentenced to re.
pair all damages. L '

Thus the pra&ice of juditiary combat had this advan.
tage, that it was apt toehange @ gemeral ifito a particular
quarrel, to reftore'the courts of judicature to their au-
thority, and to reduce to a civil ftate thefe who were no
longer goveraed but by the law of nations.

Ags there are an iafinite number of wife: things that are
managed in a very foolifh manney, fo there are many
foolith things that are very wifely conduéted.

Whea a man {, who was challenged for 2 erime; vifibly
fhewed that it had been committed by the appellant him.
felf, there could be then no pledges of battle : for there
is no criminal but would prefer a duel of encertain event
to a certain punifhment.

There were no duels |f in affairs decided by arbiters,
wr by ecelefiaftic courts ; nos in cafes relating to women’s
dowries. : ,

. KX woman, fays Beaumanoir, cannot fight. 1f a wos
man appealed a perfon without namiag her champion, -
the pledges of battle were not accepted. It was alfo

* Beaumanoir, clgay. 63, page J23. ¢ Bid. yoge 309,
$ Ibid. page 334, .
i 1bid. pagegag.
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requifite, that a woman fhould be authorifed * by her -
baron, that is, by her hufband, to appeal; but fhe might
be appealed without this authority.

If either the appellant 1 or the appcllec were under
fifteen years-of age, there could be no combat. They
might order it indeed in difputes relating to orphans,
when their guardians or truftees were willing to run the
rifk of this procedure.

The cafes in which a bondman was allowed to fight,
are, 1 think, as follows: He was allowed to ﬁght an-
other bondman s he was allowed to fight a freeman, or
even a gentleman, in cafe they were appellants; but if
he was the appellant £ himfelf, the other might- refufe
to fight ; and even the bondman’s lord had a right to
take him out of the court. The bondman might, by
his lord’s charter f|, or by ufage, fight with any frce.
man ; aund the church * pretended to this right for her
bondmcu, as a mark of refpe@® } due to her by the
laity. :

CHA P XXVIL

Of the judiciary combat between one of the parties and one
of the wilneffes.

BEAUMANO[R informs us 1, that a perfon who
faw a witnefs going to fwear againft him, might
elude the fecond, by telling. the judges, that his adver-
fary produced a falfe and flandering witnels; and if the
witnefs was willing to maintain the quarrel; he gave

* Beaumanoir, chap. 63, page 325.

+ 1bid. page 323. Sece alfo what I have faid in the 18th book.
1 1bid. page 323. :

§ Defontaines,’ chap 22.art. 7.

* <« Habeant bellandi et teftificandi lxccnmm » C‘bma of
ZLewis the Fat, in the year 1118, o

+ 1bid,
t Chap. 61, page 315.
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pledges of battle. They troubled themfelves no farther -
about the inqueft; for if the witnefs was overcome, it
was decided, that the party had produced a falfe witnefs,
and he loft his caufe.

It was neceflary the fecond witnefs fhould be prevented
from {wearing; for if he had made his atteftation, the
affair would have been decided by the depofition of two
witnefles.  But by ftaying the fecond, the depofition of

{

|

the firft witnefs was of no manner of ufe. 5

The fecond witnefs being thus reje@ted, the party

~was not allowed to produce any others, but he loft his

caufe; in cafe, however, there bad been no pledges of |

battle, he might produce other witnefles.
Beaumanoir obferves *, that the witnefs might fay to
the party he appeared for, before he made his depofi-

|

tion: « [ do not care to fight for your quarrel, sor te -

§ enter into any debate; but if you are willing to ftand
% by me, [ am ready to tell the truth.” The party
was then obliged to fight for the witnefs, and if he

happened to be overcome, he did not lofe his caufe §,

but the witnefs was rejeéted. -
This, 1 believe, was a limitation of the ancient cu-

ftom; and what makes me think fo, is, that we find this -

ufage of appealing the witneffes, eftablithed in the laws
of the } Bavarians and || Burgundians, without any
reftri&ion. . )
I have already made mention of the conftitution of
Gundebald, againft which § Agobard and * St. Avitus
made fuch loud complaints. ¢ When the accufed,”
fays this prince, ¢ produces witnefles to fwear that he
¢¢ has not committed the crime, the accufer may chal-
¢¢ lenge one of the witneffes to a combat; for it is very
¢ juft that the perfon who has offered to fwear, and has

e Chap. &, page 39 and 40.

+ But if the battle was fought by clnmpions. the champion
that was overcome had his hand cut off.

t Tit. 16, fe&. 3. fi. Tie. 45.
§ Letter to Lewis le Debonnaire.
* Life of St. Avitus,
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¢ declared that he was certain of the truth, fhould make
« no difficulty to maintain it.”” Thus the witnefles
were deprived by this king of every kiad of fubterfuge
to avoid the judiciary combat.

~

CHAP XXVIL '

Of the judicial combat between one of the parties, and one ;b
of the Lord’s peers.  Appeal of falfe judgment.

AS the nature of judicial combats was to terminate
the affair for ever, and was incompatible with * a
new judgment and new profecutions; an appeal, fuch as
is eftablifhed by the Romau and Canon laws, that is, to
a fuperior court, in order to rejudge the proceeding of
an inferior court, was a thing unkaown in France.

This is a form of proceeding to which a warlike na-.
tion, entirely governed by the point of honour, was
quite a ftranger; and agreeably to this very fpirit the
fame methods + were ufed againft the judges as were
allowed againft the parties.

An appeal among the people of this nation was a
challenge to fight with arms, a challenge decided by
blood, and not by an invitation to a paper-quarrel, the
knowledge of which was referved to {ucceeding ages f.

Thus St. Lewis in his inftitution fays, that an appeal
includes both felony and iniquity. Thus Beaumanoir
tells us, that if a vaffal | wanted to make his complaint
of any outrage committed againft him by his lord, he
was firft obliged to denounce that he quitted his fief;
after which he appealed before his lord paramount, and
offered pledges of battle. In like .manner the lord re-
nounced the homage of his vaffal, if he appealed him
before the count.

# Beaumanoir, chap. 2, page 22.

¢ 1bid. chap. 61,-page 311, and chap. 67, page 338.

$ 1Ibid. book 2, chap.x5. | )

§ 1bid, chap. 61, page 310 and 311, 2nd chap. 67, page 337.
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A vaffal to appeal his lord of falfe judgment, was
telling him that his fentence was unjuft and malicious:
now, to utter fuch words againft his lord, was in fome
meaflure committing the crime of felony.

Hence, initead of bringing an appeal of falfe judgment
- againft the lord who eftablithed and direéted the court,
. they appealed the peers, of whom the court itfelf was

formed: By this means they avoided the crime of felony;
for they infulted only their peers, with whom they could
always account for the infult.

1t was a very * dangerous thing to appeal the peers
" of falfe judgment. If the party waited till judgment
was pronounced, he was obliged to fight them all t,
when they offered to make good their judgment. If
the appeal was made before all the judges had given
their opinion, he was obliged to fight all thofe who had
agreed in their judgment. In order to avoid this
danger, it was ufual to petition the lord 1 to give or-
ders, that each peer fhould give his opinion out aloud ;
and when the firft had pronounced, and the fecond was
going to do the fame, the party told him that he was
a liar, a knave, and a {landerer, and then he had to ﬁght
only with that peer.

Defontaines |} would have it, that before an appeal
was made of falfe judgment, it was cuftomary to let
three judges pronounce; and he does not fay that it
was neceflary to fight them all three, and much lefs
that there was any obligation to fight all thofe who
had declared themfelves of the fame opinion. Thefe
differences arife from this, that there were very few
ufages exaltly in all parts the fame.  Beaumanoir
gives-an account of what paffed in the county of
Clermont ; and Defontaines of what was pra&tifed in
Vermandois. :

® Beaumanoir, chap 61, page 313
4 Ibid. page 314.
$ 1bid.

i Chap. 22, art. 1, 10 and 11, he fay sonl that cach of then
was allowed a fmall fine ! v oma
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When * one of the peers had-declared that he would
maintain the judgment, the judge ordered the pledges of
battle to be given, and likewife took fecurity of the
appellant that he would maintain his appeal. But the
peer who was appealed gave no fecutity, becaufe he was
the lord’s vaffal, and was obliged to defend the appeal,
or to pay the lord a fine of fixty livres.

If the + appellant did not prove that the judgment
was-falfe, he paid the lord a fine of fixty livres, the fame
fine'to { the peer whom he had appealed, and as much
to every oue of thofe who had openly confented to the
judgment.

. When a perfon violently fufpe@ted of a capital crime
had bees taken and condemned, he could make no ap-
peal || of falfe judgment: For he would always appeal,
cither to prolong his life, or to get an abfolute difcharge.

If a perfon faid § that the judgment was falfe and-
bad, and did not offer to make his words good, that is,
to fight, he was condemned to a fine of fix fous if a
gentleman, and to five fous if a bondman, for the inju-
rious expreflions he had uttered. '

, The judge or peers * who were overcome, forfcited
neither life nor limbs; but the perfon who appealed
them wae punithed with death, if it happened to be a
capital crime +. :

This manner of appealing the peers of falfe judg-
ment, was to avoid appealing the lord himfelf. But if-{
the lord had no peers, or had not a fufficient number,

* Beaumanoir, chap. 61, page 314.
+ Ibid. Defontaines, chap. 22, art. 9.
4 1bid.
4 1bid. chap. 61, page 316.
& Ibid. chap. xli. page 314.. Defontaines, chap. xxii. ast. 21.
* Defontaines, chap. xxii. art. 7.

. ¥ See Defontaines, chap. xxi. art. 17 and 12, and following, whe
diftinguifhes the caufes in which the appellant of fulfe judgment
lofes his life, the point contefted, or only the imparlance.

t Beaumanoir, chap. xlii, page 3aa. - Defontaines, chap. xaii.
art. 3.

Vou. 11, Y
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he might at his own expence hire * peers of his lord
paramount; but thefe peers were not obliged to judge,
if they did oot like it; they might declare that they
were come only to give their opinion: In that particu-
lar t cafe, the lord himfelf pronounced fentence as judge;
and if an appeal of falfe judgment was made agaiofl him,
it was his bufinefs to ftand the appeal.

- If the lord happéned £ to be fo very poor as not to be
able to hire peers of his paramount, or if he negletted
to afk for them, or the paramount refufed to give them,
then as the lord could not judge by himfelf, and as
nobody was obliged to plead before a tribunal where
judgment could not be given, the affair was brought
before the lord paramount.

This, I believe, was one of the principal caules of the
feparation between the jurifdi@ion and the fief, from
whence arofe that maxim of the French lawyers. ¢ The
& fief is one thing, and the jurifdiGion another.” For
as there were a vaft number of peers who had no fubor-
dinate vaffals under them, they were incapable of holding
their court; all affairs were then brought before the
Jord paramount, and they loft the priyilege of judging,
becaufe they had neither power nor will to claim it.

All the || peers who had agreed to the judgment,
were obliged to be prefent when it was pronounced, that

- they might follow one another, and fay Yes to the per-
fon who, wanting to make an appeal of falfe judgment,
afked them whether they followed; for Defontaines
fays §, ¢ that it is an affair of courtefy and loyalty, and
¢¢ there is no fuch thing as evafion or delay.” From
hence, I imagine, arofe the cultom fill followed in
England, of obliging the jury to be all unanimous in
their verdi& in cafes relating to life and death.

* The count was not obliged to lend any. Bcaumanonr, chap,
lxvii. p. 337.

+ No body can pafs judgment in his-court, fays Beaumanoi
~chap Ixvii. p. 336 et 337.

4 Beaumanoir, chap. Ixii. p. 322.
- - § Defontaines, chap. xxi. art. 37 and 18,
§ 1hid. art, 23,

s
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: Judgment was therefore given according to the opis .
pion of the majority: and if there was an equal divifion,
fentence was pronounced, in eriminal cafes, in favour of ..
the accufed; in cafes of debt, in favour of the debtory
and, in cafes of inheritance,in favour of the defendant. -

Defontaines obferves *, that a peer could not excufe
himfelf by fayiag, that he would not fit in court if there
were only four +, or if the whole number, or at leaft
the wifelt part, were not prefent.. This is juft as if he
was to fay in the heat of engagement, that he would
pot affift his lord, becaufe he had not all his vaffals with
him. But it was the lord’s bufinefs to caufe his court te
be relpe&ud, and to chufe the braveft and moft knowing
of his tenants. ‘This I mention in order to thew the dus
ty of vaflals, which was to fight and to jndge; and fuch
indeed was this duty, that to judge was the {ame as te
fght. :
. glt was lawful for a lord who went to law with kis vaft
fals in his own court, and was caft, to appeal one of his
tenants of falfe judgment. But as the latter owed a
refpe to his lord for the fealty he had vowed, and the
lord, on the other hand, owed benevolence to his vaffal
for the fealty accepted; hence it was cuftomary to make
a diftin&ion between the lord’s affirming in general,
that the judgment } was falfe and unjuft, and imputin
perfonal || prevarications to his tenant. In the fir
cafe, he affronted his own court, and in fome meafure
himfelf, fo that there was no room for pledges of battle.
But there was room in the fecond, becaufe he attacked
his vaflaPs honour; and the perfon overcome was de-
prived of life and property, in order to maintain the pu-
blic tranquillity,

This diftinGion, which was neceffary in that particu-
lar cafe, had afterwards a great extent. DBeaumanoir
fays, that when the appellant of falfe judgment attacked

T Chap xxi. art. 37.
4 This number at leaft was neceflary. Defontaines, chap. xzkh
art. 36. *
$ Beaumanoir, chap. lxvii. p. 337.
§ Ibid,
: Yz
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ene of the peers by perfonal imputations, then battle
enfued; but if he attacked only the judgment, the peer
appealed was at liberty * to determine the difpute either
by battle or by law. But as the prevailing fpirit ia
Beaumanoir’s time was to rellrain the ufage of judicial
eombats, and as this liberty which had been granted to
the peer appealed, of defending the judgment by com-
bat or not, is equally contrary to the ideas of honour
eftablifhed in thofe days, and to the obligation the vaffal
lay under of defending his lord’s jurifdi@ion; I am apt to
shiok, that tiis dittin&ion of Beaumanoir’s was owing
to 2 new regulation among the French.

1 would not have it thought that all appeals of falfe
judgment were decided by battle; it fared with thie
appeal as with all others. The reader may recolle®
the exceptions in the twenty-fifth chapter. Here it
was the bufinefs of the fuperior court to examine whe.
ther # was proper to withdraw the pledges of battle or
Bot

These could be no appeal of falfe judgment againft.
the king’s court; becaufe as there was no one equal to.
the king, po one could appeal him; and as the king had’
no fuperior, none could appeal from his court.

This fundamental regulation, which was neceffary
a8 a political Jaw, diminithed alfo as a civil law the
abufes of the judicial proceedings of thofe times. When
a lord was afraid + that his court would be appealed of
falfe judgment, or perceived that they were determined
to appeal; if juflice required there fhould be no appeal,
he might petition for peers from the king’s court, wha
could not be appealed of falfe judgment. Thus King
Philip, fays Defontaines }, fent his whole eouncil ta.
judge an affair in the' court of the abbot of Corbey.

" 1f the lord could not have judges from the king,
be might remove his court into the king’s, if he held
immediately of him: but if there were intermediate lords,

* Beaumanoir, chap. lxvii. page‘ 337 and 338.
t Defontaines, chap. xxii. art. 14,
$ lbid.
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he had recourfe to his paramount, going from one lord to
another, till he came to the fovereign.

Thus, notwithftanding they had in thofe days neither
the pratice nor even the idea of our modern appeals, yet
they had recourfe to the king, who was the fource from
whence all thofe rivers flowed, and the fea into which
they returned. ‘ ’

) CHA P XXVIIIL
Of the »app:a’ of default of juflice.

THE appeal of default of juftice was when the court
of a particular lord deferred, evaded, or refufed to
do juftice to the parties.

During the time of our princes of the fecond race,
though the count had feveral officers under him, their
perfon was fubordinate, but not their jurifdi€ion. Thefe
officers, in their court-days, affizes, or Placita, gave judgs
roent in the lalt refort as the count himfelf; all the dife
ference confifted in the divifion of the jurifdi@ion. For
inftance, the count * had the power of condemning to
death, of judging of liberty, and of the refitution of
goods, which the centenarii had not. o

For the fame reafon, there were higher caufes | re-
ferved to the king; namely, thofe which dire&ly con-
cerned the political order of the ftate. Such were the

) difputés laztween bifhops, abbots, counts, and other gran-

dees, whom the king judged together with the greas
vaflals §.

What fome authors have advanced, namely, that an .
appeal lay from the count to the king’s commiflary, or
miffus dominicus, is not well grounded. The count and

® Third capitulary of the year 812. art. 3. edition of Balufins,

ge 497. and of Charles the Bald, added to the law of the Loms
dbards, bock ii. article 3. ‘ :

+ Third capitulary of the year 823, article 4. edition of Balue
fius, page 497. .

§ Cum fidelibus. Capitulasy of Lewis lo Debonnaire, edition
of Batuifius, page 667,

Y3
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the miffus had an equal jurifdiGtion * independent of each
‘other: The whole difference was $, that the miffus held
his plucita or affizes four months in the year, and the
count the other cight. .

If a perfon who bad been condemned at an affize §,
demanded to have his caufe tried over again, and was
afierwards caft, he paid a fine of fifteen fous, or received
fiftcen blows from the judges who had decided the aftair.

Wiicn the counts or the king’s commiffaries did not
find them(clves able to bring the great lords to reafon,
they made them give bail or fecurity *, that they would
appear in the king’s court: This was to try the caufe,
and not torejudge it. I find in the capitulary of Metz +
a law, by which the appeal of falfe jndgment to the king’s
court is eftablifhed, and all other kinds of appeal prc.
fcribed and punithed.

1f they refuled to fubmit to the judgment of the fhe-
riffs ﬁ. and made no complaint, they were imprifoned
till they had fubmitted; but, if they complained, they
were condulted under a proper guard before the king,
and the affair was examined in his court,

There cou!d be hardly any room then for an appeal
of dcfault of juftice; for fo far was it from being ufual
in thofe days to complain, that the counts and others,
who had a right of holding affizes, were not exa& in
difcharging this duty; that || on the contrary, it was a
general complaint that they were too exa&. Hence we
find fuch numbers of ordinaoces, by which the counts,
and all othc; officers of jullice whatfoever, are forbid ta

* See the capitvlary of Charles the Bald, added to the law of
the L.ombards, book ii. article 3.

+ Third capitulary of the year 813, article 8.

{ Placitum.

® This appears by the formulas, charters, and the capitularies.

+ In the ycar 757, edition of Balufius, page 180 art. g and r0.
and the fynod apud Vernas in the year 755. art. 29. edition of
Balufius, page 175. Thefe two capitularies were made under
kings Pepin.

§ The officers under the Count Scabini.

" § 8ce the law of the Lombards, ook i. tit. §3. article 2%

8
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hold their affizes above thrice a-year. It was not fo
neceflary to chattife their indolence, as.to check their
altivity. : :

Bat, after an innumerable multitude of petty lordthips
had been formed, and different degrees of vaflalage efta-
blithed, the negle@ of certain vaffals in holding their
courts gave rife to this kind of appeal ¥, efpecially as
very confiderable profits accrued to the lord paramount
from the feveral fines.. ‘

As the coftom of judicial combats gained every day
more ground, there were places, cafes, and times, in
which it was difficult to affemble the peers, and confe-
quently in which juftice was delayed. T'he appeal of
default of juftice was therefore introduced, an appeal that
has been often a remarkable =ra in our hiftory, becaufe
mott of the wars of thofe days were imputed to a viola-
tion of the political law, as the caufe, or at leaft the

retence of our modern wars, is the infringement of the
w of nations.

Beaumanoir fays +, that, in the cafe of default of
juftice, battle was not allowed. T'he reafons are thefe:
3. They could not challenge the lord, becaufe of the
refpe&t due to his perfon; neither could they challenge
the lord’s peers, becaufe the cafe was clear, and they
had oaly to reckon the days of the fummons, or of the
other delays; there had been go judgment pafled, confe~
quently there could be no appeal of falfe judgment: In
fine, the crime of the peers pffended the lord as well as
the party, and it was againft rule that there fhould be
battle between the lord and his peers. ,

But, 1 as the default ‘was proved by witneffes before
the fuperior court, the witneffes might be challenged,
and then neither the lord nor his court were offended.

In cafe the default was ewing to the lord’s tenants or
peers by deferring juftice, or by evading judgment after

&
® There are inftances of appeals of default of juftice as early as
the time of Philip Auguftus. '
+ Chap. 61. page 325, ‘ ) L
$ Bcaumapgir, chap. 61. page 315, C»
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paft delays, then thele peers were appealed of default of
jultice before the paramount; and, if they were calt,
they * paid a fine to their lord. The latter could not
give them any affiftance; on the contrary, he feized their
ficf till they had each paid a fine of fixty livres.

2. When the default was owing to the lord, which was
the cafe whenever there happened not to be a {ufficient

.number of peers in his court to pafs judgment, or when
he had not affembled his tenants, or appointed fomebody
io his room to affemble them, an appeal might be made
of the default before the lord paramount; bat then the
party 1 and not the lord wds fummoned, becaufe of the
1efpe&t due to the latter.

The lord demanded to be tried before the paramount,
and, if he was acquitted of the default, the caufe was re«
manded to him, and he was Kkewife paid a fine of fixty
livres f.  But, if the default was proved, the penalty ine
fied || on him was to lofe the judgment of the caufe,
which was to be then tried in the fuperior court. In
&, the complaint of default was made with no othee
view.

3. If the lord was fued in his own cousrt §, whick
mever happened but upon difpuates relating to the fief,
after letting all the delays pafs, the lord himfelf * was
fummoned before the peers in the fovereign’s name,
whofe permiffion was neceffary on that occafion. The
peers did not make the fwmmons in their own name,

B

* Decfontaines, chap. 22. article 2.
+ 1bid. arcicle 31.

. § Beaumanoir, chap. 61. page 3¥s.
| -Defontaine, chap. 21. article 29.

" & This was the cafe in the famous difference betweeti the Tord
o Nelle and Joan Countefs of Flanders, under the reign of Lewis
Vill. He fued her in her own court of Flanders, and fummoned o
her to give judgment within forty days, and afterwards appealed
in default of jultice te the king's coust. Slke anfwered, he fhoeld
be judged by his peers in Flanders. ‘The king’s court determined
that he fhould not be remanded, and that the Countefs fhould be
fummoned. B

® Bcaumanoir, chap 34.
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becaufe they could not fummon their lord, but they
could fummon for their lord *.

Sometimes+ the appeal of default of juftice was fol-
lowed with au appeal of falfe judgment, when the lord
had caufed judgment to be paffcd, notwithftanding the
default.

The vaffal §, who had wrongfully appealed his lord of
default of juitice, was fentenced to pay a fine according
to his lord’s pleafure.

‘The inhabitants of Gaunt || bad appealed the Earl of
Flanders of default of juftice before the king, for having
delayed to give judgment in his own court. Upon
examination it was found, that he had ufed lefs delays

" than even the cuflom of the country allowed. They
were therefore remanded to him; upon which their ef-
fe&s, to the value of fixty thoufand livres, -were feized.
They returned to the king’s court in order to have this
fine moderated; but it was decided, that the Earl might
infift upon this ﬁne, and even more xf, he pleafed. Beaus
manoir was prefent at'thofe judgments.

4. In other difputes which the lord might have
with his vaflal, in refpe& to the body -or honour of
the latter, or to goods that did not belong to the fief,
therc was no room for aw appeal of default of juftice,
becaufe the caufe was not tried in the lord’s court,
but in that of the paramount; vaffals, fays Defontaines §,
l;:vmg no power to give judgment on the body of their

rd. .

[ have been at fome trouble to give a clear idea of
thofe things, which are fo obfcure and confufed:in old
authors, that to draw them from the chaos ia which they
were involved, may be reckoned a new difcovery.

* Defontaines, chap. 21 art. 9.
+ Beaumanoir, chap. 61. page 34.

$ Beaumanoir, chapter 61, page 312. But he that was neither
senant nor vaffal to the lord paid only a fine of ﬁxty livees. 1b. -

§ Bcaumanoir, chap. lxn page. 31&
§ Cl\ay xxi. art. 35-
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CHAP XXIX.
Epoch of the reign of St. Lewis,

T. Lewis abolithed the judicial combats in all the
courts of his demefne, as appears by the ordinauce

he * publifhed on that account, and 4 by the inftitutions.
But he did not fupprefs them in the courts of his
‘barons 1, except in the cafe of appeal of falle judgment.
A vafful could not appeal the court of his lord of falfe
Judgment, without demanding a judicial combat againft
‘the judges who had pronounced fentence. But St.
Lewis || introduced the pra&ice of appealing of faife
judgmeut without fighting, a change that may be reckons

ed a kind of revolution. ) :
He declared §,. that there fhould be no appeal of falfe
judgment in the lord(hips of his demelne, becaufe it was
a crime of felony. 1o fad, if it was a kind of felony
againtt the lord, by a much ftronger reafon it was felony
againft the king.  But he confented they might demand
an amendment * of the judgments paffed in his courts,
not becaufe they were falle or iniquitous, but becaufe
they did fome prejudice +. On the contrary, he ordaine
ed, that they (hould be obliged to make an appeal of fal{e
judgment againlt the courts of the barons |}, in cafe of
any complaint. . O
It was allowed by the inftitutions, as we have already
obferved, to bring an appeal of falfe judgment againft the
courts of the king’s demefnes. They were obliged to
demand an amendment before the fame court; and, in

* In the year 1260.
+ Book i. chap. 1. and 7. and book ii. chap. 10, and 11.

t As appears every where in the inftitutions, &c. and Beau»
manoir, ehap. 61. page 309.

" | Inttitutions, book i. chap. 6. and book i. chap. 15.
§ 1b. book ii. chap. 15. .
* 1b. book {. chap. 78. and book ii. chap. 15.
t 1b. book i. chap. 78. i Ib. book ii. chap. 15.
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cafe the bailiff refufed the amendment demanded, the’
king gave leave to make an appeal * to his court, or ra-’
ther, interpreting the infhititions by themfelves, to pre-
fent him a 1 requeft or petition.

With regard to the courts of the lords, St. Lewis, by’
permitting them to be appealed of falfe judgment, would
have the caufe brought 1 before the royal tribunal, or
that of the Lord paramount, not || to be decided by
duel, but by witnefles, purfuant to a form of procéeding,
the rules of which he laid down in the inftitutions §.

* Thus, whether they could falfify the judgment, asin
the courts of the barons, or whether they could not falfify,
as in the courts of his demefne, he ordained that they
might appeal without running the hazard of a duel.

Defontaines ® gives us the two firlt examples he ever
faw, in which they proceeded thus without a legal duel;
one in a caufe tried at the court of St. Quintin, which
belonged to the king’s demefne, and the other in the
court of Ponthicu, where the count who was prefent op-
pofed the ancient jurilprudence: but thefe two caulfes
were decided by law.

" Here perhaps it will be afked, why St. Lewis ordaiued
for the courts of his barons a different form of proceeding
from that which he had eftablithed in the courts of his
demefne? The reafon is this: When St. Lewis made the
regulations for the courts of his demelnes, he was not
checked nor confined in his views: but he had meafures
to keep with the lords who enjoyed this ancient pre-
rogative, that caufes fhould not be removed from their
courts, unlefs the party was willing to expofe himfelf to
the dangers of an appeal of falfe judgment. St. Lewis
preferved the ufage of this appeal; but he ordained that
it fhould be made without a judicial combat; that is, in

® 1bid. chap. Iexvith, t Ihid. chap. xv.

t Bat, if they wanted to appeal without falfifying the judgment,
the appecal was not admitted.  Inftitutious, book ii. chap. 15.

f Book i1 chap. 6 and 47. and book ii. chap. 15. and Beaumas
Roir, chap. xi. page 58. '

§ Book i. chap. 1, 2, and 3. * Chap. xxii. art. 16. and 17,
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arder to render the change more infenfible, he fupprefled
the thing, and continued the terms. :

This regulation was not univerfally received in the
courts of the lords. Beaumanoir * fays, that in his time
there were two ways of judging; one according to the
king’s eftablithment, and the other purfuant to the an--
cient pra&ice; that the lords were at liberty to follow
which- way they pleafed; but, when they had pitched
upon one in any caufe, they could not afterwards have
recourfe to the other. He addst, that the Count of
Clermont followed the new praétice, while his vaffals
kept to the old one, but that it was in his power to re-
eltablith the ancient pra&ice whenever he pleafed, other-
wife he would have lefs authority than his vaffals.

1t is proper here 1o obferve, that France was at thasy
time || divided into the country of the king’s demefne,
and that which was called the country of the barons, or
the baronies, and, to make ufe of the terms of St. Lewis’s
inftitutions, into the country under obedience to the king,
and the country out of his obedience. When the kings
made ordinances for the country of their own demefne,
they employed their own fingle authority: but, when
they publithed any ordinances that concerned alfo the
country of their barons, they were made§ in concert
with them, or fealed and fubfcribed by them; otherwife
the barons received or refafed them, according as they
feemed conducive to the good of their baronies. The
rear vaffals were upon the fame terms with the great
vaffals. Now, the inftitutions were not made with the
confent of the lords, though they regulated matters
which to them were of great importance: but they

¢ Chap. Ixi. page 309. + Ibid.
§ See Beaumanoir, Defontaines, and the Inftitutions, hook ii.
chap. 10, 11, 15. and others.

§ See the ordinances at the beginning of the third race in the
colle&ion of Lauricre, efpccially thofe of Philip Augufius on
ecclefiattic jurifdi®ion, and that of Lewis VIIL concerring the
Jews, and the charters related by Mr Bruffels, particularly that
of St. Lewis, on the leafe and recovery of lands, and the feodal
majority of young wonien, tome ii. book 32. page 35. and ibid.
the ordinance of Philip Auguftus, page 7.
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were received only by thofe who believed they woukd
redound te their advantage. Robert, fon of St. Lewis,
received them in his country of Clermont; yet his vaffals
did not think proper to conform to this praice,

CHAP. XXX
Obfervations on appeals.
I APPREHEND, that appeals, which were chal-

lenges to a combat, muft have becen made immee
diately on the fpot. ¢ If the party leaves the court
¢« without appealing,’ fays Beaumanoir *, ¢ he lofes
. ¢ his appeal, and the judgment ftands good.” This
continued ftill in force, even after all the reftii¢tions
of 1+ judicial combats.

CHAP XXXIL
The fame fubjed continued.

THE villain could not bring an appeal of falfe judg.
ment againft the court of hislord. This we learn
from Defontaines {, and is confirmed moreover by the
inftitutions ||. Hence Defontaines § fays, ¢ Berween the
¢ Jord and his villain there is no other judge but God.”?
It was the cuftom of judicial combats that had de-
prived the villains of the privilege of appealing theie
lord’s court of falfe judgment *.  And {o true is this,
that thofe villains +, who by charter or cuftom had a

® Chap. lxiii. page 327. Ihid. chap. Ixi. page 312.

4 See the inftitutions of St. Lewis, book ii. chap. 15. the ordis
nance of Charles V1L in 1453. o

§ Chap. xxi.art. 21 and 22, § Booki. chap. 136.

§ Chap. ii. art. 8. * Chap. xxii. ast. 14.

+ Defontaines, chap. xxii. art. 7. This article and the 21ft of
the 22d chapter of the fame author have been hitherto very ill ex-
plained.  Defontaines does not oppofe the judgment of the lord to
that of the gentleman, becaufe it was the fame thing; but he op-
pofcs the commen villain to bim EM had the privilege of fighting.

Vou. II.
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‘right to fight, had alfo the privilege of appealing their
lord’s court of falfe judgment, even though the peers
who judged them were fentlemen * : aod Defontaines
propofes expedients to gentlemen in order to avoid the
fcandal of fighting with a villain, by whom they had
been appealed of falfe judgment.

As the praice of judicial combats began to decline,
and the ufage of new appeals to be introduced, it was
reckoned unjuft that frecemen fhould have a remedy
againft the injuftice of the court of their lords, and the
villains fhould not ; hence the parliament received their
appeals as well as thofe of freemen,

CH A P. XXXIL
The fame fubjelt continued.

HEN an appeal of falfe judgment” was brought

againft the lord’s court, the lord appeared in per-
fon beforé his paramount to defend the judgment of his
court. In like manner + in the appeal of default of

- juttice, the party fummoned before the lord paramount
brought his lord along with him, to the end that, if the |
default was not proved, he might recover his jurifdi&ion.

In procefs of time, as the praétice obferved in thefe
two particular cafes was become general by the intro-
duion of all forts of appeals, it feemed very extraordi-

" nary that the lord fhould be obliged to fpend his whole
life in ftrange tribunals, and for other people’s affairs.

- Philip of Valois { ordained, that none but the bailiffs
fhould be {ummoned: and when the ufage of appeals
became fill more frequent, the parties were obliged to

* defend the appeal: the fa& || of the judge became that
of the party. '

* Gentlemen may be always appointed judges.  Defontaines, ‘
" chap. xxi. art. 48.

|
4 Dcfontaines, chap. xxi. art. 33. t In the year 1333, |
Il See the fituation of things in Boutillier’s time, who lived is
the year 1403.  Somme Rurale, book i. pages19 and 30,
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I took * notice that, in the appeal of default of
juftice, the lord loft only the privilege of having the
caufe tried in his own court. But if the lord himfelf
was fued as a party +, which was become a very common
pratice f, he paid a fine of fixty livres to the king, or -
to the paramount before whom the appeal was brought.
From thence arofe the ufage, after appeals had been
generally received, of fining the lord upon the amend-:
ment of the fentence of his judge; an ufage which lafted
a long time, and was confirmed by the ordinance of
Rouflillon, but fell at length to the ground through its
own abfurdity.

CH A P. XXXIIL

The fame fubjelt continued. )

IN the pradtice of judicial combats, the perfon who
-had appealed one of the judges of falfe judgment,
might lofe || his caufe by the combat, but could not
poffibly gain it. In fa&, the party who had a judg-
ment in his favour, ought not to have been deprived of
it by another man’s a&. The appellant therefore, who.
had gained the battle, was obliged to fight likewife-
_againft the adverfe party, not in order to know whether.
the judgment was good or bad, (for this judgment was.
out of the cafe, being reverfed by the combat), but te.
determine whether the demand was juft or mot; and it
was on this new point they fought. From thence pro-
ceeds our manner of pronouncing arrefts, ¢ The court
¢ annuls the appeal ; the court annuls the appeal, and
¢ the.judgment againft which the appeal was brought.’”
In “effe@®, when the perfon who had made the appeal of
falfe judgment happened to be overcome, the appeal was

* See chap. 0.

t+ Beaumanoir, chap. Ixi. page 312 and 318,
{ 1bid.

I Defontaines, chap. xxi. art. 14.

Z2
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reverfed; when he f»roved viGtorious, both the judgment
and the appeal were reverfed: then they were obliged to
proceed to a new judgment.

This is fo far true, that when the caufe was tried by
inqueft, this manner of pronouncing did not take place =
witnefs what M. de la Roche Flavin * fays, namely,
that the Chamber of Inquefts could not ufe this form at
the beginning of its creation.

CH A P. XXXIV.

In what manner the proceedings at low became fecret.

DUELS had introduced a public form of proceeding,
fo that both the attack and the defence were
equally known. ¢ The witnefles,”” fays Beanmanoir t,
¢ ought to give in their teftimony in open court.”

Boutillier’s commentator fays, he had learned of an-
cient pradtitioners, and from fome old manufeript law-
books, that criminal procefles were anciently cartied on-
o public, and in 2 form not very different from the
public judgments. of the Remans. This was owing to-
their not krowing hew to write, a thing in thofe days
very common. The ufage of writing fixes the ideas,
and preferves the fecret; but when this ufage is laid
afide, nothing but the publicnefs of the procceding is
capable of fixing thofe ideas.

. And as uncertainty { might eafily arife in refpe& to
what had been judged by vagals, or pleaded before vaffals,
they could therefore refrefh their memory, every time
they held a court, by what was called proceedings on
tecord [|.  In that cafe it was not allowed to challenge
the witnefles to combat ; for then there would be no end
of difputes. / :

® Of the parliament of France, hook i. chap. 16.
¢+ Chap. 61, page 315.
& As Beaumanoir fays, chap. 39, page 209,

U They proved by witnefles what had beep already dome, faid,
er decreed ip conrt,
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In procefs of time a fecret form of proceeding wase
introduced. Every thing before had been public; e
very thing now became fecret ; the interrogatories, the
informations, the re-examinations, the confronting of
witnefles, the opinion of the public ptofecutor ; and this
is the prefent praice. The firft form of proceeding was
fuitable to the government of that time, as the new form
was proper to the government fince eftablithed.

Boutillier’s commentator fixes the epoch of this
change to the ordinance in the year 1§39. 1 am ape
to believe that this change was made infenfibly, and
paffed from one Lordfhip to another, in proportion as

the lords renounced the ancient form of judging, and

that derived from the inftitutions of St. Lewis was im.
proved. In fa&, Beaumanoir fays t, that witnefles were
publicly heard only in cafes in which it was allowed
to give pledges of battle; in others, they were heard
in fecret, and their depofitions were reduced to writing.’
The proceedings became therefore fecret, when they
ceafed to give pledges of battle.

C H A P. XXXV. v
Of the coffs. |

IN former times no one was condemned in France to

the payments of cofts § in temporal courts. The
party caft was fufficiently punithed by fentences of peeut«
stiary fines to the lord and lris peers. From the manner
of proceeding by judicial combat it followed, that the
party who was condemned and deprived of life and fors
tune, was punifhed as much as he could be; and in the
other cafes of the judicial combat, there were fines
fometimes fixed, and fometimes dependent on the difpo-
fition of the lord, which were fuﬁﬁient to make people

dread the evems of fuits, The fame may be faid of

4+ Chap. 39. 218.

t Defontaines in his counfel, chap. 41,art. 3 4nd 8, and Beaus
manoir, chap. 33. laftitutions, book i. chap. go,

-

Z3 , .
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caufes that were not decided by combat. As the lord
had the chief profits, fo he was alfo at the chief ex--
pence, either to affemble his peers, or to enable them to
proceed to judgment. Befides, as difputes were gene-
rally determined on the fpot, and without that infinite
multitude of writings which afterwards followed, there
was no neceflity of allowing cofts to the parties.

The cuftom of appeals naturally introduced that of
giving cofts. Thus Defontaines fays *, that when they
appealed by written law, that is, when they followed
the new laws of St. Lewis, they gave cofts ; but that in
the ufual cuftom, which did not permit them to appeal
without falfifying the judgment, no cofts were allowed.

. They obtained only a fine, and the pofleffion for a year
and a day of the thing contefted, if the caufe was re-
manded to the lord.

But when the number of appeals increafed from the
new facility of appealing ; when by the frequent ufage
of thefe appeals from one court to another, the parties

" were continually removed from the place of their refi-
dence; when the new method of proceeding multiplied
and eternized the fuits; when the art of eluding the very
juftet demands was refined; when the parties at law
knew how to fly only in order to be followed; when
a&ions proved deftruttive, and pleas eafy; when the
reafons were loft in whole volumes of writings; when
the world was filled with members of the law, who were
ftrangers hoth to law and juftice; when knavery found
advice where it found no fupport; rthen it was neceffary
to deter litigious people by the fear of cofts. They
were obliged to pay colts for the judgment, and for the
means they had employed to elude it. Charles the Fair
made a general ordinance on that fubjeét §.

¢ Chap. 22, a;t. . A

4 At prefent whep they are fo inclined to appeal, fays Bouti}
Tier, Somme Rurale, book i. tit. 3, page 16.

$ Inthe year 1324,
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CH A P. XXXVL

Of the public profecutor.

AS by the Salic, Ripuarian, and other barbarous
laws, crimes were punithed with pecuniary fines ;
they had not in thofe days, as we have at prefent, a pu-
blic officer who has the care of criminal profecutions.
In effe&, the iffue of all caufes being reduced to the.
reparation of damages, every profecution was in fome
meafure civil, and might be managed by any one. On
the other hand, the Roman law had popular forms for
the profecution of crimes, which were inconfiftent with
the office of a public profecutor.

The cuftom of judicial combats was no lefs oppofite
to this idea; for who is it that would chufe to make
himfelf every man’s champion againft all the world?

. 1 find in_the colleétion of formulas, inferted by Mu-
ratori in the laws of the Lombards, that under our
princes of the fecond race there was an advocate of the
public profecutor *.  But whofoever pleafes to read
the entire colle®ion of thefe formulas will find, there
was a total difference between thofe officers and what
we now call the public profecutor, our attorney-generals,
our king’s follicitors, or our follicitors of the nobility.
The former were rather agents of the public for the
management of political and domeftic affairs, than for
the civil. In fa&, we do not find in thefe formulas that
they were intrufted with criminal profecutions, or with
caufes relating to minors, to churches, or to the condi-
tion of perfons.

1 faid that the eftablifiment of a public profecutor
was repugnant to the ufage of judicial combats. 1 find
notwithftanding, in one of thefe formulas, an advocate of
the public profecutor who had the liberty to fight.
Muratori has placed it jult after the conftitution of

. ¥ Advocatus de parte publica,
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Henry 1. * for which it was made. In this conftitution
it is faid, ¢ That if any man kills his father, his brother,
¢ or any of his other rclations, he fhall lofe their fuc-
¢¢ ceffion, which fhall pafs to the other relations, and his
¢ own fhall go ro the Exchequer.”” Now, it was in fuing
for the fucceffion which had devolved to the Exchequer,
that the advocate of the public profecutor, by whom its
rights were defended, had the privilege of fighting: this
cafe fell within the general rule.

We fee in thofe formulas the advocate of the publie
profecutar proceeding againft + a perfon who bad taken
a robber, but had not brought him before the countg
againft another{ who had rarfed an infarre@ion or tu-
diudt a,gainﬁ the cannt; againft another | who had faved
a man’s life whom the count had erdered to be put to
death; againft the advocate of fome churches §, whom
the count had commanded to bring a robber before him,
but had not obeyed; againft * anather who had tevealed
the king’s fecret to ftrangers; againft another + who
with open violénce had attacked the emperors commif-
fary; againft another ¥ who had been guilty of contempt
to the Emperor’s refcripts, and he was profecuted either
by the Emperor’s advocate, or by the Emperor himfelf
dgainft another || who refuled to actept of the prince’s
coin. [In fine, this advocate fued for things, which by
the law were adjudged to the Exchequer §. )

But in criminal caufes, we nevet meet with thé- advo-
¢ate of the public profecutor; not even where duels are
ufed; * not even in the cafe of incendiaries; + not even

® See this conftieution and thisYormala in the fecond volume of
the hiltorians of ltaly, page 175.

4 Colle&ion of Muratori, page 104, on the 83th law of Char-
lemagne, book #. tit. 26, f:¢t. 78. ) )

$ Another formula, id. page 87.

§ Ibid. page 104«
§ 1bid. page ¢s. * Ibid. page 88.
4 thidd. page 98, { 1bid. page 113. - - Ihid

¢ 1bid. page 137. . o
¢ Ibid. page 147, i £ 1hid.
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when the judge is killed § on his bench; not even in caufes’
relating to the condition of perfons ||, to liberty and fla-
very §.

Thefe formulas are made not only for the laws of the

Lombards, but likewife for the capitolaries added to =

them; fo that we have no reafon at all to doubt of their
Fiving us the prattice obferved under our princes of the
econd race upon this fubjeét.

" As the ufage of combats was become more frequent
under the third race, it did not allow of any fuch thing
as a public profecutor. Hence Boutillier, in his Somme
Rurale, fpeaking of the officers of jultice, takes notice
only of the bailiffs *, the peers, and ferjeants. :

1 find in the laws of James II. 4 king of Majorca,
creation of the office of the king’s attorney-general §,
with the very fame fanétions as are exercifed at prefent
by the officers of that name amongﬁ us. 1t is manifeft,
that this office was not inftituted till we had changed the
form of our judiciary proceedings.

CHA P. XXXVIL
In what mavner the inflitutions of St. Lewis fell imo obliwion.

IT was the fate of the Inftitutions, that their origin,
progrefs, and decline, were comprifed within a very
fliort period.
" I thall make a few refle@®ions upon this fubje&. The
¢ode we have now under the name of St. Lewis’s Inftitu.
tione was never defigned as a law for the whole kingdom,

$ 1bid. page 168. I Thid. 134. § 1bid. page 107.

® Sce alfo the Inftitutions, book i chap. x. book ii. chap. 1t
and 13. and Beaumanoir, chap. 61, page 308. concerning the min-
ner it which profecutiosnts were managed in thofe days.

4 See thefe laws in the lives of the faints of the month of June,
tome iii. page 76. . v

1 “ Qui continue noftram facram curiam fequi teneatur, infti-
“ tuatur qui fala ct caufus in ipla curia promoveat atque prefe~
“ quatur.”
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though fuch a defign is mentioned in the preface to this
code. This compilement is a general code, which de-
termines all points relating to civil affairs, to the difpofal
of property by will or otherwife, the dowries and advan-
tages of women, the profits and prerogatives of fiefs, and-
the affairs relating to the police,’ &c. Now, to give a
gencral body of civil laws, at a time when each city,

town, or village had its caltoms, was attempting to fub-

vert in one moment all the particular laws that were then

in force in every part of the kingdom. To reduce all

the particular cuftoms to a general one, would be a very

mconfiderate thing, even at prefent, when our princes
find in all parts the moft paffive obedience. Butif it
be a rule, that we ought not to change when the incon-
veniences are equal to the advantages, much lefs ought
we to change when the advantages are {mall, and the ia-

conveniences immenfe. Now, if we attentively con-:
fider the fituation which the kingdom was in at that
time, when ecvery lord was puffed up with the notion of
his fovereignty and power, we fhall find, that to attempt
a general change of the received laws and cultoms, muft
be a thing that could never enter into the heads of thofe
who were then in the adminiftration.

What T have been faying proves likewife, that this
code of inftitutions was not confirmed in parliament by
the barons and magiitrates of the kingdom, as is men-
tioved in a manufcript of the town-houfe of Amiens,
quoted by Monf. Ducange *. We find in other manu-
{cripts, that this code was given by Saint Lewis in the
year 1270, before he fet out for L'unis. But this fa&k
18 not truer than the other; for St. Lewis fet out upon
that expedition in 1269, as Monf. Ducange obferves;
from whence be concludes, that this code might have
been publifhed in his abfence. But this, 1 fay, is im-
poffible. How can St. Lewis be imagined to have
pitched upon the time of his abfence for tranfaling an
affair which would have been the feed of troubles, and
might have produced not only changes but revolutions?
An enterprife of that kind had need, more than any other,

* Preface to the Inftitutions,
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of being clofely purfued, and could not be the work of a
feeble regency, compofed moreover of lords *, whofe in.
tereft it was that it fhould not fucceed
Thirdly, I affirm it to be very probable, that the code
now extant is quite a different thing from Saint Lewis’s
Inftitutions. This code cites the inftitutions; therefore
it is a work written upon the Inftitutions, and not the in-
ftitutions themfelves. Befides, Beaumanoir, who fre-
- quently makes mention of St. Lewis’s Inftitutions, quotes
only fome particular inftitutions of that prince, and not
this compilement. Defontaines 4, who wrote in that
prince’s reign, makes mention of the two firft times that
his inftitutions on judicial proceedings were put in execu-
tion, as of a thing long fince elapfed. T'he Inftitutions
of Saint Lewis were prior therefore to the compilement
1 am now fpeaking of, which, in rigour, and adopting
the erroneous prefaces prefixed by fome ignorant perfons
to that work, could not have been publifhed before the
Jaft year of St. Lewis, or even not till after his death,

CHAP XXXVIIL

The fame fubjed continued.
WHAT is this compilement then which goes at pre.

fent uvnder the name of St. Lewis’s Inftitutions?
What is this obfcure, confufed, and ambiguous code,
where the French law is continually mixed with the Ro-
man, where a legiflator fpeaks, and yet we fee a civilian,
where we find a complete digeft of all cafes and points of
the civil law? To underftand this thoroughly, we muft
transfer ourfclves in imagination to thofe times,

® Matthew abbot of S8t. Dennis, Simopn of Clermont Count of
Nelle, and in cafe of death, Philip bifhop of Evreux, and John
" Count of Ponthieu. We have fecn above in the thirtieth chap-
ter, that the Count of Ponthicu oppofed the execution of a new
judiciary order in his Lordhip. This fa& is related by Defony
paines.

4 See ahove, chay. 30.
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. 'St. Lewis, feeing the abufes in the jurifprudence of
his time, endeavoured to give the people a diflike to it.
With this view he made feveral regulations for the courts
of his demefnes, and for thofe of his barons. And fuch
was his fuccefs, that Beaumanoir *, who wrote 2 litthe
after the death of that prince, informs ns, that the man-
aer of judging, eftablithed by St. Lewis, obtained in &
great number of the courts of the barons.

Thus this prince attained his end, though his regula-
tions for the courts of the lords were not defigned as a
general law for the kingdom, but as a model which every
one might follow, and would even find an intereft in fol-
lowing. He removed the evil by rendering them fenfi.
ble of the goed. When it appeared that his courts, and
thofe of fome lords, had chofen a form of proceeding
fmore natural, more reafonable, more conformable to mo-
rality, to religion, to the public tranquillity, and to the
fecurity of perfon and property; this form was foom
adopted, and the other rejeéted. . .

To invite when it is improper to conftrain, to lead
when it is improper to command, is the higheft point of
ability. Reafon has a natural, nay, it has even a tyran-
nical fway; it meets with 1efiftance, but this very refif-
tance forms its triumph; for after a thort ftruggle it for-
ces an entire fubmiffion. . :

St. Lewis, in order to give a diftafte of the French
jurifprudence, caufed the books of the Roman law to be
tranflated; by which means they were made known to the
lawyers of thofe times. Defontaines, who is the oldeft 4
Jaw.writer we have, made great ufe of thofe Roman laws.
His work is in fome meafure a refult of the ancient
French jurifprudence, of the laws or inftitutions of St.
Lewis, and of the Roman law. Beaumanoir made very
little ufe of the latter; but he reconciled the ancient
French laws with the regulations of St. Lewis.

1 have a notion, therefore, that the law-book, known
by the name of the Inflitutions, was compiled by fome -

- ® Chap. 61, page 309.

t+ He fays of himfelf in his prologue, * Nus lui en prit onques
# mois cette chofe dont Fai,”
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Yailiffs with the fame defign as that of the authors of
thofe two works, and efpecially of Defontaines. The
title of this work mentions, that it is wrote according
to the ufage of Paris, of Crleans, and of the court of ba-
rony; and the preamble fays, that it treats of the ufages
of the whole kingdom, and of Anjou, and of the court of
barony. It is plain, that this work was made for Paris,”
Orleans and Anjou, as the works of Beaumanoir and’
Defontaines were made for the countries of Clermont
and Vermandois; and as it appears from Beaumanoir,
that divers laws of St. Lewis had beén received in the
courts of barony, the compiler was in the right to fay,
that this work related alfo yo thofe courts.

It is manifeft, that thé perfon who compofed this
work compiled the cufloms of the country, tog¢ther
with the laws and inftitutions of St Lewis. This is
a very valuable work, becaufe it contains the ancient
cuftom of Anjou, the inflitutions of St. Lewis as they
were then in ufe, and, in fine, the whole pra&ice of the -
ancient French law.

Nothing can be fo vague as the title and prologue to
thofe inftitutions, which muft certainly have been foilted
in by fome ignorant hand. At firft, they arc the ufages’
of Paris, of Orleans, and of the courts of barony; after-
wards they are the ufages of all the temporal courts. of
the kingdom, and of the provoftthip of France; at length
they are the ufages of the whole kingdom, and of An.’
jou, and of the courts of barony.

I fancy that St. Lewis caufed this work to be under-
taken, and that it was finithed by his fucceffor. One
or both of thofe princes ordered fome cuftoms of their”
demefnes to be reduced into writing; and, becaufe thefe
cuftoms were there confounded with the laws lately’
made by St. Lewis, the work was called St. Lewis’s
Inflitutions. In fa&, fo great a name muft naturally
have given it a fan&ion. All this was publithed under
a general form, and the whole affair was moft prudently
managed. By reducing them into writing, they became
more known, and by giving them a general form, their
ufe was more extended. The laws of the kingdom were
at that time nothing elfe but the cuftoms of vach place

Vor. 1L Aa
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retained in the memories of old men. In this general®
infufficiency, every one might find in the new code what
was wanting in thofe laws; this was a fource from
whence they might all draw. The difference between
this work, and thole of Defontaines and Beaumanoir, is.
its fpeaking in imperative terms as a legiflator; and this
might be right, as it was a mixture of written cuftoms
and laws,

CH A P. XXXIX.

The fame fubjed continued.

THERE was an intrinfic defe& in this compilement ;
it formed an amphibious code, where the French
and Roman laws were mixed, and where things were
joined that were no way relative, but often contradictory
to each other. It is impoffible to form a good fyftem
of laws from two contrary digefts.

1 am not ignorant that the French courts of vaflals
or peers, the judgments without power of appealing to
another tribunal, the manner of pronouncing fentence
by thefe words, ‘cmdemn +, or, I abfolve, had fome
conformity to the popular judgments of the Romans.
But they made very little ufe of that ancient jurifpru.
dence; they rather chofe that which was afterwards
introduced by the emperors, and employed it through
the whole compilement, in order to regulate, limit, cor.
re& and extend the French jurifprudence.

St. Lewis, as we have already obferved, had caufed
the works of Juftinian to be tranflated, in order to give
credit to the Roman law. It was foon taught in the
fchools; for they liked it better in its natural form, than
in the disfigured fhape in which it appeared in the new
code.

Befides, this compilement made by decrees in refpe& -
to feveral things that no longer exifted, fuch as the

4 Tnflitutions, book ii. chap. 14,
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judgment of peers, judicial combats, private wars, the
flavery of the Jews, the crufades; and bondmen. And
as the following ages were remarkable for changes, the
more changes they made, the more they had occafion to
make; fo that this code was always lefs fitted to the
atual ftate of things, cfpecially as the local difpofitions
contained therein were alfo changed.

Farther, the judiciary forms introdticed by St. Lewis
fell into difufe. This prince had not fo much in view
the thing itfelf, that is, the belt manner of judging, as
the beft manner of fupplying the ancient pralice of
judging. The principal intent was to give a difrelith
“of the ancient jurifprudence, and the next to form a new
one. But when the inconveniencies of the latter ap-
peared, another foon fucceeded.

The inftitutions of St. Lewis did not therefore fo
much change the French jurifprudence, as they afforded
the means of changing it; they opened. new tribunals,
or rather ways to come at them. And, when once the
accefs was ealy to that which was vefted with the genes
ral authority, the judgments, which before conftituted
only the ufages of a particular lordthip, formed an uni«
verfal diget. By means of the inftitutions they had
obtained general decifions, which were entirely wanting
in the kingdom: when the building was finithed, they
let the fcaflold fall to the ground.

Thus the inftitutions produced effes which could
hardly be expefted from a mafter-piece of legiflation.
To prepare great changes, fometimes whole ages are
requifite; the events ripen, and then the revolutions
fucceed. \

The parliament judged in the laft refort of almoft
all the affairs of the kingdom. Before *, it took cog-
nifance only of difputes between the dukes, counts,
barons, bithops, abbots, or between the king and his
vaffals +, rather in the relation they had to the political,

* Sec Du Tillet on the court of peers. See alfo La roche Flavin,
book I, chap. 3. Budzus and Paulus Emilius.

1 Other caufes were decided by the ordinary tribunals,
Aaz
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than to the civil order. They were foon obliged to
render it permanent, whereas it ufed to be held only a
few times in a year; and, in fine, a great number were
created, in order to be fufficient for the decifion of all
manaer of caufes.
No fooner was the parliament become a fixed body,
than they began to compile its decrees. Jobn de
Monluc, under the reign of Philip the Fair, made a
- colle@ion which at prefent is known by the name of the
Olim regifters.

CHAP XL

In what manner the judiciary forms were borrowed from
the decretals.

BUT how comes it, fome will fay, that, when the in-

ftitutions were laid afide, the judicial forms of the
canon law fhould be preferred to thofe of the Roman?
It was becaufe they had conftantly before their eyes the
ecclefiattic courts, which followed the forms of the can-
on Jaw, and they knew no court that followed thofe of
the Roman law. Befides, the limits of the fpiritual and
-temporal juri(di€tion were at that time very little known:
there were § people || who fued indifferently, and caufes
that were tried fndifferently in either court. It feems §
as if the temporal jurifdiction referved rno other caufes
exclufively to itfelf than the judgment of feudal matters *,
and of crimes committed by laymen in cafes not relating
toreligion. For + if, on the account of conventions and

{ Beaumanoir, chap. 1. page 458.
i Widows, croifes, &c. Beaumanoir, chap. 1%, page 58.
§ See the whole eleventh chapter of Beaumanoir.

* The fpiritual courts had even laid hold of thefe, under the
pretext of the oath, as may be feen by the famous concordat be:
tween Philip Auguftus, the clergy, and the barons, which is found
in the ordinances of Lauriere.

t Beaumanoir, chap. xi. page 60.
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contra&s, they had oecafion to fue in a temporal court,
the parties might of their own accord proceed before the
fpiritual courts; and as the latter had not a power to ob-
lige the temporal court to execute the fentence, they made
people obey by means of excommunications. Under
thofe circumftanoes, when they wanted to change the
courts of proceedings in the temporal courts, they took
that of. the fpiritual courts, becaufe they knew it, and
did not meddle with that of the Roman law, becaufe they
-were ftrangers to it; fot, in point of praice, people
‘know only what is pra&ifed.

CHAP XLIL

Flux and reflux of the ecclefiaflic and temporal juvifdidion.

THE civil power being in the hand of an infinite
number of lords, it was an ealy matter for the eccles
fiaftic jurifdi®ion to gain every day a greater extent.
Butas the ecclefiaftic courts weakened thefe of the lords,
.and contributed thereby to give ftrength to the royal
jurifdi&ion, the latter gradually checked the juri{diétion
of the clergy. The parliament, which in its form of pros
.ceedings had adopted whatever was good and ufeful in
the fpiritual courts, foon perceived nothing elfe but the
‘abufes which had crept into thofe courts; and, as the
toyal jurifdi@ion gained ground every day, it grew every
day more capable of corre@ing thofe abufes. In fat,
they were intolerable; and, without enumetating them; -
I fhall refer # the reader to Beaumanoir, to Boutillier,
and to the ordinances of our kings. I fhall mention on-
ly two, in which the public intereft was more diredtly
-eoncerned: Thefe abules we know by the decrees that

* See: Boutillier, Soame Rurale, tit. g: what perfons are inca-
pable of fuing ina temporal court; and Beaumanoir, chap. r1.
page 56. and the regulations of Philip Auguftus upon this fubject;
as alfo the regulations between Philip Auguftus, the clergy, and
the barons, " -

Aay
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reformed them: they had been introduced in the times of
the darkeft ignorance, and upon the breaking out of the
firt gleam of light, they vanifhed. By the filence of the
clergy it may be prefumed, that they forwarded this re-
formation, which, confidering the nature of the human
mind, deferves commendation. Every man that died
without bequeathing a part of his eftate to the church,
which was called dying aithout confe/fion, was deprived of
the facrament, and of the Chriftian burial. 1f he died
without making a will, his relations were obliged to pre-
vail upon the bifhop, that he would jointly with them
name proper arbiters, to determine what fum the deceaf-
ed ought to have given, in cafe he had made a will. Peo-
ple could not lie tagether the firft night of their nuptials,
nor even the two following nights, without having previ-
oufly purchafed leave: thefe indeed were the three beft
nights to chufe; for, as to the others, they were not worth
much. Al this was redrefled by the pagliament: we
find in the t gloffary of the French law, by Ragau, the
arret which it publifhed } againft the bithop of Amiens.

I return to the beginning of my chapter. Whenever
“we obferve, in any age or government, the different bo-
dies of the ftate endeavouring to increale their authority,
and to take particular advantages of each other, we
_fhould be often miftaken, were we to confider their en-
croachments as an evident mark of their corruptiom
_Through a fatality mfeparable from human nature, mo-
.deration in great men is very rare; and, as it is always
much eafier to pufh on force in the direion in which it
moveg, than to fop its movement, fo in the fuperior clafs
of the people it is lefs difficult, perhaps, to find men ex-
tremely virtuous, than extremely prudent.

The foul feels fuch an exquifite pleafure in domineer-
ing, even thofe who are lovers of virtue are fo exceffively
fond of themfelves, that there is no man fo happy as not
to have ftill reafon to miftruft his honeft intentions; and
indeed our a&ions depend on fo many things, that it is
infinitely more ¢afy to do good than to do it well.

4 In the word Teftamentary cxecutors,
} The 1g9th of March 1409.
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CHAP XLIIL

The revival of the Roman law, and the refult thereof.
Change in the tribunals.

UPON the difcovery of Juftinian’s digeft towards the
-&J year 1137, the Roman law feemed to rife out of its
athes. Schools were then eftablithed in Italy, where it
was publicly taught: they had already the Juftiniam
code, and the Novels. 1 mentioned before, that this
code had been fo favourably received in that country, as
1o eclipfe the law of the Lombards.

The Italian doétors brought the law of Juftiniam
into France, where they had only * the Theodofian
code;- becaufe Juftinian’s laws were mot made + tilt
after the fettlement of the Barbarians in Gaul. This
law met with fome oppofition; but it ftood its ground,
notwithftanding the excommunications of the popes,
who fupperted t their own canons. St. Lewis endea-
voured to bring it into repute by the tranflations
made by his orders of Juftinian’s works, which are
ftill in manufcript in our libraries; and I have already
obferved, that they made great ufe of them in compiling
the inftitutions. Philip the Fair * ordered the laws: of
of Juftinian to be taught, only as written reafon, in thofe
provinces of France that were governed by cuftoms; and
they were adopted as a law in thofe provinces where the
Roman law had been reccived.

* In Italy they followed Juftinian’s code: hence Popc Jobn the
Eighth, in his conftitation publifhed after the fynod of Troyes,
snakes mention of this code, not becaufe it was krown in Francey
but becaufe he knew it himfelf, and his conttitation was general.

4 This Emperor’s code was publifhed towards the year 530.

§ Decretals, book 5, tit. de privilegiis, capite fuper fpeculo.

® By a charter in the year 1312, in favour of the univerfity of
©Orleans, quoted by Du Tillet. = :
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I have already taken notice, that the manner of pro-
ceeding by judicial combat, required very little know-
ledge in the judges: Difputes were decided according to
the ufage of each place, and purfuant to a few fimple
cuftoms received by tradition. In Beaumanoir’s time 4
there were two different ways of adminiftering juftice;
in fome places they tried by peers {, in others by bailiffs;
in following the firft way, the peers gave judgment || ac-
cording to the ufage of their court; in the fecond it was
thic prodes ‘homines, or old men, who pointed out this
fame ufage to the bailiffs. This whole proceeding res
quired neither learning, capacity, nor ftudy. But when
the dark code of the inftitutions made its appearance,
when the Roman law was tranflated, and taught in pube
lic fchools, when a certain art of procedure and jurif-
prudence began to be formed, when praétitioners and ci-
wilians were feen to rife; the peers and the prodes homines,
were no longer capable of judging: the peers began to
withdraw from the lords tribunals; and the lords were
very little inclined to affemble them, efpecially as the
new form of trial, inftead of being a pompous a&ion
agreeable to the nobility, and interefting to a warlike
people, was become a courfe of pleading, which they
neither underftood nor cared to learn. The cultom of
trying by peers began to § be lefs vfed; that of trying
by bailiffs to be more fo: the bailiffs did not give *

+ Cuftoms of Beauvoifis, chap. i. of the office of bailiffs.

t Among the common people the burghers were tried by
burghers, and the feudatory tenants were tried by one another.
8cc la Thaumeficre, chap. 19. v

§ Thus all requefts began with thefe words: «“ My Lord Judge,
¢ it is cultomary that in your court,” &c, as appears from the for«
mula quoted by Boutillicr, Somme Rurale, book i. tit. 3r.

§ The change was infenfible ; we meet with trials by peers ever
in Boutillier’s time, who lived in the year ¥403, which 1s the date
of his will; but nothing but feudal matters were tried any longer
by the peers.  Boutillier, bock i. tit. ¥, page ¥6.

* Asappears by the formula of the lctters which their lord ufed
to give them, quoted By Boutillier, Somme Rurale, book i. tit.
#4.  Which is proved hikewif: by Beaumanoir, cuftom of Beaus
voifis, chap. 1. of the bail:ffs; they oaly dirc®od the procesdings
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judgment themfclves, they fummed up the evidence, and

- pronounced the judgment of the prodes homines; but the
latter being no langer capable of judging, the bailiffs
themfelves gave judgment. .

T'his was effefted fo much the eafier, as they had be-
fore their eyes the prattice of the ecclefiaftical courts;
the canon and new civil law both concurred alike to a-
bolifh the peers.

Thus fell the ufages hitherto conftantly obferved in
the French monarchy, that judgment fhould not be
pronounced by a fingle perfon, as may be feen in the
Salic law, the Capitularies, and in the firft + law-writers
under the third race. The contrary abufe, -which ob-
tains only in local jurifdi€tions, has been moderated, and
in fome meafure redrefled, by introducing in many placés
a judge’s deputy, whom he confults, and who reprefents
the ancient prodes homines ; by the obligation the judge is
under of taking two graduates, .in cafe that' deferve a
corporal punithment; and, in fine, it is become of ne
manner of effe& by the extreme facility of appeals.

¢ The bailiff is obliged, in the prefence of the peers, to take down
¢¢ the words of thofe who plead, and to atk the parties whether
s they are willing to have judgment given according to the reafons
¢ alledged ; and if they fay, Yes, my Lord; the bailiff ought to
¢¢ oblige the peers to give judgment.” See alfo the inftitutions of
St. Lewis, book 1. chap. 105, and book ii. chap. 15.

+ Beaumanoir, chap. 67. page 336, and chap. 61, page 315 and
316. The Inttitutions, book ii. chap. 15.
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CHAP. XLIL

The fame fubjed continued.

HUS there was no law to inhibit the lords from

holding their courts themfelves; no law to abolith
the fun&ions of their peers; no law to ordain the crea-
tion of bailiffs; nolaw to give them the power of judg-
ing. All this was effe@ed infenfibly, and by the very
neceflity of the thing. The knowledge of the Roman
law, the arrets of the courts, the new digeft of the cuf-
ftoms, required a ffudy of which the nobility and illiterate
people were incapable. .

The only * ordinance we have upon this fubje&, is
that which obliged the lords to chufe their bailiffs
from among the laity. It is a miftake to look upon
this as the law of their creation; for it fays no fuch
thing. Befides, it fixes what it prefcribes, by the rea-
fon it gives: ¢ To the end that the bailiffs may be
¢ purnifhed + for their prevarications, it is neceflfary they
¢ be taken from the order of the laity.”” The immuni-
tics of the clergy in thofe days are well known.

We muft not imagine that the privileges which the
nobility formerly enjoyed, and of which they are now
divefted, were taken from them as ufurpations: no; ma-
ny of thofe privileges were loft through negle&, and
others were given up, becaufe as various changes had
:been introduced in the courfe of fo many ages, they were
inconfiftent with thofe changes.

CHAP XLIV.

Of the proof by witneffes.
THEjudges, who had no other rule to go by than

L the ufages, enquired very often by witnefles into
every caufe that was brought before them.

* It was publifhed in the year 1287.

+ ¢ Ut fi ibi delinquant, fuperiores, fui poffunt animadvertere in
“.eofdem.”
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The ufage of judicial combats beginning to decline,
they made their inquefts in writing. But a verbal proof
committed to writing, is never more than a verbal proof; -
{o that this only increafed the expences of law-proceed-
ings. Regulations were then made, which rendered
moft of thofe inquefts * ufclefs; public regifters were
eftablithed which afcertained moft faés, as nobility, age,
legitimacy, énd marriage. Writing is a witnefs very hard
to corrupt; ‘the cuftoms were therefore reduced to writ--
4ng. All this is very reafonable; it is much eafier to go
and fee in the baptifmal regifter, whether Peter is the
fon of Paul, than to prove this fa by a tedious inqueft.
‘When there are a great number of ufages in a country,
it is much eafier to write them all down in a code, than
to oblige individuals to prove every ufage. At length -
the famous ordinance was made, which prohibited the ad-
mitting of the proof by witnefles, for a debt exceeding
an hundred livres, except there was the beginning of a
proof in writing. :

CHAP XLV.

Of the cuffoms of France.
F RANCE, as we have already obferved, was govern--

ed by unwritten cuftoms; and the particular ufages
of each lordfhip conftituted the civil law. Every lord-
fhip had its civil law, according to Beaumanoir +, and fo
particular a law, that this author, who is looked upon as
a luminary, and a very great luminary of thofe times,
fays, he does not believe that throughout the whole king-
dom, there were two lordfhips entirely governed by the
. fame law. ‘
_This prodigious diverfity had a firlt and fecond origin.
With regard to the firft, the reader may recolle& what
has been already faid concerning it in the } chapter of

* Secin what maoner age and parentage were proved. Inftite.
tion, book i. chap. 71, 72.

+ Prologue to the cultom of Beauvoifis,
4§ Chap. 1 ’
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local cuftoms; and, as to the fecond, we meet with it in
the different events of legal duels; it being natural that a
continual feries of fortuitous cafes muft have been pro-
du&ive of new ufages.

Thefe cuftoms were preferved in the memory of
old men; but infenfibly laws or written cuftoms were
formed.

1. At the commencement * of the third race, the’
kings gave not only particular charters, but likewife ge-
neral ones, in the manner above explained; fuch are the
inftitutions of Philip Auguftus, and thofe made by St.
Lewis. In like manner the great vaffals, in concurrence
with the lords who held under them, granted certain
charters or ¢ftablithments, according to particular circum-
ftances, at the affizes of their duchies or counties: Such
were the affize of Godfrey Count of Britanny, on the di-
vifion of the nobles; the cuftoms of Normandy, granted
by Duke Ralph; the cuftoms of Champagre, given by
King Theobald; the laws of Simon Count of Montfort,
and others. This produced fome written laws, and even
more general ones thao thofe they had before.

2. At the beginning of the third race, almoft all the
common people were bondmen; but there were feveral
reafons which determined afterwards the kings and lords
to enfranchife them.

The lords, by enfranchifing their bondmen, gave them
property; it was neceflary therefore to give them civil
laws, in order to regulate the difpofal of that property.
The lords, by enfranchifing their bondmen, deprived
themfelves of their property; there was a neceffity there-
fore of regulating the rights which they referved to them-
felves, as an equivalent for that property. Both thefe
things were regulated by the charters of enfranchifement;
thofe charters formed a part of our cuftoms, and this part
was reduced to writing. :

3. Under the reign of St. Lewis, and of the fucceed-
ing princes, fome able pra&itioners, fuch as Defontaines,
Beaumanoir, and others, committed the cuftoms of their
bailiwics to writing. Their defign was rather to givg

* Sce the colleQion of ordinancesby Lauriere.
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the courfe of judieial proceedings, than the ufages of
their time, in refped to the difpofal of property. But
the whole is there; and though thefe particular authory
have no authority but what they derive from the truth
and notoriety of the things they {peak eof, yet there is
Bo manner of doubt but they contributed greatly to the
reftoration of our ancient French law. Such was ia
thofe days our common law.

We are come now to the grand epocha. Charles VII,
and his fucceflfors caufed the different local cuftoms
throughout the kingdom to be reduced to writing, and
prefcribed fet forms to be obferved at their digefting.
Now, as this d:geﬁmg was made through all the pro.’
vmccs, and as people came from each lordfhip to declare
in the general affembly of the province the written or
unwritten ufages of each place, endeavours were ufed to
render the cuftoms more general, as much as poffible,
without injuring the interefts of individuals, which were
carefully * preferved. Thus our cuftoms aflumed three
chara&ters; they were committed to writing, they were
made more general, and they received the ftamp of the
royal authority.

Many of thefe cuftoms having been digefied anew,
{everal changes were made, either in fupprefling whatever .
was incompatible with the a€tual praétice of the law, or
in adding feveral things drawn from this praétice.

Though the common law is confidered amongft us
as in fome meafure oppofite to the Roman, infomuch
that thefe two laws divide the different territories; it
js motwithflanding true, that feveral regulations of the
Roman law entered into our cuftoms, efpecially when
they made the new digefts at a period of time not very
diftant from ours, when this law was the principal ftudy
of all thofe who were defigned for civil employments ;
at a time when it was not ufnal for people to boatft of
not knowing what it was their duty to know, and of
knowing what they ought not to know; at a time when
a quicknefs of underﬁandmg was made more {ubfervient

* This was obferved at the d:gq{hng of the cullems of Bﬂxy
and of Paris. See Ia Thaumafliere, chap. 3.

Vour. 11 ) Bb
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. \
towards learning than pretending to a profeffion, and
when a continual purfuit of amufements was not even .
the chara&eriftic of women.
- What has been hitherto faid of the formation of our
civil laws, feems to lead me naturally to give alfo the -
theory of our political laws; but this would be too great
a work. I am like that antiquarian who fet out from
his own country, arrived in Egypt, caft an eye on the
pyramids, and returned home. ‘

B O OK XXIX.

Of the Manner of compofing Laws.

CHAP I

Qf the [pirit of the legiflator,

Y SAY it, and methinks I have undertaken this work

with no other view than to prove it:  The fpijrit of
‘moderation ought to be that of the legiflator; political,
Like moral evil, lying always between two extremes. -
Let us produce an example. '

The fet forms of juftice are neceffary to liberty; but
the number of them might be fo great as to be contrary
~ to the end of the very laws that eftablifhed them; pro-

_cefles would have no end; property would be uncertain;
the goods of one of the parties would be adjudged to the
other without examining, or they wonld both be ruined
by examining too much,

The citizens would lofe their liberty and fecurity; the
accufers would no longer have any means to convi&, npy
she accufed to juftify themfelves, '
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C HAP IIL
The fame fubjelt cottinued,

CECILIUS, in Aulus Gellius ¥, fpeaking of the
4 law of the twelve tables, which permitted the cre-
ditor to cut the infolvent debtor into picces, juftifies it
even by its cruelty, which + hindered people from bor-
rowing beyond their abilities. Shall then the cruelleft
laws be the beft? Shall goodnefs confift in excefs, and
all the relations of things be deftroyed?

CH AP I

That the laws which feem to deviate f)'om the views of the
legiflator, are frequently agreeable to them.

THE law of Solon, which declared thofe perfons
infamous who efpoufed no fide in an infurreétion,
feemed very extraordinary; but we onght to confider
the circumftances in which Greece was at that time.
It was divided into very fmall flates; and there was
reafon to apprehend, left in a republic, torn.by inteftine
divifions, the fobereft part fhould be kept retired, and
things by this means fhould be carried to extremity.:
In.the feditions raifed in thofe petty ftates, the bulk
of the citizens cither made or engaged in the quarrel.
In our large monarchies, parties are formed by a few,
and the people choofe to live quiet, In the latter cafe
it is natural to call back the feditious to the bulk of the
citizens, and not thefe to the feditious; in the other, it
38 neceffary to oblige the fmall number of prudent people
to enter among the feditious: It is thus the fermentation
of one liquor may be ftopped by a fingle drop of another.

* Book xx. Chap. 1.

4 C=zcilius fays, that he never faw nor read of an inftance, im
which this punifhment had been inflited; but it is likely that ne
fuch punifhment was ever eftablifhed : the opinion of fome civi-
lians, that the law of the twelve tables meant only the divifion of .
the money arifing from the ﬁée gf the debtor, fcems very probable. .

2
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CHAP IV
Of the laws that are contrary to the views of the legiflator.

TH ERE are laws fo little underfiood by the legifla:
tor, as to bé contrary to the very énd he propofed. -
Thofe who made this regulation among the French, that
when one of the two competitors died, the beneficé
fhould devolve to the furvivor, had in view, without
doubt, the extin&ion of quarrels: but the very reverfe
falls out; we fee the clergy at variance every day, and,
like Englith matiffs, worrying one another to death.

CHAP V.,

The fame fubje@ continued.

THE law I am going to fpeak of, is to be found ia
this oath preferved by Mfchines §: ¢ I fwear that
& I will never deftroy a town of the Amphi@yons, and
¢ that I will riot divert the courfe of its running waters:
& if any nation {hall prefame to de fuch a thing, 1 will
¢ declare war againft them, and will deftroy their towns.”
‘The laft article of this law, which feems to confirm the
firfl, is really contrary toit. AmphiQyon is willing that
the Greek towns thould never be deftroyed, and yet his
law paves the way for the deftrudtion of thefe towns.
In order to eftablifk a propet law of nations among the
Grecks, they ought to have been accuftomed early to
think it a barbarous thigg to defroy. a2 Greek town}
confequently they ought not even to deftroy the de-
ftroyers. Amphi&yon’s law was juft; but it was not
gu&em: This appears even from the abufe made of it.

id not Philip affume the power of defitoying towns,

§ De falfs legatione.
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ander the pretence of their having infringed the laws of
the Greeks? Amphi®yor might iave infliGed other pu-
nifhments ; he might have ordained, for example, that a
<ertain number of the magiftrates of the deltroying
town, or of the chiefs of the infringing army, fhould
be punithed with death; that the deftroying nation
fhould ¢cafe for a while te enjoy the privileges of the
Greeks; that they {hould pay a @ne tll the town was
xebuilt. The law ought abave all things to aim at the
separation of damages,

CHAP VL

The laws awhich appear the fame, bave nok always the fame
efed. -

ZESAR made'a law § to prohibit people from
keeping above fixty fefterces in their houfes. This
law was confidered at Rome as extremely proper for
#cconciling the debtors to their creditors; becaufe by
obligiag the rich to lend the poor, they enabled the
latter to pay their debts. A law of the fame nature
made in France at the time of the Syftem, proved ex-
tremely fatal; becaufe it was enaéted under a moft
frightful circumftence. After depriving people of all
poflible means of laying out their money, they ftripped |
ghem cven of the laft refource of keeping it at homes
which was the fame thing as taking it from them by
- open violence. Cafar’s law was defigned to make the
anobey circulate ; the French minifter’s defign was to
deaw all the money into one hand. The former gave
<ither lands or mortgages on private people for the mo-
mey; the latter propofed in lieu of mowey nothing but
efic@ts, which were of no value, and could have none by
their very nature, becaufe the law compelled people to
accept of them.

§ Dio, Lib. 4%

Bb 3
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"CHAUP VIL

The fame fubjeB continued.  The neceffity of compofing laws
in a proper manner.

THE law of oftracifm was eftablithed at Athens, at
Argos *, and at Syracufe. At Syracufe it was
produltive of a thoufand mifchiefs, becaufe it was im-
prudently ena&ed. The principal citizens banithed one
another by holding the leaf of afig-tree + in their hands;
fo that thofe who had any kind of merit withdrew from
public affairs. At Athens, where the legiflator was fen-
fible of the proper extent and limits of his law, oftracifm
proved an admirable thing. They never condemned
more thao one perfon at a time; and fuch a number of
fuffrages were requifite for pafling this fentence, that it
was extremely difficult for them to banith a perfon whofe
abfence was not neceffary to the ftate.

The power of banifhing was exercifed only every fifth
year:.In fa&, as the oftracifm was defigned againft none
but great perfonages who threatened the ftate with dan-
ger, it onght not to be the tranfa&ion of every day.

CHAP VIIL

The laws ewhich ar the fame awere not always made
through the fame motive.

IN France they have received moft of the Roman laws
on fubflitutions, but through quite a different mrotive
from the Romans. Among the latter the inheritance
was accompanied with certain 1 facrifices which were to
be performed by the inheritor, and were regulated by the

* Ariftot. rep. lib. v. esp. 3.
.+ Plutarch, life of Dionyfius.

$ When the inheritance was too mach incumbered, they eluded
the pontifical law by certain fales, from whence cemes the word
fine facris haredsiias,_ )
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the pontifical law; hence it was, that they reckoned it a
difhonour to die without heirs, that they made flaves
their heirs, and. that they devifed fubftitutions. Of this
we have a.very ftrong proof in the vulgar fubflitntion,
which was the firft invented, and took place only when
the heir appointed did not accept of the inheritance. Its
view was not to perpetuate the eftate in a family of the
fafn.xc name, but to find fomebody that would accept
or 1t, S . " )

CHAP IX

That the Greek and Roman lasvs punifbed fuicide, but not
through the fame motive.

A MAN, fays Plato *, who has killed one nearly re
lated to him, that is, himfelf, not by an. order of ~
the magiftrate, nor to avoid ignominy, but through faint«.
heartednefs, fhallbe punithed. The Roman law punifh.
ed this aflion when it was mot committed through
faint-heartednefs, through wearinefs of life, through im-
patience in pain, but through a criminal defpair. The
Roman law acquitted where the Greck condemned, and
condemned where the other acquitted.

" Plato’s law was formed upon the Laecedzmonian infti-:
tutions, where the orders of the magiftrate were abfolute,
where fhame was the greateft of miferies, and faint-heart-
ednefs the greateft of crimes:. The Romans had no long-
er thofe fine ideas; theirs was only a fifcal law, ,

Daring the time of the republic there was no law at
Rome againft fuicide: This a&tion is always confidered
by their hiftorians in a favourable light, and we never
meet with any punifhment infli¢ed upon thofe who com-
mitted it. '

Under the firft emperors, the great families of Rome
were continually deftroyed by criminal profecutions.
The cuftom was then introduced of preventing judge~
meat by a voluntary death. In this they found a great

* Beck iz, Of bwa,
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advantage: They had * an homowrable interment, and
their wills were executed; becaufe there was no law
sgaint fuicides. But when the emperors became 25 avas
sicioas as cruel, they deprived thofe who defiroyed them-
felves of the means of preferving their eflates, by render-
iag it criminal for @ perfon te make away with himfelf
through a crimiwal remorfe.

What 1 have becn faying of the motive of the eme
perors is fo true, that they confented 1 that the eftates
of faicides fhould not be confifcated, when the crinie
for which they killed themfelves was not punithed with
confifcation.

CHAP X

That laws which feem contrary, proceed Jometites from the
Jame fpirit.

IN out times we give fummons to people in their oww
houfes; but this was not permitted § emong the
Romans.

A fummons was a viclent || ation, and & kind of ware
rant for feizing the § body; henee it was no mere allow
ed to fummon a perfon in his own houfe, than it is now
silowed toarreft a perfon in his own houfe for debt.

Both the Roman + and our faws admit of this princi
phe alike, that every man ought to have his own houfe for
an afylum, where he fhould fuffer no violenee.

R Eorma qui de fe Ratacbant humabsnter corpers, tases
«bant teftaments, pretium feftmandi.””  Facit. ‘

# Refeript of the emperor Pius in the third law, fe&. 1. & 2.8
De bonis corum qui ante fent. mortem fibe cenfsiverunt.

§ Leg. 18. . De in jus vocande.
§ See the law of the twelve tables.

§ Rapit i jus, Horwee, Sat. 9. Hence they could not Fomw
mon thofe to whom a particular refpect was due.

$ Sce the law 18, ff, De in jos vecasdoi
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CHAP XL
How ave are to judge of the difference of laws.

N France, the punifhment againft falfe withefles is ¢a-
\ pital; in England it is not. Now, to be able to judge
which of thefe two laws is the beft, we muft add, that in
France the rack is ufed againft criminals, but not im
England; that in Francé the accufed is not allowed to
produce his witnefles; and that they very feldom admit of
what 18 called julifying fa&s: in England they allow of
witneffes on both fides. Thefe three French laws forma
clofe and well-conne@ed fyflem; and fo do the three
Englith laws. The law of England, which does not allow
of the racking of ¢riminals, has but very little hopes to
draw frem the accufed a confeflion of his crime; for this
realon it invites witnefles from all parts, and dees not vens
ture to difcourage them by the fear of a capital punifh-
ment. The French law, which bas one refource more;
16 not afraid of intimidating witneffes: on the contrary,
reafon requires they fhould be intimidated; it liftens only
to the witneffes on one fide *, which are thofe produced
by the attorney-general, and the fate of the accufed de~
pends entirely on their teftimony. But in England they
admit of witnefles on both fides, and the affair is difcuffed
in fome meafure between them; confequently falfe wite -
nefs is there lefs dangerous, the accufed having a reme.
dy againft the falfe witneffes, which he has not in France.
Wherefore, to determine which of thofe laws are moft
agreeable to reafon, we muft not confider them fmgly,
but compare the whole together.

® By the ancient French law, witnefles were heard on both
fides; hence we find in the inftitutions of St. Lewis, Book i. Chap.
Z;ﬂgha there was only 2 pecuniary punithment againft falfe wit
es. .
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CHAP XIL

That laws which appear the fame are fometimes really
different.

HE Greck and Roman laws inflicted the fame #
punithment on the recciver as on the thief: The
French law does the fame. The former a&ed rationally,
but the latter does not. Among the Greeks and Ro-
mans, the thief was condemned to a pecuniary punith-
ment, which ought alfo to be inflited on the receiver:
for every man that contributes in what fhape {oever to a -
damage, is obliged to repair it. But as the punithment
of theft is capital with us, the receiver cannot be pu-
nithed like the thief, without carrying things to excefs.
‘A recciver may a& innocently on a thoufand occafions §
the thief is always culpable; one hinders the convition
of a crime, the other commits'it; in one the whole ig
paffive, the other is ative; the thief muft furmount
more obftacles, aud his foul mut be more hardened
agatnft the laws.

The civilians have gone further; they look upon the
Yeceiver as more odious than the } thief; for were it not
for the recciver, the theft, fay they, could not be long
concealed. But this again might be right when there
was only a pecuniary punifhment; the affair in queftion
was a damage done, and the receiver was generally better
sble to repair it; but when the punifhment became capi-
tal, they ought to have been dire&ed by other principles.

CHAP XIL

That we muft not feparate the laws Srom the end for which
they were made: Of the Roman laws on theft.

WHEN a thief was caught with the ftolen thing,
before he had carried it to the place where he
defigned to hide it, this was called by the Romans an

® Leg. 1. De receptatoribus.
+ Scc what Favorinus fays in Aulus Gellius, Book xx, Chap. &.
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open theft; when he was not dete@ed till fome time af-
terwards, it was a private theft. .

- The.law of the twelve tables ordained, that an ope
thief fhould be whipt with rods, and condemned to
flavery, if he had attained the age of puberty; or only
whipt, if he was not of ripe age; but as for the private
thief, he was only condemned to a recompenfe of double
the value of what he had folen. '

When the Portian law abolithed the cuftom of whip-
ping the citizens with rods, and of. reducing them to
flavery, the open thief was condemned to * a recompenfe
of fourfold, and they ftill continued to condemn the pri-
yate thicf to a recompenfe of double.

It feems very odd, that the laws fhould make fuch a
difference in the quality of thofe two crimes, and in the
punithments they inflited. In fa&, whether the thief
was dete@ed cither before or after he had carried the
ftolen goods to the place intended, this was a circum-
ftance which did not alter the nature of the crime. I
do not at all queftion but the whole theory of the Ro-
man laws, in relation to theft, was borrowed from the
Lacedzmonian inftitutions. Lycurgus, with a view of
rendering the citizens dexterous and cunning, ordained
that children fhould be pra&ifed in thieving, and that
thofe who were caught in the fa& fhould be feverely
whipped : This occafioned among the Greeks, and af-
terwards among - the Romans, a great difference between
an open and a private theft +.

Among the Romans, a flave who had been guilty of
ftealing, was thrown from the Tarpeian rock. Here the
Lacedzmonian inftitutions were out of the queftion; the
Jaws of Lycurgus in relation to theft were not made for
{laves; to deviate from them in this refpe& was in reality
conforming to them.

" At Rome, when a perfon of unripe age happened to
Pe caught in the fa&, the prztor ordered him to" be

® Favorinus in Aulus Gellius, Book xx. Chap 1.

4 Compare what Plutarch fays in the life of Lycurgus, with the
Jaws of the digeft, title De furtis; and the Inftitytes, Book iv. tit,
’r fe&. .2 & 3 . .
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whipped with vods according to his pleafure, as was prac-
tifed at Sparta. All this had a remoter origin. The
Lacedzmonians had derived thefe ufages from the Cre-
tans; and Plato ¥, who wants to prove that the Cretan
inftitutions were defigned for war, cites the following,
namely the faculty of bearing pain in private combats,
and in punithments isflied for open thefts.

As the civil laws depend on the political inftitutions,
becaufe they are made for the fame fociety, whenever
there is a defign of adopting the civil law of another
nation, it would be proper to examine beforehand,
whetber they bave both the fame inftitutions, and th
fame political law. ‘

Thus when the Cretan laws on theft were adopted
by the Lacedzmonians, as their conftitution and govern-
ment were adopted at the fame time, thefe laws were
equally reafonable in both nations. But when they were
carried from Lacedzmon to Rome, as they did not find
there the fame conflitution, they were always thought
ftrange, and had no manaer of conne@ion with the other
civil laws of the Romans.

CHAP XIV.

That we mufl not feparate the laws from the circumflances
in which they were made.

T was decreed by a law at Athens, that when the

city was befieged, all the ufelefs people (hould be put
to death+. This was an abominable political law, in
eonfequence of an abominable law of nations. Ameng
the Greeks the inhabitants of a town taken loft their
civil liberty, and were fold as flaves. The taking of 3
town implied its entire deftru@ion; which is the fource
not only of thofe obftinate defences, and of thofe un-
natural a&ions, but likewife of thofe fhocking laws which
they fometimes enafled. ,

* Of laws, Book 1.
 « In utilis xtas occidatur.”  Syrtan in Hermog.
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The Roman laws * ordained that phyficians fhould be
punifhed for negle&t or unfkilfulnefs. In thofe cafes, if
the phyfician, was a perfon of any fortune or rank, he
was only condemned to deportation; but if he was of a
low condition, he was put to death. By our laws it is
otherwife. The Roman laws were not made under the
fame circumflances as ours: At Rome every ignorant
pretender intermeddled with phyfic; but amongft s,
phyficians are obliged to go through a regular courfe of
ftudy, and to take their degrees: for which reafon they
are {uppofed to underftand their art.

‘CHAP XV.
That fometimes it is proper the law Should amend isfelf.

THE law of the twelve tables + allowed people to
kill a night-thief as well as a day-thief, if upon
being purfued he attempted to make a defence: But it
required, that the perfon who killed the thief § fhould cry
out, and call his fellow-citizens; this is what thofe laws,
which permit people to do juftice to themfclves, ought
always to requite. It is the cry of innocence, which, in
the very moment of the a&ion, calls in witneffes, and
appeals to judges. The people ought to take cognizance
of the a&ion, and at the very inftant of its being done;
an inftant when cvery thing (peaks, the air, the coun-
tenance, the paflions, filence; and when every word either
condemns or abfolves. A law which may become fo
contrary to the fecurity and liberty of the ¢itizens, ought
to be exeeuted in their prefence.

® The Coroelian law de ficariis, Inflitut. Lib. iv. tie. 3. de Jegn
Aguilia, fe&. 7. . .

+ See the 4th law, ff. ad leg. Aquil.

4 Ibidem.- See the decree of Taffillon, added to the law of the -
Bavarians de popularid. legib. art. 4.

Vou. IL €



$00 THE SPIRIT OF LAWS. . Book XXIX.

CHAP. XVL
Things to be obferved in the compofing of laws.

THOSE who have a genius fufficient to enable them
to give laws to their own, or to another nation,
eught to be particularly attentive to the manner of form-
ing them. i :

The ftyle ought to be concife. The laws of the
twelve tables are a model of concifenefs; the very chil-
dren * ufed to learn them by heart. Juftinian’s Novels
were fo very diffufe, that they were obliged to abridg
them ¢. "

The ftyle fhould alfo be plain and fimple; a dire&t ex-
preflion being always better underftood than an indire&
one. There is no majefty at all in the laws of the lower
empire: Princes are made to fpeak like rhetoricians.
When the ftyle of laws is tumid, they are looked upon
only as a work of parade and oftentation.

It is an efential'article, that the words of the laws
fhould excite in every body the fame ideas. Cardinal
Richlien § agreed, that a minifter might be accufed be-
fore the king; but he would have the accufer punifhed,
if the faGs he proved were not matters of moment. This
was enpugh to hinder people from telling any truth
whatfoever againft the minifter; becaufe a matter of mo-
ment is entirely relative, and what may be of moment
to one, is not {o to another.

The law of Honorius punifhed with death any perfon
that purchafed a freedman as a flave, or that || gave him
moleftation. He fhould not have made ufe of fo vague
an expreflion: The moleftation given to 2 man depends
entirely on the degree of his fenfibility.

# « Ut carmen neceflarium.”  Cicero de legid. Iib. ii.
¢ It is the work of Irnerius, { Political Teftament.

1 “ Aut qualibet manumiflione donatum inquictate voluerit,’”
Appendix to the Theodofian code, in the fir} volume of Fatber Sire
mnd’s works, p. 737.
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- When the law wants to fix a fet rate upon things, it
thould avoid as much as poffible the valuing it in toney.
‘The value of money changes from a thoufand caufes,
and the fame denomination continues without the fame
thing. Lvery one knows the ftory of that impudent *
fellow at Kome, who ufed to give thefe he met a box
on the ear, and afterwards tendered them the five and
twenty pence of the law of the twelve tables.

When a law has once fixed the ideas of things, it
fhould never return to vague expreffions. In the crimi.
nal ordinances of Lewis X1V. 1 after an exa& enumeras
tion of the caufes in which the king is immediately con-
cerned, follows thefe words; ¢ and thofe which in all
s¢ times have been fubje& to the determination of the
¢¢ king’s judges,”” which renders the thing again arbitrary,
after 1t had been fixed.

Charles VI1. 1 fays, he has been informed that the
‘parties appeal three, four, and fix months after judgment,
contrary to the cuftom of the kingdom in the count
governed by cuftom: he therefore ordains, that they fhail
appeal forthwith, unlefs there happens to be fome fraud
or deceit in the attorney ||, or unlefs there be a great or
evident caufe to fue the appeal. The end of this law
deftroys the beginning, and'it deftroys it fo effe&ually,
that they ufed afterwards to appeal during the fpace of
thirty years §. =

The law of the Lombards * does not allow a woman
that has taken a religious habit, though fhe has made no
vow, to marry; becaule, fays this law, ¢ if a fpoufe whe
¢ has been contralted to a woman only by a ring, can-
¢ not without guilt be married te another; by a much

. * Aulus Gelliug, book xx. chap.i.

t We find in the verbal procefs of this ordinance the motives
that determined him.

$ In his ordinance of Montel-les-tours, in the year 1453.

| They might punifh the attorney, Without there being any
meceflity of difturbing the public order. :

§ The ordinance of the year 1667, had made fome regulations
wpon this head.

* Book, ii. tit. 37. C
c 2
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* Rronger reafon the fpoufe of God, or of the blefled Vir-
* gin”——Now [ fay, that in laws the arguments fhould
be drawn from enereality to another, and not from reality
so figure, or from figure to reality.

A law enalled by Conftantine * ordains, that the
fingle teftimony of a bithop fhould be fufficient, without
liftening to any other witneffes. This prince took avery
fhort methqd; he judged of affairs by petfons, and of per-
fons by dignities. .

The laws ought not to be fubtile; they are defigned
for peaple of common underitanding, not as an art of
logic, but as the plain reafon of a father of a family.

When there is no neceflity for exceptions and limita.
tions in a law, it is much better to omit them: details of
that kind throw people into new details. :

No alteration fhould be made in a law without fuf-
ficient reafon. Juftinian ordained that a hufband might
be repudiated, without the wife’s lofing her portion, if
for the fpace 1 of two years he had been incapable of
confummating the marriage. He altered this law after-
wards, and allowed the 1 poor wretch three years. But
in a cafe of that nature, two years are as good as three, and
three are not worth more than two.

Whea a legiflator condefcends to give the reafon of his
law, it ought to be worthy of its majefty. A Roman |
law decrees, that a blind man is incapable to plead, be-
caufe he eannot fee the ornaments of the magiftracy.
8o bad a reafon muft have been given on purpofe, whea
fuch a number of good reafons were at hand.

‘Paul the civilian § fays, that a child grows perfe&
in the feveath month, aad that the proportion of Pytha-
goras’s numbers feems to prove it. It is ver{ extraordi-
pary that they fhould judge of thofe things by the pro-
portion of Pythagoras’s numbers.

¢ In Father Simon’s appendix the Theodofian code, tome T.
+ Leg. 1. code d» repudiis.

{ Sec the authentic Sed bodie, in the code de repudiis.

| Leg. 1. ff. de poftulando.

§ In his fentences, book i. tit. 9.
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Some French lawyers have afferted, that, when the
king made an acquifition of a new country, the churches
became fubje& to the regals, becaufe the king’s crown is
round. I fhall not examine here into the King’s rights,
or whether in this cafe the reafon of the civil or eccle«
fiaftic law ought to {ubmit to that of the law of politics:
1 fhall only fay, that thofe auguft rights ought to be de-
fended by grave mazims. Was there ever fuch a thing
known, as the real rights of a dignity, founded on the
figure of that dignity’s fign? ‘

Davila || fays, that Charles IX. was declared of age in
the parliament of Rouen at fourteen years commenced,
becaufe the laws require every moment of the time to be
reckoned, in cafes rclating to the reftitution and admi-
niftration of an orphan’s eftate; whereas it confiders the
year commenced as a year complete; when the cafe is
concerning the acquifition of honours. 1 am very far
from cenfuring a regulation which has been hitherto at-
tended with no inconveniency; I fhall only take notice,
that the reafon alleged * is not the true one; it is falfe,
that the government of 4 nation is only an honour.

In point of prefumption, that of the law is far prefera-
ble to that of the man. The French law § confiders
every a& of a merchant during the ten daye preceding
his bankruptcy as frandulent: This is the prefumption
of the law, The Roman law infliGed punithments on
the hufband who kept his wife after fhe had been gnilty
of adultery, unlefs he was induced to-it through fear of
the event of a law-fuit, or through contempt of his own
fhame; this is the prefumption of the man. The judge
muft have prefumed the motives of the hufbarid’s conduét,
and muft have determined a very obfcure and ambiguous
point: When the law prefumes, it gives a fixed rule to
the judge.

" Plato’s law, as I have obferved already, required that
a pinifhment fhould be inflidted on the perfon that killed

§ Della goerra civile di Francia, page 96. '
® The Chancelor de I Hépital, ib. -~ -
4 It was made in the month of November, 370!

Ccy '
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him(elf, not with a defign of aveiding thame, but through
faint-heartednefs. This law was defe&ivein this refpe&,
that, in the only cafe in which it was impoffible to draw
from the criminal an acknowledgment of the motive up-
.on which he had a&ed, it required the judge to determine
eoncerning thefe motives.

As ufelefs laws debilitate fuch as are neceflary, fo
thofe that may be eafily cluded weaken the legiflation.
Every law ought to have its effe@®, and no ore {hould
be ever fuffered to deviate from it by a pasticular con-
~wention.

The Falcidian law ordained among the Romans, that
she heir fhould always bave the fourth part of the inheri-
tance: Another law * fuffered the teftator to prehibit the
heir from retaining this fourth past. This is making a jeft
of the laws. The Falcidian law became ufelefs; for, if
the teftator had a-mind to favour his heir, the latter had
no need of the Falcidian law; and, if he did not intend to
favour him, he forbade him to make ufe of the Falcidian
hwo o

Care fhould be taken that the laws be worded in fuch
a mauner, as not to be contrary to the very nature of
things. In the profeription of the Prince of Orange,
Philip I1. promifes to any man that will kill the Prince,
to give him or his heirs five and twenty thoufand crowns,
together with the title of nobility, and this upon the word
of a king, and as a fervant of God. To promife nobility
for fuch an aétion! to ordain fuch an a&ion in the quality
of a fervant of God! this is equally fubverfive of the ideas
-of honour, morality, and religion.

There very feldom happens to be a neceffity of prohi-
biting a thing which is not bad, under pretence of fome
imaginary perfeétion. )

here ought-to be a certain fimplicity and candonr
in the laws; made to punifh the iniquity of men, they
themfelves ought to have the moft {potlefs innocence.
We find in the law of the Vifigoths that ridiculous re-
queft §, by which the Jews were obliged to eat every

® It is the authentic Sed cum feflator,
+ Bock xii, ¢it, 2. fe&.x6..
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thing drefled with pork, provided they did not eat the
pork itfelf. This was a very great cruelty; they were
obliged to fubmit to a law contrary to their own, and
they were allowed to retain nothing more of their own,
than what might ferve as a mark to diftinguith them.

CHAUP XVIL

A bad method of giving laws.

. /

HE Roman emperors manifefted their will, like ouv
: princes, by decrees and edi€ts; but they permitted,
which dur princes do not de, both the judges and pri-
vate people to interrogate them by letters in_ their feve-
ral differences: and their anf{wers were called refcripts.
The decretals of the popes are refcripts, ftriGtly fpeak-
ing. It is plain, that this is a bad method of legiflation.
Thofe who thus apply for laws are bad guides to the
legiflator; the fa&s are always wrong ftated. Julius
Capitolinus 1 fays, that Trajan often refufed to give
this kind of referipts, left a fingle decifion, and frequent
a particular favour, fhould be extended to all cafes
Macrinus § had refolved te abolifh all thofe refcripts; he
could not bear that the anf{wers of Commodus, Cara-
calla, and all thefe other ignorant princes, fhould be
confidered as laws.  Juftinian thought otherwife, and he
filled his compilement with them.

1 would advife thofe who read the Roman laws te:
diftinguifh carefully between this kind of hypothefes, and:
the - fenatufconfulta, the plebifcita, the general conftitu-
tions of the emperors, and all the laws founded on the
nature of things, on the frailty of women, the weaknefs
of minors, and the public utility. '

+ See Julius Cspitolinus in Macsine. , § 1bid,
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CHAP XVIIL
Of the ideas of uniformity.

THE RE are certain ideas of nniformity which fome

times Rrike great geniufes, (for they even affeted
Charlemagne), but infallibly make an impreflion on little
fouls. They difcover therein a kind of perfe&ion, be-
caufe it is impoffible for them not to dilcover it; the
fame weights in the police, the fame meafures in com-
merce, the fame laws in the ftate, the fame religion in
all its parts. But is this always right, and without ex-
ception? Is the evil of changing always lefs than that of
fuffering ?* And does not a greatnefs of geniuvs confift
rather in diftinguithing between thofe cafes in which
uniformity is requifite, and thofe in which there is a
neceflity for differences? In China the Chinefe are go-
verned by the Chinefe ceremonial, and the Tartars by
theirs; and yet there is no nation in the world that aims
fo much at tranquillity. 1f the people obferve the laws,
what figaifies it whether thefe laws are the fame?

CHAP XIX

Of legiflators.

ARIST’OTLE wanted to fatisfy fometimes his

jealoufy againft Plato, and fometimes his paflion
for Alexander, Plato was incenfed againft the tyranny
of the people of Athens. Machiavel was full of his
idol, the Duke of Valentinois. Sir Thomas Moor, whe
fpake rather of what he had read than of what he
thought, wanted } to govern all ftates with the fimpli-
city of a Greek city. Harrington was full of the idea

$ In his Utopia.
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of his favourite republic of England, whilt a croud of
writers faw nothing but confufion where they faw ne
crown. The laws always mect the paffions and preju-
dices of the legiflator; fometimes they pafs through, and
imbibe only a tin@ure; fometimes they flop, and are
incorporated with them.

BOOK XXX

Theory of the feudal Laws amoﬁg the Franks, in
the Relation they bear to the eftablithment of the
Monarchy.

CHAP L
 Of feudal laws.

SHOULD think my work imperfe&t were I to pafs |

over in filence an event which happened once, and
never perhaps will happen more: Were 1 not to fpeak
of thofe laws which appeared of a fudden all over
Europe, without having any conneion with thofe hi-
therto known ; of thofe laws which have done infinite
good and infinite mifchief; which have left rights when
the demefne has been ceded; which, by vefting feveral
perfons with different kinds of feignority over the fame
things or perfons, have diminifthed the weight of the
whole feignority; which have eftablithed different limits
in empires of too great an extent; which have been pro-
duétive of rule with an inclination to anarchy, and of
anarchy with a tendency to order and harmony.

. This would require a particular work to itfelf; but,
confidering the nature of the prefent undertaking, the
reader will here meet rather with a general furvey, than
with a complete treatife of thofe laws.

/
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The feudal laws form a very beautiful profpe&. A
venerable old * oak raifes its lofty head to the fkies: the
eye fces from afar its {preading leaves: upon drawing
pearer it perceives the trunk, but does not difcern the
root; the grouad muft be dug up to difcover it. '

CHAP IL

Of the fource of feudal laws.

THE conquerors of the Roman empire came from
-Germany. Though few ancient authors have de-
fcribed their manners, yet we have two of very great
weight. Cefar making war againft the Germans, de-
fcribed the manners + of that mation; and upon thefe
he regulated } fome of his enterprifes. A few pages of
Czfar upon this fubje& are equal to whole volumes.

Thacitus has wrote an entire work on the manners of

the Germans. This work is fhort; but it comes from
the pen of Tacitus, who was always coacife, becaufe he
faw every thing at one glance.
. Thefe two authors agree fo perfe&ly with the codes
ftill extant of the laws of the barbarians, that, reading
Cazfar and Tacitus, we imagine we are reading thefe
eodes, and, in reading thefc codes, we fancy we are read-
-ing Cefar and Tacitus.

But, if in the refearch of the feudal laws 1 find myfelf
in a dark labyrinth full of windings and detours, I think
1 have the clue in my hand, and that I fhall be able to
find my way through. '

d “ Quantam vertice ad oras

¢ Athereas, tantum radice ad Tartara tendit.” virg.
+ Book vi.

{ For inltance, his retreat from Germany. Jhid.
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CHAP III
The origin of vafalage.

CJESA R * fays, ¢ That the Germans negle@ed
¢ agriculture ; that the greateft part of them lived
¢¢ upon milk, cheefe, and fleth; that no one had lands
< or boundaries of their own ; that the princes and ma-
s¢ giftrates of each nation allotted what portion of land
s¢ they pleafed, and where they pleafed, to every indi-
¢¢ vidual, and obliged them the year following to remove-
¢ elfewhere.” Tacitus fays +, ¢ That each prince had
¢« a multitude of men, who were attached to his fervice,
¢ and followed him wherever he went.”” . Thijs author
gives them a name in his language relative to their flate,
which is that of companions {. They had a ftrong
emulation to diftinguifh themfelves in the princes efteem,
and the princes had the fame emulation to diftinguifth
themfelves in the bravery and number of their compa-
nions. ¢ Their dignity and power,” continues Tacitus,
¢¢ confifts in being conftantly furrounded with a multi-
¢ tude of young and chofen people: this they reckon
¢ an ornament in peace, a defence and fupport in war.
¢ Their name becomes famous at home, and among
¢¢ neighbouring nations, when they excel all others in
¢ the number and courage of their companions: they
¢¢ receive prefents and embaffies from all parts. Repu-
s¢ tation frequently decides the fate of war. In battle it -
¢ is infamy in the prince to be furpaffed in courage; it
¢¢ is infamy in the companions not to follow the brave ex-
¢ ample of their prince; it is an eternal difgrace to
¢ furvive him. To defend him is their moft facred .
& cngagement. If a city is at peace the princes go to
s¢ thofe who are at war; and it is by this means they

® Bock vi. of the Gallic wars. Tacitas adds, ¢¢ Nulli domus
*¢ aut ager, aut aliqua cura; prout ad quem venere alunt.”’ Dy -
morid. German.

t+ D¢ morib. German. $ Comites,
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« retain a great number of friends. To thefe they give
¢ the war-horfe and the terrible javelin. Their pay
¢ confifts in coarfe, but large repafts. The prince fup-
¢ ports his liberality merely by war and plunder. You
¢« might cafier perfuade them to challenge the enemy,
« and to expofle themf{clves to wounds, than to cultivate
¢t the land, and to attend the care of hulbandry; they
¢¢ refufe to acquire by fweat what they can purchale by
4 blood.”” ) ) .

TFhus, ameng the Germans there were vaflals, bat ne.
fiefs; they had mo fiefs, becaufe the princes had no lands
to give; or rather their fiefs confifted in horfes trained
for war, in arms, and feating. There were vaffals, be-
crufe there were trufty men who were bound by their
word, who were engaged to follow the primce to the
field, and performed very mear the fame fervice as was
afterwards performed for the fiefs.

CHAP 1V
The fame fubje& conkinued.

CA?.SAR || fays, that, « when any of the princes
¢ declared to the affembly that he intended to fet.
¢ out upon fome expedition, and afked them to follow
¢ him; thofe who approved the leader, and the enter-
¢ prife, ftood up and offered their affitance; upon which:
¢ they were commended by the multitude. Bue, if.
¢t they did not fulfil their engagements, they loft the
¢ public effcem, and were looked upon as deferters and
¢ traitors.” >

What Cefir fays in this place, and what we have
extrated in the preceding chapter from Tacitus, is the.
foundation of the hiffory of our princes of the firft race.

We muft not therefore be furprifed, that our kings.
fhould have new armies to raife upon every expedition,
new troops to perfuade, new people to engage; that to
acquire much they were obliged to fpend a great deal s
that they fhould inceffantly acquire by the divifion of

¥ De bello Gallico, lib, vi,
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lands and fpoils, and give thele lands-and fpoils inceffant-
ly away; that their demefne fhould continually increafe
and diminifh; that a'father, upoa giving a. kingdom * to
one of his children, fhould always accompany it with a
treafare; that the king’s treafure fhould be eonfidered am
neceffary to the monarchy; and that one  king could
not give part of it to & franger, even.in portion with hiy
daughter, without the confent of the other kings. The
nwnarchy moved by fprings, which they were conflantly
obliged to wind up. :

CHAP V.
Of the congueft of $he Franks.

IT is:not true, that the Franks, upow ontering Gaul,

took pofleflion of all the countsy to tarn-it into tiefs.
This has been the opinion of fome people, becaufe they
faw almott all the country, towards the end of the fecond
race, converted into frefs, rear-fiefs, or other dependencies;
but this was owing to- particular caufes, which we fhall
explain hereafter. ,

The confequence which fome would infer from thencge,
that the barbarians made a general regulation for ez-'
blifhing in all parts the Rtate of villanage, is not lefs falfe
than the principle. 1f, at a time when the fiefe were
precarious, all the lands of the kingdom had been fiefs'
ar dependencies of fiefs, and all the mew in the kingdom
vaflals, or boadmen fubordinate to. vaflals; as the perfon
that has property is always poffefled of power, the
king, who continually difpofed of the fiefs, that is, of the'
only property then exifting, would have been poffeffed of .
as arbitrary a power as the Grand Seignior is in T'urky;
which is abfolutely-coatradi&ory to all hikery.

®- Bee the life of Dagobart.

+ Sce Gregory of Tours, book vi. on thie marriage of the daugh-
tegof Chilperic.  Childebert: fends ambaffadorsto tell him, that he
fiould net give the cities of his' father’s kingdem to his daughter,
noy his treafores, nor hisbondmen, noc hotfes, nor horfemen, nor
teams of oxen, &c.

Vou. IL. Dd
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‘CHAP VIL
Of the Goths, Burgundians, and Franks.

G AUL was invaded by German nations. The Vifi-
goths took poffeflion of the province of Narbonge,
and of  almoft all the fouth: Burgundians fettled in the
caft, and the Franks fubdued very near all the reft.

No doubt but thefe barbarians retained in their re-
fpeQive conquefts the manners, inclinations, and ufages
of their own country; for no nation can change in an
inftant their manner of thinking and a&ing. Thefe
people in Germany negle@ed agriculture. It feems by
Cezfar and Tacitus, that they applied themfelves greatly
to a paftoral life: hence the regulations of the codes of
barbarian laws are almoft all relating " to their flocks.
Roricorn, who wrote a hiflory among the Franks, was a
fhepherd, '

CHAP VI
Different ways of dividing lands.

A FTER the Goths and Burgundians had, under va-
rious pretences, penctrated into the heart of the
empire, the Romans, in order to put a ftop to their de-
vaftations, were obliged to provide for their fubfiftence.
At firft they allowed them * corn; but, afterwards, they
chofe to give them lands. The emperors, or the Ro-
man 1 magiltrates in their name, made particular:cen-
ventions with them concerning the divifion of lands,
as we find by the chronicles and in the codes of the Vifj»
goths } and Burgundians ||.

® The Romans obliged therpfelves to this by treaties.

4+ « Burgundiones partem Galliz occuparunt, terrafque com Gal-
#¢ licis fcnatoribus diviferunt.”  Marius’s chronicle, in the year 456.

¢ Book x. tit. 1, fc&. 8, 9. and 16.

{ Chap. liv. feQ. 1. and 2. This divifion was flill fubfifting ia
the tinte of Lewis le Debonnaire, as appears by his capitulary of

the year 829. which has beea inferted in the law of the Burgug-
dians, tit, lxxix, (e, £, . Qf pe
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The Franks did not follow the fame plan. In the
Salic and Ripuarian laws we find not the leaft veftige of
any fuch divifion of lands; they had cdnquered the
country, and fo took what they pleafed, making no te. -
gulations but amongft themfelves. '

Let us therefore diftinguith between the condu® of
the Burgundians and Vifigoths in Gaul, of thofe fame
Vifigoths in Spain, of the * auxiliary troops under Au-
guftulus and Odoacer in Italy, and that of the Franks
in Gaul, and of the Vandals + in Africa. - The former
entered into conventions with the ancient inhabitants,
and, in confequence thereof, made a divifion of lands
between them; the lafter did no fuch thing.

CHAUP VIIL
S " Tke fame fuljel @hmd.

HAT has induced fome people to think that the
¥ Roman lands were entirely ufurped by the barba-
rians, is their finding in the laws of the Vifigoths and
Burguundians, that thefe two pations had two thirds of
the lands; baut this they took only in certain ‘quarters
affigned them. T ’
+Gundebald } fays, in the law of the Burgundians,
that his people at their efablifhment had two thirds of
the lands allowed them; and the fecond fupplement || to
this Jaw takes notice, that only a moiety would be al-
lowed to thofe who fhould hereafter come to live in" that
country. -Therefore all the lands had not been divided
in the beginning between the Romans and the Burgun-
dians. . :
* Sce Procopius, war of the Goths
¢ Sec Precopius, war of the Vandals.
$ « Licet eo tempore quo populus nofter mancipiorum tertiam

* et duas terrarum partes accept,” &c. Law of the Burgundians,
tit. hiv. fe8. 1. :

§ “ Ut non amplius a Burgundionibus qui infra venerunt
“ requiratur, quam ad prafens neceflitas fuerit, medictas terrx.”
Art. xi, . "
Dds
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In the texts of shofe two regulations we mect with
the fame cxpreflions; confequently they explain one an-
sther; and as the fecond cannot be underflond to mean
an univerfal divifion of lands, meither can this fignifica-
tion be given to the firft. ‘

The Franks aed with the fame mederation a8 the
Burgundians; they did nat flrip the Romans wherever
they extended their conqueftse. What would they have
done with fo much land? they took what fnited them,
aad left the reft.

€HAP IK

A jufl application of the law of the Burgundians, and of
that of the Vifigoths, in relation 0 the divifion of lands.

T s ¢o be confidered that thofe divifions of land were
pot made with a tyrannical fpirit, but with a siew of
relieving the yeciprocal wants of two nations that were
to inhabit the fame covntry. T
The law of the Burgundians ordsins that 2 Bergus.
dian fhall be received in an hofpitable manner by a2 Ro-.
man. This is agreeable to the manpers of the Germans,
who, according to Tacitus i, were the moft holpitable:
people in the world, - :
Bg the law of the Bargundians it is ordsined, that
the Burgundians (hall have two thirds of the lands snd
ang third of the bondmen. In this it confidered the.
enius of the two nations, and eenformed to the manner.
n which they procured their fubfiftence. As the Bur.
gundians dealt chiefly in cattle, they wanted a t deal
of land and few bondmen, and the Romans, from their
application to agriculture, had need of lefs land and of
a greater sumber of hondmen. The woods. were equally
;_lividcd, becavfe their wants in this refpe® were the
ame. '

§ D¢ morib. German.
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We fid in the code of the Bargundiane *, that ench
Barbarian was placed near to 2 Roman. The divifioh
therefore was not general; but the Rowans, who gave
the disifion, were cqual in number to the Burgundiand ~
who receiwed it.  The Reman was injured the lealt
poffible: The Borgundians, 4 a martial people, foud
of huating and of a paftoral life, did not: refufe to accept
of the falow grounds, while the Romans hept fuch lands
as were moft proper for culture; the Burguadian’s flock
fartemed the Roman’s fickd. :

€CHAP X
OF foritudes.

THE law of the Burgundians | takés motice, that
whien thofe people fettled in Qaul, they were al-
Jowsd two thisds of the land, aad ome third of the boad.
men. The ftate of villanage was therefore eftabliffied in
they p;:t 6f Gaul before it was invaded by the Bwgune
. 'The law of the Burguadiane, in points relating 0o
the two natioms, makes & formal diftin&tion || iw bath
hetwoen the ncbles, the free-born, and the bondmen.
8ewitude wus not therefore a thing particular to the
Romans, noe liberty #nd nobility particular t6 the
Barbarians. :

Thia verp fanme law fays §, that, if a Burgundian
feecdman had not given a particular fum to his mafter,
nor received a third fHare of a Roman, hie was always
fuppofed to belong to his mafter’s family. The Roman

® Aod that of the Vifigoths. £ Tin 54

1 This is confirmed by the whole title of the code de dgricolis;
ol denfitis, et colonis. , .

§ © Sideutem opimati Burgtndioni vel Romano niobili excuf
“ferit.” Tit. 26. fe@. 1. ** Et fi mediocribus perfonis ingenuisy
“ tam Burgundionibus quam Romianis.” Jdid. fe&: 2+

$ Tie. 57,
Ddy



316 THE SPIRIT OF LAWS.  Book XXX.

proprictor was therefore free, fince he did not belong to
another perfon’s family; be was free, becanfe his third
portion was a mark of liberty.

> We need only open the Salic and Ripuarian laws, to
be fatishied that the Romans were no more in a ftate of

fervitude among the Fracks, than among the other con-
querors of Gaul. .

The count de Boulainvilliers is miftaken in the capital
point of his fyflem: he has not proved that the Franks
made a general regulation to reduce the Romans iato a
kind of fervitude.

As this author’s work is penned without art, and as
he fpeaks with the Gmplicity, franknefs and candour of
that ancient nobility from whom he defcends, every one
is capable of judging of the fine things he fays, and of
the errors into which he is fallen. I fhall not therefore
undertake to criticife him; I fhall oaly obferve, that he
had more wit than ‘underflanding, more underflanding
than knowledge, though his knowledge was mot com-
temptible, for he was well aequainted with the moff
valuable part of our hiftory and Jaws.

. The Count de Boulainvilliers, and the Abbe du Bos;,
have formed two different {yftems; onec of which feems
to be a confpiracy againft the commons, and the other
againfl the nobility. When the Sun gave leave to Phz-
ton to drive his chariot, he faid to him, ¢ If you afcend
¢ tao high, you will burn the heavenly maofions ; if you
# defcend too low, you will reduce the earth to athes:
# Do not drive to the right; you will meet there with

 the conftellation of the ferpent: avoid going too mach

4 10 the left; you will there fall in with that of the
¢ altar: keep in the middle §,** o

| Nec preme, nec fummum molire per sthera currunss
* Altius egpeflus, celeftia te@a eremabis; . :
* Inferius, terras; medio tutifimusibis.
“ Non te dexterior tortum declinat in anguem,
#'Neve finifterior preffam rota ducat ad aram.
. inger utramque teme.*t © Quids Metam. tibs ik
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CHAP XL

Tbe fm fabed cn&meJ

1]

W HAT ﬁr& gave rife to the notion of a general re-

gulation made at the time of the conquef, is our
mecting with a prodigious number of fervitudes in France
towards the beginning of the third race; and, as the
continual progreffion of thefe fervitudes was not attended
to, people imagined in an age of obfcurity a gcucral law
which was never made.

Towards the commencement of the fi r& race, we
meet with an infinite nuinber of freemen, both among
the Franks and the Romans; but the number of bond-
men iacreafed .to that degree, that, at the beginnin
.of the third race, all the hufbandmen and almoft aﬁ
the inhabitants of towns were become bondmen *; and;
whereas at the firft period there was very near the fame
adminiftration in the cities 2s among the Romans, name»
ly, ‘bodies of citizens, a fénate, and courts of judicature;
&t the other’we hardly meet with any thing but a lord

-and his-bondmen.

“When the Franks, Burgundians, and Goths made
thmr feveral invafions, they took gold, filver, moveables,
clothes, men, women, boys, and whatever the army
¢onld carry; the whole was brought te one place, and
divided amongf the army +. Hiftory fhews, that afted
the firft fettlement, that is, after the firft devaftatio
they entered into an agreement with the inhabitants, an
left them all their political and civil rights. This was
the law of nations in thofe days; they plundered every
thing io time-of war, and-granted every thing in time of
peace. Were it not fo, how fhould we find both in the

* While Gaul was under the domination of the Romans, they
formed. particular bodies; thefe were generally freedmen, or thc
defacadents of freedmen.

t Sce Gregory of Tonrs, bcnk ii. ehap. 37.  Almois, book i
ehap. 12.,
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Salic and Burgundian laws fuch a number of regulations
abfolutely contrary to a2 general fervitude of the people?

But that which was not cﬂc&ed by the conqueft, was
effeed by the fame law of nations * which fubfifted
after the conquek. Oppsfition, tesolts, and the taking
of towns, were followed with the fervitude of the inha-
bitants, And, not to wmeatios the wars which the
different conquering nations made agaiall ose another,
as theve was this panticularity amoog the Franks, tha
the different divifiore of the monarchy gave rife coati.
aually to civil wars between tirothers: ar naphews in
which this law of natiane was conftastly prackifed,  fess
vitudes of courfe became more gencral in France than ie
:;her countries: and this is, I believe, ond of the eaiifes

the diffcrence betweea our French: laws aud thofe of
Italy and Spain, in refpedt ta the right of Joedthipn

he canguaft was foon aver, and the law of nationa
then in force was produétive of fome fervitades. The
cuftom of the fame law -of nationy, - which obteined
far. ;nmy agen, gave a pradigiess ement 1o dhofs: feve
vitudes. .

_Theodoric +, imaginiag shat the gcepk of - Ausergne
were nat faithful tq him, thus addeefled the Franks of
his divifion: ¢ Follow me, and [ will carry you into a
¢ country whese you fhall have gald, #lver, eaptives,
% clothes, and flocks in abundanes; and you fisll vemiave
4 3l the peaple into your owa coumtsy.’? -

After the peaae J, which was e.onohded bcm«
Gomm and Chilpaeric, the troaps-employed in the

%f of Bourges, having had orders te seturn, eamicd

lasge booty away with them, that whey hasdlp
ft cither men ar catthe in- the conntsy.

I might quots here |} authosities withaut nwmbery
3nd, a9 the bowels of human cmaﬁoa W mv«! ]

& Bee the lives of the faints ia the next Poges
~ 1 Gregory of 'I‘ours, book jii. -
} Ibid. heek. i chap. 3t.
I Sce the chronicle of Fredegarius in the year 650; aud Kis- dons

9r in the year-241; mmlaofEuhdmth mu&
m« of thc ] m&th?:eu quotations v
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thofe miferies, as feveral holy prelates, beholding the
captives bound two and two, employed the treafure be-
longing to the church, and fold even the facred utenfils
to ranfom as many as they could, and as. feveral h
monks exerted themfelves on that oceafion, it is in the
lives of the faints that we meet with the beft eclairciffe- -
- ments on this fubje®. And, notwithftanding what may
be objedted to the authors of thofe lives, namely, their
having been fometimes a little too credulous in refpe®
to things which God has certainly performed, if they
were peceflary for the execution of his defigns, yet we
draw confiderable lights from thence, in refpe& to the
manners and ufages of thofe times.
. When 'we caft an eye upon the monuments of ¢ our
biftory and laws, the whole feems to be a vaft +'bound-
lefs ocean: all thofe frngld, dry, infipid, and crude w'rm
wuft be devoured in the fame manacer, as Satum 13
szchd to have devoured the ftomes. -

A vaft quantity of Jand, which had been in the baudc
of freemen }, was changed isto mortmain, when the
country was firipped of its free inhabitants; thofe who
bad a great multitude of bondmen either took large’ ter-
vitories by force, or had them )ne!dcd by agreement}

~and built villages, as may be feen in different charters.
Opn the other hand, the freemen, who cultivated the arts;
found thesfclwes reduced to exercife thofe arts in a ftate
of fervitude: thus the fervitudes reftored Xo the am, md
ta.agriculture, whatever theywbadlo&. SRS

. It wag a cullomary thing with the Propneton of
laadl, to give them to the churches, ia order to hold
them themfelves by a quit-rent, thioking to putakc by
their fervitude of the fanauy of the churches.

-

* See the lives of S: Epiphanius, St. Eptadius, St. Cefarins, St,
Fidolus, St. Porcian, St. Treverius, St. Eu ycbxus, and'of Sc Leger,
the miracles of St. Julian, ¢.

¢+ ~+ Decrant quoque fittora ponto.” Ovil .5

1 Even the hufbandmen ' themfelves were not all flaves. . See
the 18th and 33d law in the code De agricolis, et cenfitis, er wlm:.,
apd the 20th of the fame title,
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CHAP XIL

That the lands belunging to the divifion of the barbavians paid

no laxes.

A PEOP LE remarkable for their fimplicity and " po-
verty, a free and mastial people, who lived without
any other induftry than that of tending their flocks;: and
who had nothing but rofh cottages to attach them to
their * Jands; fuch a people, I fay, mult have followed -
their chiefs for the fake of booty, and not to pay or to
raife taxes. The art of tax.gathering is always' inven-
ted too late, and when men %egiu to enjoy the felicity
of other arts. : :
The tranfient 4 tax of a pitcher of wine for everyacre,
which was one of the exaions of Chilperic and Frede.
gonda, related only to the Romans. In fa&; it was not
the Franks that tore the rolls of thofe taxes, but the
clergy, who in.thofe days were all Romans.. The bar-
then of this tax lay chicfly on the inhabitants} of the
towns; now thefe were almoft all inhabjted by Romans.
Gregory of Tours || relates, that a certain judge was
obliged, after the death of Chilperie, to take refuge ina
church, for having, under the reign of ‘that prince, or-
dered taxes to be levied on feveral Franks, ‘who in the
reign of Childebert were ingenui or ‘frecborn:. ¢ -‘Multos
% de Francis, qui tempore Childeberti régis ingenui
¢ fuerant, publico tributo fubegit.”* Thetefore the
Franks who were not bondmen paid no taxes. B
There is not a grammarian, but would be athamed to
fee how the Abbé du Bos § has interpreted this paffage.

- *'See Gregory of Tours, book ii. , ,
* 4 Ibid. book v. g , .

$ “ Qua conditio wniverfis urbibus per Galliam conltitutis (um.
* mopere cft adhbita.”  Life of St.. dridens.
M Bookwiih .. .. ’
§ Eftablitment of the French monarchy, tome iif. chap. xiv.
| AT
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He obferves, that in thofe days the freemen were called
alfo ingenui. Upon this fuppolition he renders the Latin
word ingenui by freed from.taxes, a phrafe which we
indeed may ufe, as freed from cares, freed from punith-
ments; but in the Latin tongue, fuch expreffions as in-
genui a tributis, libertini a tributisy, manumiffi tributorum,
would be quite monftrous.

We find in the law of the Vifigoths *, that when a
barbarian had feized upon the eftate of a Roman, the
judge obliged him to fell: it, to the end that this cflate
might-continue to be tributary; confequently the barba-.
rians paid no taxes. :

The Abbé du Bos }+, who, to fupport his fyftem,
would fain have the Vifigoths {ubje& to taxes {, quits
the literal and fpiritual fenfe of the law, and pretends,
npon no other indeed than an imagipary foundation,
that between the eftablithment of the Goths and this-
law, there had been an augmentation of taxes which
related only.to the Romans. But none but father:
Hardouin are allowed to exercife thus an arbitrary power
over falts. A

The fame author makes a wrong ufe of the capitu
laries, as well as of the hiftorians and laws of the
barbarous nations. 'When he wants the Franks to pay
taxes, he applies to freemen what can be underftood only .
of || bondmen; when he fpeaks of their military fervice,
he. applies to § bondmen what can never relate but to
frgemen. ; -

*u j;ldiccs_ atque praepofiti tertias Romanorum, ab illis qui
# occupatus tenent, auferant, et Romanis fua exa&ione fine aliqua
s« dilatione rellituaut, ut nihil fifco debeat deperire.””  Lib. x. tite
i. cap. 14. : )

‘4 Eftabliument of the Franks in Gaul, tome iii. chap. xiv. p. §10.

t He lays a firefs upon another law of the Vifigoths, book. x.
tit. I. art. 11. which proves pothing at all; it fays only, that he
wko has received of a lord a picce of land on condition of a rent
or fervice ought to'pay it.

§ Eftablithment of the French monarchy, tome iii.. chap. xiv, -
P- 513. where he quotes the edi@. of Piftes, art, 28. Sce below,
chap. xvii. : C

_§ bid, tome jili chap, iv. p: 298,
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CHAP XIIL

Of taxes paid by the Romans and Gauls ia the momarchy of
: the Franks.

I MIGHT BNere examine whether, after the Gauls
and Romans were conquered, they continued to pay
the taxes to which they were fubje& under the
But, in order to proceed with greater expedition, [ fhal
be fatisfied with obferving, that, if they paid them in
the beginning, they were foon after exempted, and that
thofe taxes were changed into a military fervice: for I
confefs I cannot conceive how the Franks fhould have
been at firft fuch great friends, and afterwards fuch fud-
- den and violent enemies, to taxcs. : - .

A capitulary ® of Lewis le Debonnaire explains ex-
tremely well the fituation of the frecmen inthe monarchy
of the Franks. Some troops} of Gothe or lberians,
flying from the oppreffion of the Moors, were received
in Lewis’s dominions. The agreement made with them
was, that, likke other freemen, they fhould follow their
“caunt to the army; that upon a.march they fhould mount
guard }, and patrol under the command alfo of their
count; and that they fhould furnith-horfes and carriages:
far baggage to the king’s || commiffarics: and- to the am-
baffadors in their way to and from court; and that they
fhould not be compelled to pay any farther acknowledge-
‘ment, but fhould be treated as the other freemen. .

It cannot be faid that thefe were new ufages intro-
duced towards the commencement of the fecond race,
This muft be referred at, leaft. to the middle, or to the

* In the year 815, ‘chap. i. which is agreeable to the capitulary
oFChsrlel: tz: 'Baldsin thepyear 844. art. gx and 2, P

¢ Pro Hifpanis in partibus Aquitani, Septimiz.ct: provincig
soltﬁﬂmibus.”p Ibid. P e pmm ) pro

$ “ Excubias et explorationes quas W affas dicunt.” Ibid. .

I They were not obliged to furtifk any ta the count.. Méd, mv. g,
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¢nd of the firlt. A capitulary of the year 864 * fays in
exprefs terms, that it was the ancient cuftom for free.
men to perform military fervice, and to furnifh likewife
the horfes and carriages above-mentioned ; duties partic
cular to themfelves, and from which thofe who poffeffed
the fiefs were exempt, as we fhall prove hereafter.

This is not all; there was a regulation + which hardly
permitted the impofing of taxes on thofe freemen. He
who had four maners § was always obliged to march
againft the enemy; he who had hut three, was joined
with a freeman that had only ane; the latter bore the
fourth part of the others charges, and flaid at home.:
In like manner, they joined two freemen who had each
two manors; he who went to the army had half his
charges bore by him who flaid at home, .

Again, we have an infinite number of charters in
which the privileges of fiefs ‘are granted to lands or
diftriéts poflefled by freemen, and 6f which 1 fhall make
further mention hereafter. Thefe lands are exempted
from all the dutics or fervices which were required of
them by the counts and by the ref of the king’s officers:
and, as all thefe fervices are particularly enumerated,
without making any mention of taxes, it i3 manifeft that
po taxes were impofed upon them, .

1t was very natural that the Roman art of tax-gather-
ing fhould fall of itfelf in the monarchy of the Franks:
it was a moft complicate art, far above the conception,
and wide from the plan, of thefe fimple people. Were
the Tartars to over-run Europe, we fhould find it very

® « Ut pagenfcs Franci, qui caballos habent, cum fuis comitibus
# in hoftem pergant.” The counts are forbid to deprive thent of
their hotfes, ¢ ut hoftem facere, et debitos pataveredos fecundum
« amiqurem eonfnetudinem gxfolvepe poflint.”” Kdit of Pifes in
Balufius,.p. 186, L .

4 Capitulary of Charlemagne, in the year 812, chap. i. Edict of
Piftcsin the year 864, art. 27.

4 Quatuor manfos. 1 favcy that whas they: called mdfiﬁx wa s
pasticular portion of land belonging to a farm where there were
bondmen; witnefs the capitulary of the year 8 z.;, apud Sylvacum,

" dit. xiv. againft thofe who drow the bondfnen from their murfus,

Vor. 1l ‘ E ©
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- difficult to make them comprehend what is meant by one
of our financicrs. '

The *. anonymous author of the life of Lewis le De-
bonnaire, {peaking of the counts and other officers of the
nation of the Franks, whom Charlemagne eftablithed in
Aquitania, fays, that he intrufted them with the care of
defending the fronticrs, as alfo with the military power
and the intendancy of the demefncs belonging to the
crown. This fhews the flate of the foyal revenues under
the fecond race. The prince had kept his demefnes in
his own hands, and employed his bondmen in improving
them. But the indiftions, the capitations, and other
impofts raifed at the time of the emperors on the perfons
or goods of freemen, had been changed into an obliga-
tion of defending the frontiers, and marching againft the
encmy.

The bifhops, writing + to Lewis brother to Charles
the Bald, ule thefe words: ¢ Take care of your lands,
¢ that you may not be obliged to t;avel continually by
¢ the honfes of the clergy, and to tire their bondmen
¢ with carriages.” Manage your affairs,”” continue
they, ¢ in fuch-a manner, that you may have enough
¢ to live upon, and to receive embaffies.”” It is evident,
that the king’s revenues 1 in thofe days confited of their
gemelnes.

: CHAP XIV,

Of what they called Cenfus.

AFTER the barbarians had quitted their count:’y,
they were defirous of reducing their ufages inta
" writing; but as they found a difficulty in writing German .
words with Roman letters, they publifhed thefe laws in
Latin. o .
¢ In Pithen, part ii. p..157.
4 Sece the capitulary of the year 858, art. 14. i ‘
t They levied alfo fome dutics on rivers, where bappened
t& be ¢ bridge or y;ﬂ'gﬁe. e, there hapy ‘

A d
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In the confufion and rapidity of the conqueft,” moft
things changed their nature: in order however to exprefs
them, they were obliged to make ufe of fuch old Latin
words, as were moft analogous to the new ufages. Thus
whatever was likely to revive* the idea of the ancient
cenfus of the Romans, they called by the name of cenfus,
#ributum; and, when things bad no relation at all to the
Roman cenfis, they exprefled, as well as they could, the
German words by Roman letters: thus they formed the
word fredum, on which I fhall have occafion to defcant
in the following chafiters.

The words cenfus and tributum having been employed
id an arbitrary manner, this has thrown fome obfcurity
on the fignificatiow in which thefe words were ufed under
our princes of the firt and fecond race; and modern
muthors, who had adopted particular fyftems, having
"found thefe words in the writings of thofe days, ima-
gived that what was then called cenfus was exaélly the
eznfus of the Romans, and from thence they inferred this’
confequence, that our kings of.the two fitft races had-
put themfelves in the place of the Roman emperors, and
made no change in their § adminiftration, Befides, as-
particular duties raifed under the fecond race were by
chance and by certain |} refkri&ions converted into others,
they inferred from thence that thefe duties were the
confus of the Romans; and, as fince the modern regu-
lations they found that the crown demefnes were abfo--
lutely unalienable, they pretended that thole duties which-

® The cenfus was fo general a word, that they made ufe of it
t8 exprefs the tolls of rivers, when there was a gridge or ferry to
to pafs. Sce the third capitulary in the year 803. edition of Ba-
lofius, p. 395. art. 1. and the sth in the year 829, p. 616. They
gave likewifc this name to the carriages furnithed by the freemen
to.the king, or to his commiffarics, 23 appers by the capitnlary of
Charles the Bald in the year 865, art. 8. . '
+ The Abbe du Bos, and his'followers. *
$ Sec the weaknefs of the arguments produced by the Abbe du
Bes, in the eftabhifiment of the French ‘monarchy, tome iii. book o
vi. chap. 14. efpecially in the inference he draws from a paflage ®

of Gregory of Tours, concerning a difpute between bhis church aud
King Charibert. - i For inltauce, by infranchifcments.

Eca
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reprefented the Romaa' cenfir, and did not form a part
of the demefoes, were mere ufurpations. I omit the
sther confequences.

To apply the ideas of the pnfcnt time to diftant ages,
1 » moit fruitful fource of error. To thofe people whe
want to modernife all the ancient ages, 1 thall fay whae
the Egyptian prielt faid to Solon, ¢ O Athenians, yow
as¢ myrg ¢hildrens”

CHAP XV.

: YMwlai«lbgraIICenfmm:mgfdub.u “JM
ard not en the freeman,

THE king, the clergy, and the lords, raifed regular
taxes cach, on the boadmen of their refpe@ive de-.
mefnes. | prove it with refpe@ to the king, by the
capitolary dr oillis; with regard to the dergy, by the
codes of the ® laws of the barbariane; and-with. relation:
to the lords, by ‘the regulations t which Charlemagne
made concerning this fubj

Thelo taxes were called cenfus; they were ceconomical
and nos fikeel duties, mere private fervices, and not pub-
lig fervices. :

I affirm, that what they called confir at that: time, was-
a tax raifed wpon the bondmen. This [ prove by a-
formulary of Marcelfus, cootaining 2 permiffion from the:.
king to enter into holy orders, provided the perfon be §
freeborn, and not inrolled in the regifter of the cofie.
I prave it alfo by a commiffion from Charlemagne to &:
acount ff, whom he had fent into Saxony; which contains

® Law of the Allemans, ebap. 332 and the law of the Bava.
tians, tit. 1. chap. 14. where the regulations are to be fouad
which the clergy made concerning their order.

+ Book v. of the capitularies, chap. 303.

t « Siille de capite fuo bene ingenuus fit, et in Puletico publico
conlitus nan olk.” Lib. 1. formul. 19.

i In the year 789. cdition of the capitularics hy Balufius, vol. i,
P 350,
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the infranchifement of the Saxons for hiving embraced
Chtifhardity, and is properly a charter - of freedom *.
‘Fhiw prince reftores them to their former 1 civil liberty,
nnd exempts theiti from paying the cenfis. It was theres -
fore the fame thing to be a bondman as to pay thé éend
s to be free as not to pay it.

By a kind of letters patent § of the fame princé i
favour of the Spaniatds; who had been received intp the
monarthy, the counts are forbid to demand any -
af thei, or to déprive them of their lands. That
firangers upon thefr coming to Frauce were tréated ad
Bondaen, is i thing well ksown; and Charlemnagne
being defirous they fhould be confidered as fréétnen)!
fince he would have them be proprictors of their landsy
forbade the demanding any cenfrs of therm. ,

A capitulary of Charles the Bald ||, given ini favour of
theft very Spaniards, orders them to be treated like thie
other Fraoks, and forbids the requiring any cenfus oft
them ;. confequently this amfar was not pmid by freemen.

. The thirtieth article of the edi& of Piftes reforms thé
abufe, by which feveral of the hufbandmen belonging to
the king or to the church, fold the lands dependent on
theiv manors to ecclefidftics; or to people of their condi-
tiott, referving only a fmall cottdge to themfelves; by
which means they avoided paying the cenfus; and it or.
dains, that things thould be reftoréd to their primitive
fitwation : the cemfhs’ was thérefovre o tax peculiar to
Bondden. . '

From thence alfo it follows; that tHere” was no' general
ecenfus i’ the mowarchy ;' and thits' id cleat fromi'a'great

» nuaber of paffages.  For’ what'could be the: nieafiing of

o' 'Ey of iffa ingenuitais pagina firmh ﬂ;biliqu condiltat.”
L. 1. formul. 19, .

4 “ Pefhi libedtath dowstds; & ol mobis' 8bito” cenfa
o folatos.”  Ibid,

§ Frecepromi ppor Hifponds; it theye 8355 edicjon of Ballufius
tom. i. p. 500. S

© p Mithe ytir®}y; cdit, of BibiSus, tom. ij ant. 3 & 3, p. 3%
Eeg
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this capitulary *, « We ordain that the royal ceafas fhall
¢ be levied in all places, where formerly it was + lawful-
¢ ly levied?”” What could be the meaning of that in
which Charlemagne § orders his commiffaries in the pro~
vinces to make an exa& inquiry into all the cenfufes that
belonged in former times || to the king’s demefne? And
of that § in which he difpofes of the cenfufes paid by
thofe * of whom they are demanded? What can that
other capatulary + mean, in which we read, ¢ If any
¢ perfon  has acquired a tributary land, on which we
¢ were accuftomed to levy the cenfus?”” And that other,
in fine ||, in which Charles the Bald § makes mention of
the cenfual lands, whofe cenfus had from time immeme-
rial belonged to the king.

Obferve, that there are fome paffages which feem at
firflt fight to be contrary to what [ bave faid, and yet
they confirm it.  We have already feen, that the frees
men in the monarchy were obliged only to furnifth par-
ticular carriages: the capitulary jult now cited gives to
this * the name of cen/fius, and oppofes it to the cenfiss paud
by the bondmen. -

* Third capitulary of the year 30, art. 20. & 13. inferted in the
colle@ion of Anfcgnfe, book iii. ast 15, ‘This is agreeable to that
of Charles the Bald, in the year 854, apud Attiniacum- art. 6,

" 4§ ¢ Undecunque legiteme exigebatar.”  Jhid.
# ln the year 812, art. 50. & 11. cdit. of Balufive, tom. i. p. 498

1 * Undecunqae antiquitus ad partem regis venire folebant.™
"Capitulary of the year 811, art 10, 11. :

§In ’the 813. art. 6. edition of Balufius, tom. . p. 508.

b 6“ De illis unde comfa exigant.” Capitwlary of the year 813.
ort. 6. .

+ Book iv. of the capitularies, art, 37 and mferted in the law
of the Lambards.

. { “ Si quis terram tributariam, unde cenfus ad partem nofirum
<t exire folebat, fufccpexit.” Bock iv. of the Gﬁpkvlmn art. 37.

§ In the year 805, art. 8.

§ ¢ Unde cenfus ad. panem regis exivit antiquitus.” Ccp:a-
lary of the year 805 art. 8

. ® « Cenfibus vel paravcredxs uos franci homines ad re‘u.m
¢ teftatem exfolvere debent.” ? g

»
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Befides, the edi@ * of Piftes takes notice of thofe
freemen who were obliged to pay the royal cenfus for
their 4 head, for their cottages, and who had fold them-
felves diring the famines The king orders them to be
ranfomed. This is } becaufe thofe who were manu.
mitted by the king’s letters, did not, generally fpeaking,’
acquire a full and perfe& Liberty ||, but they paid cenfum
in capite; and thefe are the people here meant. S

We muft therefore explode the idea of a general and
univerfal cenfus, derived from the Roman policy, front’
which cenfus the rights of the lords are alfo fuppofed to
have been derived by ufurpation. What was called cen-
Jfus in the French monarchy, independently of the abufe’
made of that word, was a particular tax impofed on the
bondmen by their matters. :

I beg the reader to excufe the trouble I muft give
him with fuch a number of citations. I fhould be more
concife, did I not meet.with the Abbe du Bos’s book.
oa the cftablithment of the Freach monarchy in Gaul,
continially in my way. Nothing is 2 greater obftacle
to our progrefs in knowledge, than a bad performance of
a celebrated author; becaufe, before we inftru&®, we
mutft begin with undeceiving. '

CHAP XV
Of the feudal Iords or vafak.

I HAVE taken notice of thofe volunteers among
the Germans, who followed their princes in their’
feveral expeditions. The fame ufage continued after

® In the year 864, art. xxxiv. edition of Balufius, p. 193.

4 * De iltis francis hominibus qui cenfum regivm de fuo capite .
« et de fuis recellis debeant.” Ig‘;. e ' uo capite.

$ The 28th article of the fame edi® explains this extremely®
wrell; it even makes a dittin@ion between a Roman freedmauma;lz;

a Frank freedman: and we likewife fee there that the cenfus was
not general. It deferves to be read. - '

§ As appears by a capitulary of Chasrlemagne in the &r
which we have already gueted. v yeut b

’
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the conqueR. Tacitus: rhetitions thent by the rame of
Companions *; the Salic law by that of mer who havé
vowed fealty 4 ta the king;. the formwletics of § Mars
culfusy by that of thé king’s antrafier [|; the carlieft
French hilkoriaos by that of kwdis §, faithful and loyaly
and thole of latter date by that of vaflals ® ard lorde. .
Ia the Salic and Ripuariea laws, we oreet with aw ine-
finite number of reg:htiom in regard to the Franks; and
only with a few the. Antruftioss. The regulations
concerning the. Antraftios are different from thofts which:
were made for the other Franke; they are full of whae
relates to the fettling. of the property of the Fraoke, but:
mweation Rot 2 word cortocining. that of: the Antrufios:
This is becaufe the property of . the: latter was regulated:
rather by the political than by the: ¢ivil law, and this'wae
the fharc that fell to ad armyy. and not the patrisiooy
of a family. _ "
_The goods seferved for the feudal lords were. called
filcal + goods, benefices, hobowss, and: fiefs; by differeat
authors, and in differcot timeys ‘
There is no doubt. bat the fiefd at firfk were at will .
We find in Gregory of Tours |, that Sunegifilus and
Gallomanus were deprived of all they held: of the exches
quer, and no more left than what was their real property.
‘When Gontram raifed his nephew Childebert to the
throne, he had a private confererice with him, in which
he named § the perfons who ought to be honoured with,

® Comites. 4+ “ Quifuntin trutte regis” Tirs xkiv. art. ;o 1
" § Booki. férmul. 18,
_ ¥ From the word trew; whidh fignifies faithfulansong® the-Gee:
afans. .
§ Leudes, fidelis, - & Vaflalli, fenieres. . -
‘4 Fifealia. Sec the 14-formulary of Marculfus, book ir  Je.is
sheneioned'in the 1ifé of 'St; Maur, ¢ dedit fifcum uvoum:” and.im
the annals of Metz, in the year 747. ¢ deditilli comitatus et fifcos
« ploriatos”  The geods defigned forithe fupport of the*royal fa-
nhily, swerecalled regafia s R 1
- §*Séetht ittt book, tit. i. of the ficfs; and Cujas oa that hooks - .
I Book ix. chap, 38. !

§ “ Quos honoraret muncribus, quesehiivnsrodepelicrae.
Q : bt bid. Iéb. 'iig
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and thofe who ought to be deprived of the fiefs. Ina
formulary * of Marculfus, the king gives in exclfan
not only the benefices held by his exchequer, but likewife
thofe which had been held by another. The law of the
Lombards oppofes + the benefices to property. In this
our hiftorians, the formularies, the codes of the different
barbarous nations, and all the monuments extant of thofe
days, are unanimous.  In fine, the writers of the book of
fiefs 1 inform us, that at firf the lords couvld take them
back whenthey pleafed, that afterwards they granted
them for the fpace of a year |}, and: that at lcugth they
gave them fou- a{

.

CHAP XVIL -

» ‘Gflbem&mfmrgfﬁwmm o

T WO forts of people were baund te military - fervices

great and lefier vaflale, who wene obliged-in conw
ftqnenoc of their fief; and the freemen, whether Franksy;
Riomans, or Gauls, who ferved under tlie count, and m
commanded by him and his officers.

The name of freemen was given to thofe who, on t:ha
one hand, had no benefices or fiefs, and, on the other,.
were not fubje@ to the bafe fervices of villanmpe; the:
lands they poffefled were what they called allodial eftates:.

The count § aflembled the freemen, and led them
againft the enemy; they bad officers under themy who

¢ ¢ Vel reliquis quibufcumque beneficiis, quodcumque ille, ve!
*¢ fifcus nofter, in ipfis locis tenuifle nofcitur.” L. i. formul. 30,

4 Lib. iii. tit. 8. fe&. 3. R
t “ Antiquiffimo cnim tempore fic erat in dominorum pote@ate.

< connexum, ut quando vellent poffent auferre rem in feudum a .

¢ fedatam: poftea vero conventum cft, ut per annum tantum firpri-
s¢-ratem habderent; deinde fBatutum eﬁ, ut ufque ad vitam fidelis
‘¢ produceretur. Feudorum, lib. i. tit. 1. '
fi- 1t wasa kind of a precarious tenure, which the lord confented
or refufed to renew cvery year; as Cujas has obferved:
§ See the capitulary of Charlemagne in the year 811, art. ifi.

amnd iv. edition of Balufius, tome i. p. 49@ and the ediét of Pifics..

in the ycar 864 art. x¥vi. tome it, pi 296

)
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were called * vicars: and as all the freemen were divided
into hundreds, which formed what was called a borough,
the coants had alfo officers under them, who were called
eentenarit, and carried the freemen { of the borongh, or
their hundreds, to the field.

This divifion into hundreds is polterior to the eftablith.
ment of the Franks in Gaul. It was made by Clotarius
and Childebert, with a view of obliging each diftri&t to an-
fwer for the robberies committed in their divifion; this
we find in the decrees 1 of thofe princes. A regulation
of this kind is to this very day obferved in England.

As thg counts carried the freemen againft the enemy,
the feudal lords carried alfo their vaffals or rear-vaffals;
and the biftiops, abbots, or their || advocates carried like-
wife theirs §.

The bithops were greatly embarraffed, and * incon.
fiftént with themfelves; they requefted of Chailemagne
ot to ablige them any longer to a military fervice; and
when he had granted their requeft, they complaired that
he had deprived them of the public efteem: fo that this-
g-inee was obliged to juftify his intentionsupon this head.

e that as it may, when they were exempted from march.:
ing againft the enemy, 1 do not find that their vaffals
were led by the counts; on the contrary, we fee + that the
kings or the bithops chofe one of their fcudatories to con-
du& them. .

' @ « Pt habeat unufquifque comes vicarlos et cantenarios fecum.”
Bock ii. of the capitwlaries, art. 28.
"¢ They were called compagenfes. ' )

{ Publithed in the year 595. art.i. 8ee the capitularies, edic
tion of Balufius, p. 20. Thefe regulations were undoubtedly made
by agrcement. '

Il Advocati.

§ Capitulary of Charlemagne in the year 813, art. I. et § edition
of Balufius, totue i. p. 490. )

* Sce the capitalary of the year 803, publithed at Worms, edi-
tion of Balufius, p. 408, ct 410.

t Capitulary of Worms, in the year 803, edition of Balufius, p.
409, and the council in thg year 845, under Charlesthe. Bald, in
Verna palatio, cdition of Balius, tame ii. p. 3. ast. 8. '
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" In a capitulary * of Lewis le Debonnaire, this prinoe
diftinguithes three forts of vaffals, thofe belonging to the
king, thofe to the bifhops, and thofe to the counts. The
vaflals + of a fendal lord were not led againft the enemy
by the count, except fome employment in the king’s
houfehold hindered the lord himfelf from leading them.

But who is it that led the feudal lords into the field?
No doubt the king himfelf, who was always at’the head
of his faithful vaffals. Hence we conftantly find in the
capitularies a diftin&ion made || between the king’s vaffals
and thofe of the bithops. Such brave and magnanimous
princes as our kings did not take the field to put them-
felves at the head of an ecclefiatic militia; thefe were
not the men they chofe to conquer or die with. - -

But thefe lords canied their vaffals and rear-vaff:
with them; as we can prove by the capitulary §, in which
Charlemague ordains, that every freeman, who has four
manors either in his own property, or as a benefice from
fomebody elfe, fhould 'march againft the enemy or follow
his lord. 1t is evident, that Charlemagne means, that
the perfon who had a manor of his own fhould march
under the count, and he who held a benefice of a lord
fhould fet out along with him.

And yet the Abb& du Bos * pretends, that, when
mention is made in the capitularics of tenants who de»

® The fifth capitulary of the year 819, art. 27. edition of Ba
Jufius, p. 618.

+ ¢ De vaffis dominieis, qua adhuc intra cafam ferviunt, et ta-
¢ men beneficia habere nofcuntur, flatutum eft, ut quicunque ex
s cis cum domina imperatore domi reganferint, vaflalos fuos cafatos
% fecum ‘non retineant ; fed cum comite, cujus pagenfes funt, ire
s¢ permittant.” Capitulary 3. in the year 8123, art. 7. edition of Balufius,
tom. i. p. 494.

{ Capitulary 1. of the year 812. art, §.  de hominibus noftris,
¢ et Epifcoporum et Abbatam, qui vel beneficia vel talia proprio
« habent,” &c. edition of Balufius, tome i. p. 490,

§ In the year 313, chap. I. edition of Balufius, p. 490. « Ut
¢ omnis homo liber, qua quator manfos veftitus de proprio fuo,
¢ five de alicujus beneficio habet, ipfe fe preparet, ct ipfe in boftem
¢ pergat, five cum feniore fuo.”. .

- ‘Fome iii. book 6. chap. 4.p. 299. cfablifbment of the Frengh
poparchy. ' :
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, on a particular lord, no others are meant than
bondmen; and he grounds his opinion on the law of the
Vifigoths, and the praltice of that natioa. It is much
better to rely on the capitularies themfelves; that which
I have juk quoted fays exprefsly the contrary. - The
treaty between Charles the Bald aad his brothers, takes
notice allo of freemen, who might chufe to follow either
a lord or the king; and this regulation is cenformable to
8 great many athers.

- We may therefore cenclude, that there were three
forts of military fervices; that of the king’s vaflals, who
had other vaffals under them; that of the bifhops, or of
the clergy, and their vaffals; and, in fine, that of the
count, who commanded the freemen. )

" Neot but the vaffals might be alfo {ubje& to the count;
¢ thofe who have a particular command are fubordinate
to- him who is invefted with a more general autherity.

_ We even fiad that the count and the king’s com-
miffaries might oblige them to pay the fine, when they
tiad not fulfilled the engagements of their fief.

- In like maaner, if the king’s vaffals + committed any
outrage, they were fubjeét to the correftion of the count,
nalefs they chofe to fubmit rather to that of the king.

" CHAP. XVIL
Of the double forvice.

'T wss a fundamental principle of the monarchy,
that wheloever was fubje@ to the military power of
another perfon, -was fubje& allo to his civil juri{di&ioa,
Thus the capitulary ]| of Lewis le Deboanaire, in the
year 815, makes the military power of the count, and
his civil jurifdiion over the freemen, keep always asn-

4 Capitulary of the year 881, art 11. ¢ Apud Vernis pals-
tium,” edition of Balufius, tome ii. p. 289.
~ § Art. 1, 3. and the council is Perso palotioof the yoar 345, ast.

8. edition of Balufius, tome ii. p. ¥7.

’
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equal pace. Thus the placita * of the count, who car-
‘ried the freemen againit the enemy, were ¢ called the
Placita of the freemen; from whence undoubtedly came
this maxim, that the que(hona relating to llberty could
be decided only in the count’s placita, and not in thofe of
his officers. Thus the count never led the vaffals §
belonging to the bifhops or to the abbots againft the
enemy, becaufe they were not fubje& to the civil jurif-
di@ion. Thus he never commanded the rear-vaffals
belonging to the king’s vaffals. Thus the gloffary || of
the Englifh laws informs us, that thofe to whom the §
Saxons gave the name of cgples, were by the Normans
called counts, or, companions, becaufe they fhared the ju-
diciary fines with the king. Thus we fee, that at all
times the duty of a vaffal * towards his lord, was to bear
arms +, and to try his peers in his court.

One of the reafons which produced this’ conne@ion
between the judiciary right ‘and that of leading the
forces againft the enemy, was, becaufe the perfon who
led them exadted at the fame time the payment of the
fifcal duties, which confited in fome camage fervices
due by the freemen, and in. general in certain Judlcxary
profits, of which we fhall treat hereafter.

The lords had the right of adminiftering juftice in
their fief, by the fame principle as the counts had it in
their counties; and indeed the counties, in the feveral
variations that happened at different times, always fol-

-~

® Or affizes.

4 Capitularies, book 4. of the colletion of Anfeglfe, art. §7,
and the sth capitulary of Lewis le Debonnaire in theyear 819,
art. 14. edition of Balufius, tome 1. p. 615.

$ See the 8th note of the preceding chapter.

fl Ttistobe found in the colledion of William Lambard, d¢

prifeis Anglarum legibus.

§ 1o the word Satrapia.

* This is well explained by the affizes of jerufalem, chap 221
et 223.

+ The advowees of the church (®.dvocati) were equally at t}xe
head of their placita, and of their militia.

Voeu, 11, Ff
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Jowed the variations of the fiefs; both were governed on
the fame plan, and by the fame principles. In a word,
the counts in their counties were lords, the lords in their
fignories were counts.

 Thofe have been miftaken who confidered the counts
as civil officers, and the dukes as military commanders.
Both were equally civil * and military officers; the whole
difference confifted in the dukes having feveral counts
under him, though there were counts who had no duke
over them, as we learn from Fredegarius +.

It will be imagined, perhaps, that the government of
the Franks muft have been very fevere at that time, fince
the fame officers were invefted with a military and civil
power, nay, even with a fifcal pawer, over the fubjeQs;
which in the preceding books I have obferved to be
diftinguithing marks of delpotic authority. -

But it is not to be believed that the counts pronoun-
ced judgment by themfelves, and adminiftered jultice in
the fame manner as the bafhaws do in Turky: In order
to judge affairs, they affembled a kind of affizes, where
the principal men appeared.

In order to underftand thoroughly what relates to the
judicial proceedings, in the formulas, in the laws of the
* parbarians, and in the capitularies, it is proper to obferve,
that the funétions of the count, of the grafio or fifcal
judge, and the centenarius, were the fame; that the
judges, the rathimburghers, and the (heriffs, were the fame
perfons under different names. Thefe were the count’s
affiftants, and were generally feven in number; and as he
was obliged to have twelve perfons to judge }, he filled
np the number with the principal men J|. g

® Sce the 8th formulary of Marculfus, l;ook i. which contains
the letters given to a duke, patrician, or count; and invefts them
with the civil jurifdi&ion, and the fifcal adn:iniftration,

4 Chronicle, chap. 78. in the year 636, : -

1 See concerning this fubject the Capitularieé of Lewis le De-:
bonnaire, added to the Salic law, art. 2. and the formula of judge.
ments given by Du Cange in the word * boni homines.» ‘

| ¢ Per bonos hominis,” fometimes there were none but ‘Principal 1
men.  See the appendix to the @mulariea of Marcylfus, thap ¢1,
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- But. who had the jurifdi&ion, the king, the count,
the grafio, the centenarius, the lords, or the clergy, they
never judged alone; and this ufage, which derived its
origin from the forefts of Germany, was fill continued
even after the fiefs had affumed a new form.

With regard to the fifcal power, its nature was fuch,
that the count could hardly abule #t. The rights of the
prince, in refpet to the freemen, were fo fimple, that
thty confifted oulv, as we have alrcady obferved, in cer-
tain carriages which were * demanded of them on fome
public occafions. . And as for the judiciary rights, thcre
were laws which preveated + miidemeanours.

CHAUP XIX

Of compofitions among the barbarous nations.

SINCE it is impoffible to have any tolerable notion

of our political law, unlefs we are thoroughly ac.
quainted with the laws and mannets of the German na.
tions, 1 fhall therefore ftop here a while, in order to
inquire into thofe manners and laws.

It appears by Tacitus, that the Germans knew .only
two capital crimes; they hanged traitors, and drowned
cowards; thefe were the only publlc crimes among thofé
people.  When a man } had injured agother, the rela-
tions of the perfon injured took fhare in the quarrel, and
the offence was cancclled by a fatisfa@tion. This fatis-
fa&tion was made to the perfon offended, when capable
of receiving it; or to the relations, if they had beea
injured in common, or if by the deceafe of the party in-
jured, the fatisfaction had devolved to them.

* And foms tolls on rivers, of which I have fpoke already. .

t See the law of the Ripuarians, tit. 89. and the law of the
1 ombards, book 2. tit. 51 fe&. 9.

1 ** Sufcipere tam inimicitias, feu patris, feu propinqui, quam
“ amicitias necefle cft; mec implacabiles durant; luitur enim etiam
¢ homicidium certo armamentorum ac pecorum, nuniero, recipit-
¢ que me {udi-faltionem univerfa ?omut Tocit de merib. Germ.
2
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In the manner mentioned by Tacitus, thefe fatisfac-
tions were made by the mutual agreement of the parties;
hence in the codes of the barbarous nations thefe fatisfac-
tions are called compefitions. ’

The law * of the Frifians is the only one I find that
‘has left the people in this fitnation, in which every fami-
ly at variance was in fome meafure in the ftate of nature,
and in which being unreftrained either by a political or
civil law, they might give loofe to their revenge, till they
had obtained fatisfa@ion. Even this law was moderated;
a regulation was made t that the perfon whofe life was
fought after fhould be unmolefted in his own houfe, as
alfo in going and coming from church, and from the
court where caufes weré tried. .

The compilers of the Salic laws cite { an ancient ufage
of the Franks, by which a perfon who had dug a corpfe
out of the ground in order to ftrip it, fhould be banifhed
from fociety, till the relations had confented to his being
re-admitted. And as before that time a prohibition was
made to every one, even to his own wife, not to give him a
morfal of bread, or to receive him under their roof; fuch
& man was, in refpet to others, and others in refpe& to
him, in a ftate of nature, till an end was put to this ftate
by a compofition.

This excepted, we find that the fages of the different
barbarous nations thought of determining by themfelves,
what would have been too long and too dangerous to ex-
pe& fom the mutual agreement of the parties. They
took care to fix the value of the compofition which the
party injured was to receive. All thofe barbarian laws
are in this refpe@® moft admirably exalt; the feveral
€aufes are minutely || diftinguifhed, the circumftances are
weighed, the law fubflitutes itfclf in the place of the per-

® See thislaw in the 24 title on murderers; and Vulemar's ad.
dition on robberies.

+ Additio fapientum, tit. 1, fe&. 1.

t Salic law, tit, §8. fe. 1. tit. 17.

; 1 The Salic laws are admirable in thisrefpect; fec efpecially the
titles 2, 3, 4, 5, 6. & 2 which related ta the fiealing of cattle,
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fon injured, and infilts upon the fame fatisfalion as he
himf{elf would have demanded in cold blood.

By the eftablifhing of thofe laws, the German nations
quitted that flate of natare ia which they {eem to have
lived in Tacitus’s time.

Retharis declares, in the law of the Loombards }, that
he had increafed the compofitions anciently accuftomed
for wonnds, to the end that the wounded perfon being
fully fatisfied, all enmities fhould ceafe. In fa&, as the
Lombards, from a very poor people, were grown rich by
the conqueft of Italy, the ancient compofitions were be.
ecome frivolous, and reconcilemgnts were preveated. I
do not queftion but this was the motive which obliged
the other chiefs of the conquering nations to make the
different codes of laws now extant.

The principal compofition was that which the mur.
derer paid to the relations of the deceafed. The differs’
ence of ftations } produced a difference in the compoli-
tions: thus in the law of the Angli, there was 2 compofi-
tion of fix hundred fous for the murder of an adiling, two
hundred for that of a freeman, and thirty for killing a
bondman. The greatnefs therefore of tlie compofition
fixed on the life of a man, was one of his principal prero-
gatives; for, befides the diftin&ion it made of his petfon,
it likewife eflablithed a greater fecurity in his favour
among rude and violent nations.

This we are made fenfible of by the law of the || Ba-
varians: It gives the names of the Bavarian families who
teceived a double compofition, becaufe they were the

tfk § after the Agilolings. The Agiloliings were of
the ducal race, and it was cuftomary with that nation to
chufe a duke out ‘of that family; thefe had a quadruple
compofition, The compofition for the Duke exceeded

4 Book i, tit. 7, fe&. 15,

{ Sce the law of the Angli, tit. i, fe&. 1, 2. and 4, ibid. tir. 3,
fe&. 6. the law of the Bevarians, tit. i. chap. 8. and 9. and the law
of the Frifians, tit. 1§.

- @ Tit.ii chap. 20.
$ Hozidra, Ozza, Sagana, Habilingua, Anieea. Jhid,
Ffj
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by a third that which had been cftablithed for the Agilol-
fings: ¢ Becaufe he is a duke, fays the law, a greater
¢ honour is paid to him than to his relations.”

All thefe compolitions were valued in moncy. B
as thofe people, efpecially when they lived in Germany,
had very little fpecie, they might pay it in cattle, corn,
moveables, arms, dogs, hawks +, lands, &c. Very often
the law itfelf determined } the value of thofe things;
which explains how it was poffible for them to have fuch
a number of pecuniary punifhments with fo very little
money.

Thefe laws were theggfore employcd in determmmg
exaétly the differences of wrongs, injuries, and crimes; ta
the end that every one might know preafely bow far he
Liad been injured or offended, the reparation he wasta
receive, and efpecially that he was to receive no more.

In this light it is eafy to conceive, that a perfon whe
had taken revenge after having received fatisfaltion, was
guilty of a very great erime. This crime contained a
public, as well as a private offence, it was a contempt of
the very law itfell: A crime which the legiflators | never
failed to punith.

There was another crime, which above all others was
confidered as damgerous §, when thofe people lofs
fomething of their {pirit of independence, and when the

4 Thus the law of Ina valued life by a certain fum of money,
or by a certain portion of land. *¢ Legis Inz regis, titulo de vile
« lico regio, de prifcis Arglorum legibus.’”  Cambridge, 1644.

t See the law of the Saxons, which makes this fame regulation
for feveral people, chap. 18. See alfo the law of the Ripuarians,
tit. xxxvi. fc&. 11. the law of the Bavarians, tit. i. feck. ¥0, 17. ¢ §i
aurum non habet, donet aliam pecuniam, mancipia, terram, &c."”

B Sce the law of the Lombards, book i. tit. 25, fect. 21, ibid,
haok i. tit. 9. fe. 8. and 34. ibid. fect. 38. and the capitulary of
Charlemzgne in the year 802, chap 3z, containing an inftru&ion
given to thofe whom he fent into the provinces.

§ See in Gregory of Tours, book 7, chap. 47, the detail of a pro-
ecfs wherein a party lofes half the compofition that had been ad-
judged te him. for baviog done juftice to himfelf, inftead of re-
ceiving fatisfaction; whatever injury he might have afierwards re
ceived, .
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kings endeavoured to eftablifh a better civil adminiftra.
tion: This was the refufing to give or to receive fatis-
faction. We find in the different codds of the laws of
the barbarians, that the legiflators obliged them to it *.
1n fa&, a perfon who refufed to receive fatisfadtion, want-
ed to preferve his right of revenge; he who refufed to
give i, left the right of taking revenge to the perfon in-
jured; and this is what the fages had reformed in the in-
ftitutions of the Germans, whereby people were invited,
but not compelled to compofitions.

I have juft now made mention of a text of the Salic
Jaw, in which the legiflator left.the party offended at k-
berty to receive or to refufe fatisfaGion; it is this law + by
which a perfon who had ftripped a dead body was ex-
pelled from fociety, till the relations, upon receiving fatis-
faltion, petitioned for his being re-admitted. 1t was
owing to therefpe& they had for facred things, that the
compilers of the Salic laws did not meddle with the an-
‘cient ufage. )

It would have been ab{olutely unjuft to grant a com-
pofition to the relations of a robber iillcd in the fa&, or
to the relations of a woman who had been repudiated for
the crime of adultery. The law f of the Bavarians al-
lowed no compofition in the like cales, but punifhed the
relations who fought for revenge.

It is no rare thing to meet with compofitions for in-
voluntary a&ions'in the codes of the laws of the barba-
rians, The law of the Lombards is generally very pru-
dent: it ordained ||, that in thofe cafes the compofitions
fhould be according to the perfon’s generofity; and that

® Sece the law of the Saxons, chap. 3 and 4. the law of the Lonr-
bards, book i. tit. 37. fect. r and 2. and the law of the Allemans,
tit xlv. fe®. 1 and 2. This laft law gave leave to the party in~
jured to right himfclf upon the fpot, and in the firft tranfport of
paflion. Sce alfo.the capituiaries of Charlemagne in the year 779.
chap. 22. in the year 801. chap. 33 and alfo that of the year Boj.
chap s.

tPThe compilers ‘of the laws of the Ripuarians feem to have
foftened this. See the 85th title of thofe laws.

t See the decree of Taffillon, de popularibus legibus, ast 3, 4, 1a,
16, 19. the law of the Angli, tit .7.

B Booki.tit. 9, fe&. 4.
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the relations fhould no longer be permitted to parfue

‘their revenge.

Clotarius the Second made a very wife decree; ‘he
forbade ® the perfon robbed to receive any clandeftiog
compofition, and without an order from the judge. We
fhall fee prefently the motive of this law.

CHAP XX

Of what was afterwards called the jurifdidlion of the lords,

B ESIDE the compofition which they were obliged
to pay to the relations for murders or injuries, they
were alfo under a neceffity of paying 4 certain duty,
which the codes of the barbarous laws call fredum +. We
have no term in our modern languages to exprefs it; yet I
intend to treat of it at large; and in order to give an ided
ofit, I begin with detining it A recompence for the pro-
te@ion granted againft the right of revenge.

The adminiftration of juftice among thofe rude and un«
polithed nations, was nothing more than granting to the
perfon who had eommitted an offence, a prote&tion a-

ain(t the revenge of the party offended, and obliging the
ﬁtter to accept of the fatisfation due to him: infomuch,

that among the Germans, contrary te the praétice ¢f all |

other nations, jultice was adminiftered in order to prote&
the criminal againft the party injured.

The codes of the barbarian laws have given us- the
cafes in which thefe freds might be demanded. When
the relations conld not profecnte, they allow of no fre
dam; in fa&, when there was no profecution, there could
be no compofition for a proteion againft it. Thus, in

* « Padus pro tenore pacis inter Childcbertum et Clotarium,”

enno 5§93, et decreto Clotarii 11 regis citca annum 5§95, cap. IT1. -

+ When it was not determined by law, it was generally the thind
of what was given for the compofition, as appears in the law of the
Ripuarians, chap. 89. which is explained by the third capitulary of
the year 813, edition of Ealufius, teme i page gra.

\
|
i
|
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the law of the Lombards *, if a perfon happened to kill
a freeman by chance, he paid the value of the man killed,
without the fredum; becaufe, as he had killed him invo-
luntarily, it-was not the cafe in which the relations were
allowed the right of revenge. Thus in the law of the
Ripuarians +, when a man was killed with a piece of
wood, or with any inftrument made by man, the in-
ftrument or the piece of wood was deemed culpable, and
the relations feized upon them for their own ufe, but
were not allowed to demand the fredum.

In like manner, when a beaft happeuned to kill a man,_
the 1 fame law eftablifbed a compofition without the
Jredum, becaufe the rclations of the deceafed were not
eoffended. :

In fine, it was ordained by the Salic law |f, that a
child who bad committed a fault before the age of
twelve, thould pay a compofition without the Sredum:
As he was not yet able.to bear arms, he could not be in
the cafe in which the party injured, or his relations, had
3 right to demand fatisfa&tion.

It was the criminal that paid the fredum for the peacc

" and fecurity of which he had been deprived by his crime,
and which he might recover by proteftion. But a
child did not lofe this fecurity; he was not a man, and
confequently could not be expelled from human ‘fociety.

This firedum was a local right in favour of the perfon
who was judge of the diltri&t *. Yet the laws of the
Ripuarians + forbade him to demand it himfelf; it ordain.
ed, that the party who had gained the caufe fhould
receive it, and carry it to the Exchequer, to the end
that there might be an eternal peace, fays the law, a.
mong the Ripuarians.

® Book i. tit. 9. fe&. 17, edition of Lindembrock.
+ Tit. 70.

} Tit. 46. See alfo the Jaw of the L.ombards, book i. chap. 21¢
fe&. 3, Lindembrock’s cdition; * Si caballus cum pede.” &c.

§ Tic. 28. fe&. 6.

* As appears by the decree of Clotarius I, in the year 59§,
< fredus tamun judici in cujus pago eft rcl'ervctur.

t Tie. 8q.
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The greatnefs of the fredum was proportioned to the
greatnefs of the prote&ion {: Thus the fredum for the
king’s proteCtion was greater than what was granted for
the proteétion of the count, or of the other judges.

Here I {ee the origin of the jurifdi@ion of the lords.
The fiefs compiifed very large territories, as appears
from a vaft number of records. 1 have already proved, -
that the kings raifed no taxes on the lands belonging
to the divifion of the Franks; much lefs could they re-
ferve to themfelves any duties on the fiefs. Thofe who
obtained them; had in this refpe a full and perfe@ en-
joyment, reaping every fruit and poffible emolument from
them. And as one of the moft confiderable emolu-
ments || was the judiciary profits (freds), which were
received according to the ufage of the Franks, it followed
from thence, that the perfon feized of the fief was alfor
feised of the jurifdi&ion, the exercife of which confifted
of the compofitions made to the relations, and of the
profits aécruing to the lard; it was nothing more than
ordering the payment of the compofitions of the law,
and demanding the law-fines. :

We find by the formularies containing a confirmation
of the perpetuity of the fief, in favour of u feudal lord §
or of the privileges of fiefs in favour of the churckes *
that the ficfs were poffefled of this right. -This appears
alfo from an infinite number of charters +, containing =
prohibition of the king’s judges or officers of entering

. ¥ Capitulare incerti anniy chap. §7. in Balufius, tome i. p. §I5.
and it is to be oblerved, that what was called fredum or fraida, in
the monuments of the firft race, is called by the name of bannum
in thofe of the fecond race; as appears from the capitulary de pare
tibus Saxonie, in the year 789. .

i 8ce the capitulary of Charlemagne de villis, where he ranks
thefe freds among the number of the great revenues of what was
ealed vile, or the king's demefnes.

" § Seethe 3d, 4th, and 17th formula, book i. of Marculfus.
* Sce the ad, 3d, and 4th formula of Marculfas, book i.

+ Sce the colle&ions of thofe charters, efpecially that at the end

of th: sth volume of the hiftorians of. France, publifhed by the
Benedictine Monks, .
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upon the territory in order to exercife any a& of ju-
dicature whatfoever, or to demand any judiciary emolu-
ment.  When the king’s judges could no longer de-
mand any thing in a diftri&, they never entered it; and
thofe to whom this diftri€t was left, exercifed the fame
fun&ions as had been exercifed before by the judges.

The king’s judges are forbiddean alfo to oblige the par.
ties to give fecurity for their appearing before them: It
belonged therefore to the perfon who had received the
territory in fief, to demand this fecurity. They mention
alfo, that the kings commiffaries fhall no longer infift upan
being accommodated with a lodging; in effe@, they no
longer exercifed any fun&ion in thofe diftriés.

The adminiftration thercfore of juftice, both in the
old and new fiefs, was a right inherent in the very fief
itfelf, a lucrative right which conftituted a part of it.

- For this reafon it has been confidered at all times in this
light; from whence this maxim arofe, that jurifdictions
are patrimonial in France.

Some have thought, that the jurifdi¢tions derived their
origin from the manumiffions made by the kings and
lords in favour of their bondmen. But the German na-
tions, and thofe defcended from them, are not the only
people who manumiffed their bondmen, and yet they are
the only people that eftablithed patrimonial jurifdi®ions.
Befidcs, we find by the formularies of Marculfus || that
there were freemen dependent on the juri{diions in the
earlielt times: The bondmen were therefore fubje& to
the jurifdiGtion, becaufe thcy were upon the tenitory;
and they did not gave rifc to the fiefs for having been
comprifed in the fief.

Others have taken a fhorter cut: The lords, {ay they,
and this is all they fay, ufurped the jurifdi&ions. But
are the naticns defcended from Germany the only people
in the world that ufurped the rights of princes? We are
fufficicntly informed by hiflory, that feveral others nations

|| See the 3d, 4th, and r4th of the firt book, and the charter
of Charlemague, in the year 771, in Mar:enne, tome i. anecdot.
colle&. 11. ¢ Prazcipientes jubemus, ut ullus judex publicug——
« homines ipfius ecclefiz & monafterii ipfius Morbacenfis, tam inge~
¢ puos quam et fervos, et qui fuper corum terras manere,” &c,
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bave encroached upon their fovereigns, and yet we_find
no other inftance of what we call the juri(di&ion of the
lords. The origin of it is therefore to be traced in the
ufages and cuftoms of the Germans.

Whoever has the curiofity to look into Loyfeau *,
will be furprifed at the manner in which this author
fuppofes the lords to have proceeded, in order to form
* and ufurp their different jurifdi@ions. They muft have
been the moft cunning people in the world; they moft
have robbed and plundered, not after the manner of a
military people, bat as the judges of a village and the
attornies rob one another. Thofe brave warriors muft
be faid to have formed throughout all the particular pro-
vinces of the kingdom, and in fo many kingdoms, a

eneral fyftem of politics: Loyfean makes them reafon
as he himfelf reafoped in his clofet. .

Once more: If the jurifdi@ion was not a dependance
of the fief, how come we every where to find 4, that
the fervice of the fief was to attend the king or the
lord, both in their courts and in the army?

® Treatife of village jurifdi&ions.
$ See Monf. du Cange on the word hominium,
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CHAP XXIL

Of the terratorial jurifdi@tion of the churches.

THE churches acquired a very confiderable property.

We find that our kings gave them great feigniories,
that is, great fiefs; and we find jurifdi&ions eftablifhed at
the fame time in the demefnes of thofe churches. From
whence could fo extraordinary a privilege derive irs oria
gin? It muft certainly have been in the nature of the
thing given: the church land had‘this privilege, becaufe
it had not been taken from it. A [eigniory was given
to the church; and it was allowed to enjoy the fame
privilges, as if it had not been given to a vaflal. Tt was
alfo {ubje@ed to the fame fervice as it would bave paid to
the ftate, if it had been granted to a layman, according

" to what we have already obferved.

The churches had therefore the right of demand-
ing the payment of compofitions in their territory, and
of infiting upon the fredum; and as thofe rights necef-
farily implied that of hindering the king’s officers from
entering upon the territory to demand thefe freda, and
to exercife als of judicature, the right which the eccle-
fiaftics had of adminiftering juftice in their own territory

“was called immuuity in the ftyle of the formularies *, of
the charters, and of the capitularies.

The law of the Ripuarians + forbids the freedmen of -
the churches to hold the affembly || for adminiftering
juftice in any other place than in the church where they
were manumiffed. The churches had therefore jurifdic-
tions even over freemen, and held their placita in the
carlieft times of the monarchy.

" ® See the third and fourth formulary of Marculfus, beok i

4 ¢ Ne alicubi, nifi ad ecclefiam ubi relaxati funt, malum tene-
ant.” Tit. lxviii, fe@. 1. See alfo fe@. xix. Lindembrock’s edition_

$ Tabulariis.
] Mallum,
Vou. IL Gg
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I find in the lives of the faints *, that Clovis gave to a
certain holy perfon a power over a diftri&t of fix leagues,
and exempted it from all manner of juwifdi&tion. This
I believe 1s a falfity, but it is a falfity of a very ancient
date: both the truth and the fiGion contained in that
life are relative to the cuftoms and laws of thofe times,
and it is thefe cuftoms+ and laws we.are invefligating.

Clotarius II. orders the { bifhops or the nobility, wha
sre poflefled of cftates in diftant parts, to chufe uponthe -
very fpot thofe who are to adminifter juftice, or to re-
ceive the judiciary emoluments.

The fame || prince regulates the judiciary power ber
tween the ecclefiaftic courts and his officers. The capi-
tulary of Charlemagne in the year 8oz prefcribes to the
bifthops an‘p abbots the qualifications neceffary for their
officers of juftice. Another capitulary § of the fame
prince inhibits the royal officers to exercife any jurifdic-
tion over * thofe who are employed in manuring church-
lands, except they entered into that ftate by fraud, and
to exempt themfelves' from contributing to the public
charges. Another + ordains, that the churches fhoul.d
have both criminal and civil jurifdi@ion over thofe who
live upon their lands. In fine, as the capitulary of §

" ® Vita 8t. Germeri Epifcopi Tolofapi apud Bollandianos, 6. Maii,

+ See alfo the life of St. Mellanius, and that of St. Deicola.

$ In the council of Paris, in the year Gxg. “ Epifcopi vel po-
¢ tentes, qui in aliis poffident regionibus, judices vel miffos difs
¢ cuffores de aliis provinciis non inftityunt, nifi de loco qui jufti-
# tiam percipiant et aliis reddant.” Art. xix. See alfo art, xii,

§ 1bid. art. v.

. § Inthelaw of the Lombards, book ii. tit 44. ¢. 3. Lindem.
proek’s edition. - )

€ ¢ Servi Aldiones, libellarii antiqui, vel alii noviter fa&i.” Ibid,

+ A capitulary of the year 806; it is added to the law of the
Bavarians, art. vii. See alfo part iii. Lindembrock’s edition, p. 444.
¢ Imprimis omnium jubendum eft, ut habeant ecdefiz ecarum
¢ juftitias et in vita illorum qui habitaat in ipfiis ecclcfiis, ct pa
% tam in pecuniis quam et in fubRantiis earum.’

t In the year 857, in fynodo apud Carifia artiv, editj
prsbony o 7 ynodo ap cum, art iv, cditfon of
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Charles the Bald diftinguifhies between the king’svjuril'-
di&ion, that of the lords, and that of the church, 1 fhall
fay nothing further * upon this fubjeét.

CHAP. XXIL \
Fhai the jarifdiflions awere fablifbed before the end of the
Jecond race, ’

IT has been pretended, that the vaffals ufurped the

jurifdi€tion in their feigniories, during the diforders
of the fecond race. Thofe who chufe rather to form a
general propofition than to examine it, found it eafier to
fay that the vaffals did not poffefs, than to dif¢over how
they came to poffefs. But the jurifdiQions do not owe
their origin to ufurpations; they are derived from the
primitive eftablitiment, and not from its corruption.

¢ He who kills a frecman,” fays 4 the law of the Ba-
varians, ¢ fhall pay a compofition to his relations, if he .
& has any; if not, he fhall pay it to the duke, or to the
« perfon under whofe proteétion he had put himfelf in his
lifetime.” It is well known what it was to put one’s
felf under the prote@ion.of another for a benefice.

¢ He who has been robbed of his bondmen,” fays the
law of the Allemans }, ¢ fhall have recourfe to the
s¢ prince to whom the robber is fubje&, to the end that
¢ he may obtain a compofition.”
- ¢ If a centenarius,” fays * the decree of Childebert,

* Sce the letter written by the bifhops affembled at Rheims in -
the year 858, art. vii. in the capitularies, Balufitis’s editiop, p. 108+
¢ Sicut ill res et facultates in quibus vivunt clerici, ita et illz fub
“ confecratione immunitatis funt de quibus debent miltare vaf-
« fal.”" &e.

t Tit.ifi. chap. 13. Lindembrock’s edition. t Tit. Ixxxv.

* In the year 595, art xi. and xii. edition of the capitularies by -
Balufius, p. 19. ¢ Pari conditione convenit, ut fi yno centena ia
¢ alia centena veltigium fecuta fuerit et invenerit, vel in quibufcun-
¢ que fid:lium noftrorum terminis veftigium miferit, et ipfum in’
¢ aliam centenam minime expellere potuerit, aut conviélus reddat
« Jatronem,” &c. : '

Gga

‘
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¢ finds a robber in another hundred than his own, or in
¢¢ the limits of our faithful vaffals, and does not drive him
¢ out, he fhall reprefent the robber, or purge him by
¢ oath.” There was therefore a difference between the
diftri& of the centenarii and that of the vaffals.

This decree + of Childebert explains the conftitution of
Clotarius in the fame year, which, being given for the
fame cafe and fa&, differs only in the terms, the conftitu-
tion calling in truffe, what by the decree is called in termin-
is fidelium noftrorum. Meflieurs Bignon and Ducange 1,
who pretend that in truffe fignified another king’s demefue,
are miftaken in their conjeéture.

But, to finith the difpute at once, the fecond race was
neither in diforder nor in its decline under Charlemagne;
during his reign there were no ufurpations. If then the
patrimonial jurifdi®ions were eftablithed in his time, this
convenient fyltem falls of itfelf to the ground. .

Pepin, king of Italy, in a conftitution || that had been
made as well for the Franks as for the Lombards, after
impofing penalties on the counts and other royal officers
for prevarications or delays in the adminiftration of juf-
tice, ordains, § that if it happeris that a Frank or a Lom-
bard pofiefled of a fief is unwilling to adminifter juftice,
the judge to whofe diftriét he belongs fhall fufpend the
exercife of his fief, and in the mean time either the judge
or his comaiffary fhall adminifter jultice.

+ ¢ Si veftigium comprobatur latronis, tamen przfentia nihil
% Jonge mul&ando; aut fi perfequens latronem fuum comprehen-
¢ derit, integram fibi compofitionem accipiat. Quod fi in trufte
¢ invenitur, medietatem compofitionis truftis adquirat, et capitale
¢¢ exigat a latrone,”  Art. ii. and jii.

$ See the gloffary on the word frufis.

1| Inferted in the law of the Lombards, book ii. tit. §2. fe. 14.
It is the capitulary of the year 793 in Balufius, page 544. art. xo.

§ < Et fi forfitan Francus aut Longobardus habens bencficium
¢¢ juftitiam facere noluerit, ille judex in cujus minifterio fuerit. cony
¢ tradicat illi beneficium fuum, interim dum ipfe aut miffus cjus
¢ jufticiam faciat.” See alfo the fame law of the Lombards. book
ii. tit. §2. fe@. 2. which relates to the capitulary of Charlemagne
in the year 779, art. xxi. :
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Itappears by a capitulary * of Charlemagne, that the
kings did not levy the freda in all places.  Anmother § ca-
pitulary of the fame prince repeals feveral articles of the
Salic, Burgundian, and Roman law, to the end that his §
vaffals may obf¢rve an vniformity in the adminiftration of
juttice. . By another || of the fame prince we find the
feudal laws, and feudal court already eftablithed, Ano-
ther of Lewis le Debonnaire ordains, that when a perfon
pofleffed of a fief does not adminifter juftice §, or hinders
it from being adminiftered, the king’s commiffaries fhall
live upon him at difcretion, till juftice be adminiftered. -
1 fhall likewife quote two * capitularies of Charles the
Bald; one of the year 861, where we find the particular
jurifdi@ions eftablihed, with judges and fubordinate
officers; and the other + of the year 864, where he makes
a diftin&ion between his own frigaiories and thofe of pri-
vate people. '

. We have not the original grants of the fiefs, becaufe
they were eftablifhed by the divifion which is known to
have been made among the conquerors. It cannot there«
fore be proved by original contraéls, that the jurifditions
were at firft annexed to the fiefs; but if in the formula-
ties of the confirmations, or of the tranilatirons of thofe

¢ The third of theyear 813, art.x.

4 Thefecond of the year 813. Balufius’s edition, page. 536,
$ « Unufquifque fidelis juftitias ita faceret.”” Zbid.

i The fecond eapitulary of the year 8x9.

§ Capitulare quintuny anni 817, art. xxiii. Balufius’s edition,
P. 617. “ Ut ubicanque mifli, aut epifcopum, aut abatem, aus.
¢t aliam quemlibet honore prazditum invenerint, qui juititiam face-
¢¢ rit noluit vel prohibuit, de ipfius rebus vivant quamdiu in eo
¢ Joco jultitias facere debent.” '

* Edi®um in Carifiaco in Balufius, tome ii page 152. « Unuf-
¢ quifque advocatus pro omnibus d¢ fira advocationc~~in con-
¢ venicntia, ut cum minifterialibus de fua advocatione quos ine
® venerit contra hunc bannunr noftrum feciffe—caftiget.”

4+ Edi@tum Piftenfe, art. 18. Balufius’s edition, tome ii. p. 181. -
¢ 5i in filcam noftrum, vel in quamcunque immunitatem, aut ali-
“ cujus poteatis poteftatem vel proprietatem copfugerit,”  &a.

Ggi-
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fiefs in perpetuity, we find, as already has been obferved,
that the jurifdiion was there eftablithed, this judiciary
right muft certainly have been inherent in the fief, and
one of its chief prerogatives.

We have a far greater number of records that eftablifk
the patrimonial jurifdi&ion of the clergy in their diftricls,
than we have to prove that of the benefices or fiefs of the
feudal lords, for which there are two reafons: the firft,
that moft of the records now extant were ‘preferved or
colle&ed by the morks for the ufe of their monafteries:
the fecond, that the patrimony of the feveral churches
having been formed by particalar grants, and by a kind
of exception to the order eftablithed, they were aobliged
to have charters granted to them; whereas the conceflions
made to the feudal lords being confequences of the politi~
_ cal order, they had no occafion to demand, and much lefe
to preferve a particular charter. Nay, the kings were
oftentimes fatisfied with making a fimple delivery with
the fceptre, as appears by the life of St. Maar.

But the third formulary * of Marculfus fufficiently
proves, that the privilege of immunity,-and confequently
that of _yur:fdn&ton, were common to the clugy and the
kity, fince it is'made for both.

CHAP XXIHL

" Gemeral idea of the Abbé du Bos’s book en the cffablifbment
of the French monarchy in Gaul.

B EFO RE 1 finith this book, it will not be improper
to mqmre a little into the Abbé du Bos’s work, be-
caufe my notions are perpetually contrary to his; and, if
he Las hit on the truth, I muft have miffed it.
This work his impofled upon a great many people,
becaufe it is written with a vaft deal of art; becaufe the

® Lib. i. «S8i beneficia opportana locis ccdcﬁamn, aut cui
¢ voluerit deceme,” e
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point in queftion is conftantly fuppofed; becaufe the
more it is deficient in proofs, the more it abounds in
probabilities; and in fine, becaufe an infinite number of
conje@ures are laid down as principles, and from thence
other eonje&tures are inferred as confequences. The
reader forgets he has been doubting, in order to begin’
to believe. And, asa prodigious fund of erudition is
interfperfed, not in the fyftem, but around it, the mind
is taken up with the appendages, and negleéts the prin-
cipal. Befides, fuch a vat multitade of refearches
hardly permit one to imagine that nothing has been
found; the length of the way makes us think that we
are arrived at our journey’s end. -

But when we examine thoroughly, we find an immenfe
coloffus with earthen feet; and it is the earthen feet that
render the ‘coloffus immenfe. 1f the Abbé du Bos’s
fyftem had been well grounded, he would not have beem
obliged to write three huge vblumes to prove it; he
would have found every thing within his fubje&t; and,
without wandering on every fide in queft of what was
extremely foreign to it, even reafon itfelf would have
undertaken to range this in the fame chain with the
other truths. 'Our hiftory and laws would have told
him, ¢ do not take fo much trouble; we fhall be your
¢ vouchers.”

CH A P. XXIV.

The fame fubje8 continued. Rcfledlions on the main part of
the [yfiem.

HE Abbé du Bos endeavours by all means to ex-
plode the received opinion, that the Franks made '

the conqueft of Gaul. According to his fyftem, our

“Rings were invited by the people, and only fubftituted

themfelves in the place, and fucceeded to the rights of
the Roman emperors, :

This pretenfion cannot be applicd to the time when
Clovis, upon his entering Gaul, took and plundered
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the towns; neither is it applicable to the time when he
defeated Syagrius the Roman commander, and conquered
the coustry which he held: it can therefore be referred
only to the time when Clovis, already mafter of a great
part of Gaul, by open force, was called by the choice
aad affeQion of the people to the fovereignty over the
seft of the couatry. And it is not enough that Clovie
was received; he muft have been called: the Abbé du
Bos muft prove that the people chofe rather to live un-
der Clovis, than under the domination of the Romaas,
or under their own laws. Now the Romans belonging
to that part of Gaul not yet invaded by the barbarians,
‘were, according to this author, of two forts; the firfk
were of the Armorican confederacy, who had driven
away the emperor’s officers, in order to defend them-
fclves againft the barbarians, and to be governed by
their own laws; the fecond were fubje& to the Roman
officers. Now, does this gentleman produce any con-
vincing proof that the Romans, who were ftill fubje& to
the empire, called in Clovis? Not one. Does he prove
that the republic of the Armoricans invited Clovis, or
even concluded any treaty with him? Not at all. So
far from being able to tell us the fate of this republic,
he cannot even fo much as prove its exiftence; and, not-
withftanding he pretends to trace it from the ffme of
Honorius to the conqueft of Clovis, notwithitanding he
relates with a moft admirable exaétnefs all the events of
thofe times, ftill this republic remains invifible in ancient
authors; for there is a wide difference between proving
by a paffage of Zozimus *, that under the emperor Ho-
notius the $ country of Armorica and the other provinces
of Gaul revolted, and formed a kind of republic, and
fhewing us that. nocwithftanding the different pacificar
tions of Gaul, the Armnoricans always formed a particular
repubiic, which continued till the eonquelt of Clovis;
and yct this is what he fhould have thown by ftrong and
fubitantial proofs, in order to eftablith his fyftem : for

e Hi, lib. vi.
t « Totufque tra@atus Armoricus aliaque Galiarum provim

Scim”  lbide
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when we behold a conqueror entering a country, and
fubduing a great part of it by force and open violence,
and foon after we find the whole country fubdued, withs
out any mention in hiftory of the manner of its being
cffeted, we have fufficient reafon to believe that the
affair ended as it began.

When we find he has miftaken this point, it ig cafy
to perceive that his whole fyftem falls to the ground;
and, as often as he infers a confequence from thefe prin-
ciples, that Gaul was not conquered by the Franks, but
that the Franks were invited by the Romans, we may
fafely deny it. _

This author proves his principle by the Roman dig-
nities with which Clovis was invefted: he infifts that
Clovis fucceeded to Chilperic his father in the office of
magifler militia. *But thefe two offices are merely of his
own creation., St. Remigius’s letter to Clovis, on
which he grounds his opinion §, is only a congratulation
upon his acceffion to the crown. When the intent of a
writing is fo well known, why fhould we give it another
turn?

Clovis, towards the end of his reign, was made conful
by the emperor Anaftafius; but what right could he
receive from an authority that lafted only one year? It
is very probable, fays our author, that in the fame di.
ploma the emperor Anaftafius made Clovis proconful :
And 1 fay, it is very probable he did not. W ith regard
to a fa&k for which there is no foundation, the authority
af him who denies is equal to that of him who affirms,
But I have alfo a realon fur denying it. Gregory of
“Tours, who mentions the confulate, {ays never a word
concerning the proconfulate.  And even this procone
fulate could have lafted only about fix months.  Clovis
dicd a year and a half after he was made conful; and we
cannot pretend to make the proconfulate an hereditary
office. In fine, when the confulate, and if you wilk
the proconfulate, were conferred upon him, be was
already mafter of the monarchy, and all hia rights were
cftablithed.

-~

§ Tome ii. book iii. chap. xviii. p. 270
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The fecond proof alledged by the Abbé du Bos; is
the renunciation made by the emperor Juftinian, in ~
favour of the children and grandchildren of Clovis, of
all the rights of the empire dver Gaul. I could fay a
great deal conterning this renunciation. We may judge
of the regard thewn to it by the kings of the Franks,
from the manner in which they performed the condition
of it. Befides, the kings of the Franks were mafters,
and peaceable fovereigns of Gaul: Juftinian had not one
foot of ground in that country; the weftern empire had
been deftroyed a long time before; and the eaftern em-
pire had no right to Gaul, but as reprefenting the em-
peror of the weft. Thefe were rights to rights; the
monarchy of the Franks was already founded; the
regulation of thelr tftablithmient was made; the recipro-
cal rights of the perfons, and of the different nationd
who lived in the monarchy, were agreed on; the laws
of cach nation were given, and even reduced into writing.
What could therefore that foreign renunciation avail to
a government already eftablifhed?

What can the Abbé du Bos mean by making fuch
a parade of the declamations of all thofe bifhops, who
in the midft of the diforder, confufion, and total feb-
verfion of the ftate, as well as in the ravages of conquett,
endeavour to flatter the conqueror? What elfe is implied
by flattering, but the weaknefs of him who is obliged
to flatter? What does rhetoric and poetry prove, but
the-ufe of thofe very arts? Is it poffible to help being
furpriled at Gregory of Tours, who, after mentioning
the affaflinations committed by Clovis, fays, that God
laid his enemies every day at his feet, becaufe he walked
in his ways? Who doubts but the clergy were glad of
Clovis’s converfion, and that they even reaped great
advantages from it? but who doubts at the fame time,
that the people experienced all the miferies of conqueft,
and that the Roman government fubmitted to that of
the Franks? The Franks were neither willing nor able
to make a total change, and few conquerors were ever
feized with fo great a degree of madnefs. But, to ren-
der all the Abbé du Bos’s confequences true, they muit
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not only have made no change amongft the Romans, but
they muft have even changed themfelves. '

- I could undertake to prove, by following this author’s
method, that the Greeks never ‘conquered Perfia. I
would fet out with mentioning the treatfes which fome
of their cities concluded with the Perians: I would
mention the Grecks who were in Perfian pay, as the
Franks were in the pay of the Romans. And, if Alex.’
ander entered the Perfian territories, befieged, took, and-
deftroyed the city of Tyre, it was only a particular
affair like that of Syagrius. But behold the Jewifh
pontiff goes out to meet him. Liften to the oracle of
Jupiter Hammon. Recolle& how he had been predited
at Gordiuth. See what a number of towns croud, as it
were, to {ubmit to him, and how all the fatraps and
grandees come to pay him obeifance. He puts on the
Pertian drefs; this is Clovis’s confular robe. Does not
Darius offer him one half of his kmgdom’ Is not Darius
aflaffinated like a tyrant? Do not the mother and wife
of Darius weep gt the death of Alexander? Were
Quintus Curtiug, Arrian, or Plutarch, Alexander’s
contemporarics? Has not the invention of § printing
afforded us great lights, which thofe authors wanted '
Such is the hnftory of the ¢ ¢ftablilhment of the French
¢ monarchy in Gaul.”

vCHAI". XXV,

Of the French nobility.

THE Abbe du, Bos maintains, that, at the com-

mencement of our monarchy, there was only one
order of citizens among the Franks. This afertion, fo
injurious to the noble blood of our principal families, is
equally affronting to the three great houfes which fuc-
geflively governed this realm. The origin of theig

: s Sce d;c preliminary difcourfe of the Abb¢ du Bos,
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grandeur would not therefore be loft in oblivion, night
and time. Hiftory would point out the ages when they
were common families; and, to make Childeric, Pepin,
and Hugh Capet gentlemen, we fhould be obliged to
trace their pedigree among the Romans or Saxons, that
is, among the conquered nations.

This author grounds * his opinion on the Salic law.
By this law, he fays, it plaicly appears, that there were
not two different orders of citizens among the Franks:
it allowed a compofition + of two hundred fous for the
murder of any Frank whatfoever; but among the Ro-
mans it diftinguithed the king’s gueft, for ‘whofe death
it gave a compofition of three hundred fous, from the
Roman proprietor, to whom it granted a hundred, and
from the Roman tributary, to whom it gave only a
compofition of forty-five. And,. as the difference of
the compofitions formed the principal diftin&ion, he
concludes, - that there was but one order of citizens
among the Franks, and three among the Romans.

It is aftonithing that his very miftake did not fet him
right. In fa&, it would bave been vaftly extraordinary
that the Roman nobility, who lived under the domination
" of the Franks, fhould have a larger compofition, and
been perfons of much greater importance than the moft
illuftrious among the Franks, and their greateft general.
What probability is there, that the conquering nation
fhould have fo little refpe& for themfelves, and fo great
" aregard for the conquered people? Befides, our author

uotes the laws of other barbarous nations, which prove
that they had different orders of citizens. Now, it
would be very extraordinary indeed, that this general
rule thould have failed only among the Franks: This
ought to have made him conclude either that he did not
rightly underftand, or that he mifapplied the paffages of
the Salic law; which is a&ually the cafe.

* See the eltablifiment of the French monarchy, vol. iii. book 6.
chap. 4. p. 304. :
.+ He cites the 44th title of this law, and the law of the Ripuay
sians, tit, 7 and 36. o

v
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Upon opening this law, we find that the compofition
for the death of an antruftio ®, that is, of the king’s
vaffal, was fix hundred fous, and that for the death of a
Roman, who was the } king’s gueft, was only three bun-
dred. We find there that 1 the compofition for the
death of an ordinary Frank || was two hundred fous, and
for the death of an ordinary Roman § only one hundred.
For the death of a Roman * tributary, who was a kind
of bondman or freeman, they paid a compofition of forty
five fous: But I fhall take no notice of this, no more than
of the compofition for the murder of a Frank bondman
or of a Frank freedman, becaufe this third order of per.
fons is out of the queftion. -

What does our author do¥ He is quite filent in refpe&
to the firft order of perfons among the Franks; that is,
the article relating to the antruftio; and afterwards,
upon comparing the ordinary Frank, for whofe death
they paid a compofition of two hundred fous, with thofe
whom he diftinguithes under three orders among the
Romans, and for whofe death they paid different compo-
fitions, he finds that there was only one order of citizens
among the Franks, and that there were three among the
the Romans.

As this gentleman is of opinion that there was only
one order of citizens among the Franks, it would have
been lucky for him that there had been only one order
alfo among the Burgundians, becaufe their kingdom con-
ftituted one of the principal parts of our monarchy. But

¢ ¢« Qui in trufte dominica eft,.” tit. 44. fe@. 4. and this"re-
lates to the 13th formulary of Marculfus de regis antruftione. See
alfo tit. 66. of the Salic law, fe&. 3. and 4. and the title 74. and
the law of the Ripuarians, tit. 11, and the Capitulary of Charles
the Bald apwd Carifiacum, in the year 877, chap. 20, - :

4 Salic law tit. 44. fe&. 6. :

$ 8alic law, tit. 44. fe@. 4.

] Tit. 44. fe&. 1.

§ Tit. 44. fe&. 15, .

® galic law, tit. 44. fe&. 7. . .

Vou. II- H h
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in their codes + we find three forts of compofitions, one
for the Burgundian or Roman nobility, the other for the
Burgundians or Romans of a middling condition, and
the thitd for thofe of a lower rank in both nations. He
has not quoted this law.

It is very extraordinary to fee in what manner he
evades thofe * paffages which prefs him hard on all fides.
If you fpeak to him of the grandees, lords, and the no-
bility, thefe, he fays, are mere diftin&tions of refpe&, and-
not of order; they are things of courtefy, and not prero-
gatives of law- or elfe, he fays, thofe people belonged to
the king’s council; nay, they poffibly might be Romans:
but fill there was only one order of citizens among the
Franks. On the other hand, if you fpeak to him of
fome Franks of an inferior rank +, he fays they are
bondmen; and thus he interprets the decree of Childebert.
But I muft flop here a little, to enquire further into this
decree. Our author has rendered it famous by availing
himfelf of it, in order to prove two thmgl The one §,
that all the compofitions we meet with in the laws of
“the Barbarians were only civil interefts added to corporal
punithments, which entirely fubverts all the ancient re-
cords; the other, that all freemen were judged dire&ly and
immediately by the king ||, which is contradiéted by an
infinite number of paffages and authorities that inform uyp
of the § Judxclary order of thofe times.

+ ¢ 8i quis quolibet cafu dentem optxmatlv Burgundioni vei
# Romano nobili excufferit, folidos vngmn quinque cogatur exfol-
¢ vere; de mediocribus perfonis ingenuis, tam Burgundionibus
¢« quarg Romanis, fi dens excuffus fuerit, decem folidis compona«
¢¢ tur; de inferioribus perfonis, quinque folidis.””  Art. X. 2. and 3.
tit. 26, of the law of the Burgundians.

* Eftablihment of the French monarchy, vol. iii. book 6.
ghap. 4. and 5. - ’

+ 1b. chap. v. p. 319. and 320,

{ 1b. chap. iv. p. 307. and 308.

f 1b. p. 309. and in the following chapter, p. 319. and 320. '

Gh§ See book xxviii. of this work, chap. 23. and book xxgi.
ap- #
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This decree, which was made in an affembly * of the
nation, fays, that if the judge finds a notorious robber,
he muft command him to be tied, in order to be carried
before the king, fi Francus fuerit; but if he is a weaker
perfon, (debilior perfona), he fhall be hanged upon the
fpot.- According to the Abbé du Bos, Framcus is a
frecman, debilior perfona is @ bondman. I fhall defer
entering for a moment into the fignification of the word

- Francus, and begin with examining what can be under-
ftood by thefe words, a weaker perfon. In all languages
whatfoever, every comparative neceffarily fuppofeth three
terms, the greateft, the lefler and the {malleft. If none
were here meant but freemen and bondmen, they would
have faid @ bondman, and not a man of lfer power.
‘Wherefore debilior perfona does not fignify a bondman,
but a perfon of fuperior condition to a bondman. Upon
this fuppofition, Francus cannot mean a freeman, but a
powerful man; and this word is taken here in that ac-
ceptation, becaufe among the Franks there were always
men ‘who had a greater power in the flate, and it was
more difficult for the judge or count to chaftife them.
This explication agrees very well with a great number
of capitularies +, where we find the cafes in which the
criminals ‘were to be carried before the king, and thofe
in which it was otherwife.

We find io the life of Lewis le Debonnaire §, written
by Tegan, that the bithops were the principal caufe of
the humiliation of this emperor, efpecially thofe who
had been bondmen, and thofe who were born among the
Barbarians. Tegan thus addrefles Hebo, whom this
prince had drawn from the ftate of fervitude, and made

@ « Jraque colonia convenit et ita bannivimus, ut unufquifque
¢ judex criminofum latronem ut audierit, ad cafam fuam ambu-
« Jet ipfum ligare faciat; ita ut fi Francus fuerit, ad noftram prz-
¢ fentiam dirigatur; et fi debilior perfona fuerit, in locs pendatur.”
Capitulary of Balufius’s edition, tome i. p. 19.

+ See book xxviii. of this work, chap. 28. and book xfxi.
chap. 8. .

} Chap. 43 and 44.

’
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Archbifhop of Rheims. ¢ What recompence § did the
¢ emperor receive from you for fo many- benefits? He
¢ made you a freeman, but did not ennoble you becaufe
¢ he could not give you nobility, after having given you
¢ your liberty.” . ,
This difcourfe, which proves fo ftrongly the two
orders of citizens, does not at all confound the Abbé
du Bos. He anfwers thus ®: ¢ The meaning of this
¢ paffage is not, that Lewis le Debonnaire was inca
¢¢ ble of introducing Hebo into the order of nobility.
¢ Hebo, as archbifhop of Rheims, muft have been of
¢ the firft order, fuperior to that of the nobility.”” But
I leave the reader to judge whether this be not the
meaning of that paffage; I leave him to judge whether
there can be any queftion here concerning a precedency
of the clergy over the nobility, ¢ This paflage proves
% only,” continues the fame writer 4, ¢ that the free-
% born fubje@s were qualified as noblemen: in the com.
¢ mon acceptation, noblemen, and men who are freeborn
% have, for this long time, fignified the fame thing.”
What! becaufe fome of our burghers have lately aflumed
the quality of noblemen, fhall a paffage of the life of
Lewis le Debonnaire be applied to this fort of people 2
¢ And perhaps,” continues he #ill ||, * Hebo had not
¢ been a bondman among the Franks, but among the
& Saxons, or fome other German nation, where the
. % people were divided into feveral orders.”” Then, be-
caufe of the Abbé du Bos’s perbaps, there muft have
been no nobility among the nation of the Franks. But
“he never applied a perbaps fo badly. We have feen that
Tegan § diftinguithes the bithops, who had oppofed
Lewis le Dcbonnaire, fome of whom had been bond-

t “O qualem remunerationem reddiditti ei! focit te liberum non

¢ nobilem, quod impoffible oft poft libestatem.”  Z8id.

¢ Eftablifhment of the French monarchy, vol. iii. book vi. chap,
4. page 3, 6.

+ Ibid. , | bid.

§ “ Omnes epifcopi molefti fuerunt Lodovice, et maxime ii
¢ quos e fervili conditione honoratos habebat, cum his qui ex barv
“ baris nationibus ad hoc faftigium perdu®i funt.”” De geflis Lo
dovici Pii. cap. 43 ¢t 44. :



Chip. 35. THE SPIRIT OF LAWS. 363

ten, wnd others of a barbarous nation. Hebo belonged
to the firft, and not to the fecond. Befides, I do not
fee how a bondman, fuch as Hebo, can be faid to have
been a Saxon ora German; a bondman has no family,
and confequently no nation. Lewis le Debonnaire ma.
numiffled Hebo; and, as bondmen after their manu-
miffion embraced the law of their mafters, Hebo was
“‘become a Frank, and not a Saxor or German.

I have been hitherto a&ing offenfively; it is now
time to defend myfelf, lt’wiﬁ be objeéted to me, that
indeed the body of the antruftios formed a diftin& order
in the flate from that of the freemen: But, as the fiefs
were at firk precarious, and afterwards for life, this
©ould not form a noblenefs of defcent, fince the prero-
gatives were not annexed to an hereditary fief. This is
the objeQion which induced M. de Valois to think, that
there was only one order of citizens among the Franksj
an opinion which the Abbé du Bos has borrowed of
him, and which he has abfolutely fpoiled with fo many
bad arguments. Be that as it may, it is not the Abbd-
du Bos that could make this obje@ion; for, after having
given three orders of Roman nobility, and the quality
of the king’s gueft for the firft, he could not pretend to
fay, that this title was a greater mark of a noble defcent
than that of antruftio. But I muft give a dire& anfwer,
The antruftios, or trufty men, were not fuch, becaufe
they were poflefied of a fief, but they had a fief given
them, becaufe they were antruftrios or trufty men.
‘The reader may pleafe to recolle@& what has been faid in
the begioning of this book. They had not at-that
time, as they had afterwards, the fame fief; but, if they
had not that, they had another, becaufe the fiefs were
given on account of their birth, and becaufe they were
often given in the aflemblies of the nation; and in fine,
becaufe, as it was the intereft of the nobility to have
them, it was likewife the king’s intereft to give them,
Thefe families were diftinguifhed by their dignity of
trufty mten, and by the prerogative of being qualified to
vow fealty for a fief. In the following book *, ‘1 fhall

:chﬂr-”t Hh’
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fhew, that by the circumftances of time there were frees
men, who were permitted to enjoy this great prerogative,
and confequently to enter into the order of nobility,
It was not fo at the time of Gontram, and his nephew
Childebert; but fo it wag at the time of Charlemagne,
But though, in that prince’s reign, the freemen were not
incapable of poffefling fiefs, yet it appears by the above-
cited paffage of Tegan, that the freedmen were abfolutely
excluded. Will the Abbé du Bos *, who carries us to
Turkey to give us an idea of the ancient French nobility
will he, 1 fay, pretend that they ever complained in
Turkey of the elevation of people of low birth to the
honours and dignities of the ftate, as they complained
uader Lewis le Debonnaire and Charles the Bald?
There was no complaint of this kind under Charle-

magne, becaufe this prince always diftinguithed the an. -

cient from the new families; which Lewis le Debon-
naire and Charles the Bald did not. -

The public fhould not forget the obligation it has to
the Abbé du Bos for feveral excellent performances. It
is by thefe works, and not by his hiftory of the eftablifh-
ment of the French monarchy, we ought to judge of
his merit. He fell into very great miftakes, becaufe he
had more in view the Count of Boulanvillier’s worke
than his own fubje&. '

From all thefe criticifms 1 fhall draw only one reflec-,
tion: If fo great a man was miftaken, what.ought not E
to fear?

{ Eftablihment of the French monarchy, vol. iii. boek vii
chap. 4. page 303,
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BOOK XXXIL

Theory of the Feudal Laws among the Franks, in
the relation they bear to the revolutions of theiy
-~Monarchy.

CHAP I

bbangu in the offices and in the fiefs.  Of the mayors of the

palace. ~

HE counts at firft were fent into the diftri&, only
for a year; but they foon purchafed the continua«
tion of their offices. Of this we have an example in
the reign of Clovis’s grandchildren. A perfon named
Peonius * was count in the city of Auxerre; he fent his
fon Mommulus with money to Gontram, to prevail uponr
him to continue him in his employment; the fon gave
the money for himfelf, and obtained the father’s place.
The kings had already begun to fpoil their own favours.
Though by the laws of the kingdom the fiefs were
precarious, yet they were neither given nor taken away
in a capricious and arbitrary manner; nay, they were
generally one of the principal fubje@ts debated in the
national affemblies. It is natural however to imagine
that corruption had feized this, as well as the other
article, and that the poffeflion of the fiefs, like that of
the counties, was continued for money.

I fhall fhow in the courfe of this book t, that, in-
dependently of the grants which the princes made for
a certain time, there were others in perpetuity. The
court wanted to revoke the grants that had- been made:

. ® Gregory of Tours, book iv. chap. 43,
-¢ Chap.7. . . ~
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This occafioned a general difcontent in the nation, and
was foon followed with that revolution famous in the
French hiftory, whalfe firft epoch was the amazing fpec-
tacle of the execution of Brunechild.

It appears at firlt extraordinary, that this queen, who
was daughter, fifter, and mother to fo many kings, a
princefs to this very day famous for works worthy. of an
wdile or 2 Roman proconful, born with an admirable

enius for affairs, endowed with qualities fo lomg re-
pe&ted, thould fee herfelf of a fudden * expofed to fo
tedious, fo fhameful, fo a cruel a punithment, by a
king + whofe authority was but indifferently eftablithed
in the nation, if fhe had not incurred that nation’s dif-

leafure for fome particular caufe. Clotariug reproached
{cr § with the murder of ten kings: but two of them he
had put to death himfelf: the death of fome of the
others was owing to chance, or to the villainy of #hother
queen, and a oation that had permitted Fredegunda §
to dic in her bed, that had even oppofed the punithment
of her flagitious crimes, ought to have been very indiffe-
tent in refpe to thofe of Brunechild. -

She was put upon a camel, and kd ignominioufly
through the army; a certaia fign that fhe had given

reat offence to that army. Fredegarius relates, that
%rotariuo §» Brunechild’s favourite, fripped the lords of
their property, and filed the Exchequer with the plune
der; that he humbled the nebility, and that no perfon
. could be fure of contiguing in any office or employorent.
The army confpired againft him, and he was ftabbed
in his tent; but Brunechild, either by revenging his
® Fredegarins's chironiele, chap. 43. ‘
. 4 Clotarius I1. fop of Chilperic, and father of Dagobert, -

$ Fredegarius's chromicle, chap. 44.

§ Sce Gregory of Tours, beok viii. ¢hap. 31,

§ « Seva illi fuit contra perfonas iniquitas, fifco nimium eribaensy
¢ de rebus perfonarum ingeniofe fifcum vellens implére——ut

* nullus reperitetur qui' gradum quem arripuerat potuiffc
Y mere”  Fredeg. cbrony chap. 27. in ghe yeor 60§ .
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death *, or by purfuing the fame plan, became every day
more odious to the nation +. .

Clotarius, ambitious of rejgning alone, inflamed more.
over with the moft furious revenge, and fure of perithing
if Brunechild’s children got the upper hand, entered into
a confpiracy againft himf{clf; and, whether it was owing to
ignorance, or to the neceffity of his circumftances, he be-
came Brunechild’s accufer, and made a terrible example
of that princefs. '

Warnacharius had been the very foul of the confpiracy .
formed againft Brunechild, being at that time mayor of
Burguady, he made Clotarius confent } that he fhould
not be difplaced while he lived. By this means the
mayor could no longer be in the fame cafe, as the French
Jords before that time; and this authority began to ren-
der itfelf independent of the regal dignity.

It was Brunechild’s unhappy regency which had
exafperated the nation. Aslong as the laws {ubfifted in
their full force, no one could complain for baving been
deprived of a fief, fince the law did not beftow it upoa
him in perpetuity. But, when fiefs came to be acquired
by avarice, by bad practices and corruption, they come
plained of being deprived, by irregular means, of things
that had been irregularly acquired. Perbaps, if the
public good had bgen the motive of the revocation of
thefe grants, nothing would have been faid; but they
made a thow of order, without concealing the corruptiony

_the fifcal rights were claimed, in order to lavith the.
public treafure, and grants were no longer the reward or
the encouragement of fervices. Bruncchild, through a
corrupt {pirit, wanted to reform the abufes of the ancient
corruption. Her caprices did not proceed from weak-
nefs; the vaffals and the great officers, thinking themfelves,
in danger, prevented their own by. her ruin.

® ‘Ibid. cap. 28. in the year 607. .

+ Ibid cap. 41. in the year 613. * Burgundiz arones, tam
“ epifcopi quam ceteri leudes, timentes Brunichildum, et odium
¢ jn cum habentes, confilium inientes, &c.” .
- § Ibid. chap. 42. in the year 613. “ Sacramento a Clotario
# accepto, ne unquam vitx fuz temporibus degradarctue.’
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We are far from having all the records of what was
tranfaed in thofe days; and the writers of chronicles,
who underftood very near as much of the hiftory of their
time, as our country clowns know of ours, were extremes«
ly barren. And yet we have a coaftitution of Clotarius,
given in the council * of Paris for the reformation of
abufes +, which fhows that this prince put a flop to the
complaints that had occafioned the revolution. On the
one hand, he confirms § all the grants that had been made
or confirmed by the kings his predeceflors, and on the
other, he ordains || that whatever had been taken from
his vaffals fhould be reftored to them.

This was not the only conceflion the king made in
this council; he enjoined, that whatever had been inno-
vated, in oppofition to the privileges of the clergy, fhould,
be corre&cd *, and he moderated the influence of the
court in the cleétions + of bithops. He even reformed
the fifcal affairs, ordaining that all the new cenfufes
fhould be abolithed, and that they fhould not levy any
toll || eftablithed fince the death of Gontram, Sigebert,
and Chilperic; that is, he abolithed whatever had been
done during the regencics of Fredegunda and Brune-

¢ Some time after Brunechild’s execution in the year 615. See
Balufius's edition of the capitularies, page 21.

+ ¢ Qu contra rationis ordinem a&a vel ordinata funt, ne in
® antea, quod avertat divinitas, contingant, difpoffuerimus, Chrifto
“ przfule, per hujus edi@i tenorem generaliter emendare,””  Zbid,
ort. 16. ‘ ‘ .

# Ibid. art. 16. .
) Ibid. art. 17.

* ¢ Et quod per tempora ex hoc pratermiffom eft, vel dehine
“ perpetualiter obfervetur.””

t+ ¢ Ita ut epifcopo decedente, in loco ipfius, qui a metropoli-
¢ tano ordinari debet, cum principalibus a clero et populo eligatur;
“ et fi perfona condigna fucrit, per ordimationem principis ordine-
“ tur: vel certe fi de palatio eligitur, per meritum perfonz et doc-
¢ trine ordinetur.”  Zbid. art. 1.

‘# “8 Ut ubicunque cenfus novus impic additus cft, emendetur.’”
rt. 8.

§ Ibid. art. 9.
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child. He forbade the driving of his cattle * to graze
in private people’s grounds; and we fhall prefently fee
that the reformation was ftill more general, and extended
even to civil affairs,

CHAP IL

How the civil government was reformed.

H ITHERTO the nation had given marks of itpa.
tience and levity, in refpe&@ to the choice or con-
du&t of her mafters; fhe had regulated their differences,
and obliged them to come to an agreement amohgit
themfelves. But now fhe did what before was quite
unexampled; fhe caft her eyes on her a&ual fituation,
examined the laws coolly, provided againft their infuffi.
ciency, put a ftop to violence, and moderated the regal
power.

The mafculine, bold, and infolent regencies of Fre-
degunda and Brunechild, had lefs furprifed than warned
the nation. Fredegunda had defended her villainies by
new villainies; fhe had juftified her poifonings and affaffi-
nations by poifonings and affaffinations, and had behaved
in fuch a manner, that her outrages were rather of a pri-
vate than public nature. Fredegunda did more mifchief;
Brunechild threatened more. In this criffs, the nation
was not fatisfied with fetting the feudal government to
rights, fhe was alfo determined to fecure her civil govern.
ment; for the latter was rather more corrupt than the
former; and this corruption was fo much the more dan-
gerous, as it was more ancient, and depended more, in
fome meafure, on the abufe of manners than on that of
laws.

. The hiftory of Gregory of Tours fhews us, on the one
hand, a fierce and barbarous nation, and, on the gther,
kings of as bad a charaéter.  Thefe princes were bloody,
unjuft, and cruel, becaufe all the nation were fo. If

*-1bid. art. 31,
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. Chriftianity feemed fometimes to foften them, it was

only by the terror which this religion imprints on the

guilty; the church fupported herfelf againft them by the
miracles and prodigies of her faints. The kings were

not addi&ed to facrilege, becaufe they dreaded the punith.

ments infli&ed on facrilegious people; but this excepted,
they committed, ecither in their paffion or in cool blood,
all manner of crimes and injuftice, becaufe in thefe the

revengeful hand of the Deity did not appear fo vifible.

The Franks, as I have already obferved, bore with bloody
kings, becaufe they were fond of blood themfelves; they
. were not affe@ed with the wickednefs and extortions of

their princes, becaufe this was their own chara@er,

There had been a great many laws eftablithed, but the
king rendered them all ufelefs by a kind of letters called
precepts ®, which fubverted thofe laws: Thefe were in
the nature of the refcripts of the Roman Emperors,
whether it be that our kings borrowed this ufage of
them, or derived it from their own natural difpofition.
We fee in Gregory of Tours, how they committed mur-
ders in cool blood, and put the accufed to death, who
had not been fo much as heard; they gave precepts 4
for illicit marriages; they gave them for depriving rela-
tions of their rights; and they gave them, in fine, to qua-
lify men to marry confecrated virginse. They did not
indeed make laws of their own authority, but they fuf-
pended the execution of thofe that had been already
made. ,

Clotarius’s conftitution redreffed all thefe grievances:
no one t could any longer be condemned without being
heard ; relations || were made to fucceed according to the

* They were orders which the king fent to the judges to do or
to tolerate things contrary to law.

+ See Gregory of Tours, book iv. page 237. Both eur hiftoe
ry and the charters are full of this; and the extent of thefe abufes
appears efpecially in Clotarius’s conftitution, inferted in the edition
of the capitularics made to reform them. Balufiue's cdition,
page 7. ' '

} Article 22. )

§ Ibid. article 6,
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order eftablithed by law; all precepts for marrying reli-
gious women were made null *, and thofe who had ob-
tained and made ufe of them were feverely punifhed.
-We might know perhaps more exa&ly his determinations
with regard to thefe precepts, if the thirteenth and the
two next articles of this decree had not beea loft through
the injury of time. We have only the firlt words of this
thirteenth article, ordaining that the precepts fhall be
obferved, which cannot be underftood of thofe he had’
juft abolithed by the fame law. We have another con-
ftitution + by the fame prince, which is relative to his
decree, and corre&s in the fame manner every article. of
the abufes of the precepts. i
True it is that Balufius, finding this conftitution with-
out date, and without the name of the place where it
was given, attributes it to Clotarius I.  But I fay it be:
longs to Clotarius 11. for three reafons. 1. Tt fays that
the king will ‘preferve the immunities granted § to the
churches by his father and grandfather. What immu. -
nities could the churches receive from Childeric grand-
father of Clotarius 1. who was not a Chriftian, and who
lived even before the foundation of the monarchy? But-
if we attribute this decree to Clotarius 11. we fhall fiad
his grandfather to have beea this very Clotarius I. who
made immenfe donations to the church, with a view of
expiating the murder of his fon Cramne, whom he had
ordered to be burnt, together with his wife and children.
2. The abufes redrefled by this conftitution were ftill
fubfilting after the death of Clotarius I. and were even
carried to their higheft extravagance during the weaknefs
of Gontram’s reign, the cruelty of that of Chilperic, and
the execrable regencies of Fredegunda and Brunechild,
Now, is it poffible that the nation coyld have bore with -

® 1bid. article 18.
4 In Balufius’s edition of the capitularies, tome i. page 7.

$ In the preceding book 1 have made. mention of thefe immu-
nities, which were grants of judicial rights, and contained prohi-
bitions to the regal judges to perform any function in the territory,
and were equivalent to the cre®ion or grant of a ficf,

VOL. II. N I i
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grievances {o folemnly profcribed, without evercomplain.
ing of the continual repetition of thofe grievances? Itis
poffible that fhe could forbear doing at that time what
fhe did afterwards, when Childeric 11. renewing the old
oppreflions ®, the prefled him to ordain{ that the law
and cuftoms ﬂ:oulcr be complied with as formerly in ju.
dicial proceedings. . .
In fine, as this conftitution was made to redrefs griev:
ances, it cannot relate to Clotarius I. fince there were
no complaints of this kind in his reign, and his authority
was well eftablifhed throughout the kingdom, efpecially
at the time in which they place this conftitution; where-
as it agrees very well with the events which happencd
" during the reign of Clotarius I1. which produced a re-
volution in the political ftate of the kingdom. We mui
glear up hiftory by the laws, and the laws by hiftory.

CHAP III

Authority of the mayors of the palace,

TOOK notice that Clotarius 11. had promifed not te

deprive Warnacharius of his mayor's place during
life. This revolution had another effe®; before this
time the mayor was the king’s officer, but now he became
the officer of the people; he was chbfen before by the
king, and now by the nation. Before the revolution,
Protarius had been made mayor by Theodoric, and Lan-
deric|| by Fredegunda; but § after that, the mayory -
were shofen by the natien *. ‘

® He began to reign toyards thie year 0.

+ Sec the life of St. Leger. '

! «Inftigante Brunechilde, Theodprica jubente.”  Fredegarius,
chap. 27. in-the year 605. : .

§ Gefta rera Francorum, cap. 36.

® Sce Fredegarius's chronicle, chap. 54. in the year 616, and |
his anonymous continuator, chap. I101. in the year 695. and chap.
105, in the year 15. Aimoin, book iv. chap. 15. Eginhard, lifg 1
f§ Charlemagne, chap. 48. Gefla rerum Francorum, chap. 45
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. We mutt not therefore confound, as fome authors have
done, thefe mayors of the palace with thofe who were
poflefled of this dignity before the death of Brunechild §
the king’s mayors with thofe-of the kingdom. We fee
by the law of the Burgundians, that among thenr the
office of mayor was not one of the.firlt in the ftate *,
por was it one of the moft eminent under the firft kings
of the Franks .

Clotarius removed the apprehenfions of thole who
were pofleffed of employments and fiefs; and, when after
the death of Warnacharius || he afked the lords affembled
at Troyes, who is it they would put in his place? they
cried out they would chufe no one; and, petitioning for
his favour, they entrufted themfelves entircly into his
hands. . :

Dagobert reunited the whole monarchy in the fame
tnanaer as his father; the nation had a thorough confi-
dence in him, and appointed no mayor. This prince,
finding himfelf at liberty, and elated by his viQories, re-
fumed Brunechild’s plan. But this fucceeded fo ill, that
the vaffals of Auftrafia let themfelves § be beaten by the
Sclavonians, and returned home, fo that the -marches of
Auftrafia were lcft a prey to the barbarians.

He determined then to make an offer to the Auftra.
fians of refigning Auftrafia to his fon Sigibert, toge-
ther with a treafure, and to put the government of the
kingdom and of the palace into the hands of Cunibert

,. ¥ See the law of the Burgundians in pref. and fupplement 3. te
8, tit. 13.

4 See Gregory of Tours, book ix. chap. 36.

“ Eo amo Clotarius cum proceribus et leudibus Burgundiaz
¢ Trecaffinis conjungitur; Cum corum eflet folicitus, fi vellent, jam
4¢ Warnacharia difceflo, alium in ejus honoris gradum fublimare.
“ Sed omnes unanimiter denegantes fe nequaquam velle majorem
« domus cligere, regis gratiam obnixe petentes, cum rege tranfe~
« gere.”"  Fredegarins's chronicle, chap. 54. in the year 626.

§ <t Iftam viQoriam quam Winidi contra Francos meruerunt,
¢¢ non tantum Sclavinorum fortitudo ebtinuit, quantum dementatio
¢ Aultrafiorum, dom fe cerncbant cum Dagoberto odium incurrifle,
¢ et affidtie expolinventur.” Fredegarius’s chronicle, chap. 68. in the
year 63e.- .

‘ lia
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bifhop of Colugne, and of the Duke Adalgifus. Frede-

garius does not enter into the particnlare of the conven-
tions then made; but the¢ king confirmed them all by
charters, and Auftrafia was immediately . fecured from
danger *, ' ’

Dagobert, finding himfelf near his laft end, recom.
mended his wife Nentechildis and his fon Clovis to the
care of Ega. The vaffals of Neuftria and Burgundy
chofe this young prince for their king $. Ega and
Nentechildis had the government of §{ the palace; they re-
ftored whatever Diagobert had taken ||; and complaints
ceafed in Neuftria and Burgundy, as they had eceafed
before in Auftrafia. .

After the death of Ega, the queen Nentechildis § en-
gaged the lords of Burgundy to chufe Floachatus for their
mayor. The latter difpatched letters to the bithops and
chief lords of the kingdom of Burgundy, by which he
promifed to preferve their honours and dignities * for
ever, that is, during life. He confirmed his word by
oath. This is the period ¥, at which the author of
the treatife of the mayors of the palace fixes the admini-
ftration of the kingdom by thofe officers. : :

Fredegarius, being a Burgundian, has entered into a
more minute detail as to what concerns the mayors of
Burgundy, at the time of the revolution of which we
are {peaking, than as to what relates to the mayors of
Auftrafia and Neaftria. But the conventions made in

* « Deinceps Auftrafii, corum ftndio, limitem et regoum Pran-
¢ corum contra, Winidos utiliter defenfafle nofcunmtur.” Fredega~
rius's chronicle, chap. 75. in the year 632.

t Fredegarius’s chronicle, chap. 79. in the year 638,

$ Ibid. { 1bid. chap. 86. in 639.

§ Ibid. chap. 89. in the year 641.

* Ibid. cap. 89. * Floachatus cun&is ducibus a regno Burgum-
« diz feu et pontificibus, per epiftolam etiam et facramentis fir-
. ¢ mavit unicuique gradum honoris ¢t dignitatem, feu et 2micitiam,

¢ perpetuo confervare,”

+ ¢ Deinceps a temporibus Clodovei, qui fuit filius Dagobertk
““inclyti regis, pater vero Theodorici, regnem Francorum deei-
¢ dens, per majores domus cpit ordinarii.” De majoribus domus regia,
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Burgundy were for the very fame reafons agreed to in
Neuftria and Auftrafia. - =~ . '

- The nation thought it fafer to lodge the power in the
hands of 2 mayor, whom fhe chofe herfelf, and to whom
+ fhe might prefcribe conditions, than in thofe of 2 king
whofe power was hereditary.

CHAP. IV.
Of the genius of the nation in regard to the mayors.

GOVERNMENT, in which a nation that bhad
an hereditary king, chofe a perfor who was to
exercife the royal authority, feems very extraordinaryj
but, independently of the circumftances of thofe times,
I find that the notions of the Franks in this refpet were
derived from a higher foutce. '
They were defcended from the Germans, of whom
Tacitus fays *, that in the choice of their king they were
determined by his nobility, and in that of theit leader, by
his valour. This gives usan idea of the kings of the firft
tace, and of the mayors of the palace; the former were
hereditary, the latter ele&ive.
~ No doubt but ‘thofe ptinces, who ftood apin the affem«
bly of the nation, and offered them{elves as the conduors
of an enterprife to fuch as were willing to follow them,
united generally in their own perfon both the king’s au«
thority and the mayor’s power. By their noble blood
they had attained the royal dignitys and, their valour
having procired them feveral followers who pitched upon
them for their leaders, this gave them the ‘})owcr of mayor.
By the royal dignity otr firft kings prefided in the courts -
.and affemblics, and gave lawg with the confent of thole
affemblies; by the dignity of Duke or leader they enters
ed upon expeditions, and commanded the armies.
In order to be acquainted with the genius of the primi-
tive Franks in this refpe, we have only to caft an eye on

® ¢ Reges ez nobilitate, duces ex virtute fumunt.” De woriks
Germ,

lig
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the condu& * of Argobaftes, a Frank by nation, o»
whom Valentinian had conferred the command of the |
army. He thut the Emperor up in his own palace, where
he would not fuffer any perfon whomfocver to fpeak te
him concerning cither civil or military affairs. Argo-
baftes did at that time what was afterwards pradifed by
the Pepins, ‘

CHAP V.
In wbhat manner the mayors obtained the command of ihe

armics.

AS long as the kings commanded their armies in per-
“fon, the nation never thought of chufing a leader.
Clovis and his four fons were at the head of the Franks,
and led them on through a long feries of viGories. Tlre-
obald foa of Theodobert, a young, weak, and fickly
prince, was the firkt 4 of our kings that confined himfelf
to his palace: He refufed to engage in an expedition in
Italy againft Narfes, and he had the mortification to fee
the Franks } chufe themfelves two chicfs, who led thent *
againft the ecnemy. Of the four fons of Clotarius 1. Gon.
tram |} was the leat fond of commanding his armies ; the
other kings followed this example, and, m order to intruft
the command without danger into other hands, they
vonferred it upon feveral chiefs or dukes §.

Inoumerable were the inconveniemces which thence
arofe; all difcipline was loft, no one would any longer

* See Sulpicius Alexander, in Gregory of Tours, book i.
4+ Inthe year §52. .

$ ¢ Leutharis vero et Butilinus, tametfi id fegi ipforum minime
# placebat, bells cum eis focietatem inierunt.’”  Agarbis, book i
Gregory of Tours,book iv. chap. 9. -

§ Gontram did not even march againft Gondovald, who fiyled
Aimfelf fon of Clotarius, and claimed his fhare of the kingdom.

§ Sometimes to the number of twenty. Se Gregory of Tours,
book v. chap. 27 book viii. chap. 18. and 30. book x. chap. 3.
- Dagobert, who had no mayor in Burgundy, obferved the fame
policy, and fent againft the Gafcons ten dukes, and feveral counts
who had no dukes ovér them, Fredegarins’s chronicle, chap. 78. in
the year 636. .
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obey. The armies were dreadful.only to their own
country ; they were loaden with fpoils, before they had
reached the enemy. Of thefe miferics we have a very
lively pi@ure in Gregory of Tours ®. ¢« How fhall we
§¢ be able to obtain a vi&ory,” faid Gontram §, ¢ we
¢ who do not fo much as keep what our anceftors ac-
¢ quired? Our nation is no longer the fame——"
Btrange, that it fhould be on the decline fo carly as the
reign of Clovis’s graadchildren! :

It was therefore natural that they fhould determine at
laft upon an only duke, a duke who was to be vefted
with an authority over this prodigious multitude of
feudal lords and vaffals, who were now become ftrangers
to their own engagements; a duke who was to eftablifh
the military -difcipline, and to put himfelf at the head
of a nation unhappily praifed in 'making war againfk
itfﬁf. This power was conferred on the mayors of the
§ CCO
PThe original fun&ion of the mayors of the palace was
the management of the king’s houfchold. They had
afterwards, in conjun&ion § with other officers, the
political government of the fiefs, and at length they obe
tained the fole difpofal of them. They had alfo the
adminiftration of military affairs, and the command of
the armies; and théfe two employments were neceflarily
conneéted with the other two. In thofe days it was
much more difficult to raife than to command the ar-
mies; and who but the difpenfer of favours could have
this authority? In this martial and independent nation,
it was prudent to invite, rather than to-compel; prudent.
to give away or to promife the fiefs that fhould bappen
tb be vacant by the death of the poffeflor ; prudent, in
fine, to reward continually, and to caufe preferences te
be dreaded. 1t was therefore right that the perfon, who
had the fuperintendency of the palace, thould alfo be ge-
neral of the army. :

® Greg. of Tours, book viii. ch. 30. & book x. ch. §.
+ Ibid. -

. § See the fecond fi t to the law of the Burgundiam,
tit, xiii. and (ﬁegory of Tours, book ix. chap. 36, o
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CHAP VI
Second epocha of the bumiliation of our kings of the firft race,

FTER the execution of Btunechild, the mayore
were adminiftrators of the kingdom under the
kings; and though they had the management of the
war, yet the kings were alwatys at the head of the armiesy
and the mayor and the nation fought under their coms
mand. But the vitory * of Duke Pepirt over Theodo-
tic and his mayor completed } the degradation of our
kings, and that } which Charles Martel obtained over
Chilperic and his mayor Rainfroy confirmed it. Aue
ftrafia triumphed twice over Neuftria and Burgundy g
and, the mayoralty of Auftrafia being annexed as it were
to the family of the Pepins, this mayoralty and family
became greatly fuperior to all the reft. The conquerors
were then afraid left fome petfon of credit fhould feize
the king’s perfom, in order to excite difturbances. For
this reafon they kept || them in the royal palace as in =
kind of prifon, and once a-year they fhowed them to
the people. There they made ordinances, but § thefe
were fuch as were diated by the mayor; they anfwered
ambaffadors, but the mayor made the an{fwers. - This is
the time mentioned by * hiftorians of the government
of the mayors over the kings, whom they held in fub
je&ion. :

® Sce the anvals of Metz in the year 687 and 638. |
# « lllis quidem nomina regum imponens, ipfe totius regni ha=
® bens, privilegium,” &c. Annals of Metz in the year 695.
$ Annals of Metz in the year 719.
§ « Sedemque illi regalem fub fua ditione conceffit.”” Iid.
&nno 719.
§ Ex chronico Centulefi, lib.if. ¢ Ut refponfa qua erat doc-
& tus, vel potius juffus, ex fua velut potefate, redderet.”
* Annals of Metz, anno 691. * Anno principatus Pipini
“ fuper Theodoricum.”—%——Annals of Fuld, or of Laurifhan.
* Pippinus dux Francorum obtinuit regaum’ Francorum por annos
¥ } comn regibus fibi fubjectin’ .
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The extravagant paffion of the nation for Pepin’s fae
mily went fo far, that they chofe one of his grandfons
who was yet * an infant for mayor; they put him over
. one- Dagobert, that is, onec phantom over another.

"CHAP VIL

Of the great offices and fiefs under :be.mayof: of the palace,

THE mayors‘of the palace were far from reviving the

precarioufnefs of pofts and employments; for indeed
* their power was owing to the prote€tion which.in this
refpeét they had granted to the nobility. Hence the
great offices were continued to be given for life, and this
ufage was every day more firmly eftablithed.

But I have fome particular refle&ions to make here in
refpe& to fiefs; and in the firlt place, I do not queftion
but moft of them became hereditary from this-time.

In the treaty of Andeli +, Gontram and his nephew
Childebert engage to maintain the donations made to the
vaffals aud churches by the .kings his predeceffors, and
leave is given to the } wives, daughters, and widows of
kings, to difpofe by will-and in perpetuity of whateves
they hold of the exchequer.

Marculfus wrote his formularies af the time || of the
mayors. We find feveral § in which the kings made

* ¢ Pofthzc Theudoaldus filius ejus (Grimoaldi) parvulus in
“ loco ipfius, cum przdidto rege Dagoberto, majordomus palatii
¢ cffeus ett.”  The amonymous continuator of Frédegarius in the
year 714, ch. cxliv. .

t Cited by Gregory of Tours, book ix. Sec alfo the edi® of
Clotarius k1. in 615, art.xvi, = . .

$ «“ Ut fi quid de agris fifcalibus vel fpecicbus atque prafidio,
¢ pro arbitri fui voluntate, facere aut cuiquam conferre voluerint,
¢ fixa ftabilitate, perpetuo confervetur.”

J§ See the 24th and the 34th of the firft book.

§ Sce the 14th formulary of the firlt book, which is equally
-applicable to the fifcal eftates given dire&tly and in perpetuity, or
given at firlt as a benefice and afterwards in perpetuity, ¢ ficut ab
* illo aut 4 fifco noftro fuit poffeffo.” Sce alfo the 17th formula, iby
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_ donations both to the perfon and to his heirs; and; as -

the formularits are images of the commoan a&ions of life,
they prove that part of the fiefs were become hereditary
towards the end of the firlt race. They were far from
baving in thofe days the idea of an unalienable demefne ;
this 18 2 modern thing, which they koew neither in
theory nor pra&ice. o ‘
In proof hereof we fhall préfently produce no lefs than

pofitive fa&s; andy if I can fliow a time in which thers .

were no longer any benefices for the army, nor any
H¥unds for its f{upport, we muft certainly conelude that
the ancient beneficrs had been alienated. The time I
mean is that of Charles Martel, who founded fome new
ficfs which we fhould carefully diflinguifh from thofe of
the earlicft date. :

When the hings began to make grants in perpetuity; .

either through the corruption which crept into the go-
vernment, or by reafon of the cooftitution itfelf, which
continually obliged the kings to confer rewards; it was
natural that they fhould begin with giving the perpetuity
of the fiefs, rather than of the counties: for to deprive
them{elves of fome acres of land was no great matter;
but to renounce the right of difpofing of the great offices
was divafting themfelves of their very power.

C'H A P. VIIL

In what manaer the allodial sftates’ wiere changed intd

e

THE manner of changing an allodial effate into

fief may be feen in a formulary of Marculfus *,

The owner of the land gave it to the king, who reftored

- it to the donor by way of ufufru&, or benefice, and then
the latter nominated his heire to the king.

In order to find out the reafons which induced them

thus to change the nature of the allodia, I muft trace

* Book i. formulary 1 -
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the fource of the ancient prerogatives of our nobility ; a
nobility who, for thefe eleven  centuries, have been co»
vered with duft, fweat, and blood. :

Thofe who were feized of fiefs enjoyed very great
advantages. The compofition for the injuries done them
was greater than that of freemen. 1t appears by the
formularies of Marculfus, that it was a privilege be»
longing to the -king’s vaffal, that whoever killed him
fhould pay a compofition of fix hundred fous. This

- privilege was cftablithed by the Salic law. #, and by that
of the Ripuarians +; and, at the fame time that thefe
two laws ordained a compofition of fix hundred fous for
the murder of the king’s vaffal, they gave but 1 two
hundred for the murder of a perfon freeborn, if he was
a Frank or barbarian living under the Salic law, and
only one hundred for.a Roman.

This was not the only privilege belonging to the king’s
vaffals,. “When || 2 man was {fummoned in court, and
did not make his appearance, nor obey the judges orders,
he was appealed before the king ; and, if he perfifted in
his contumacy, he was excluded from § the king’s protece
tion, and no one was allowed to entertain him, or even
to give him a'morfel of bread. Now, if he was a per-
fon of an ordinary condition, his goods * were confifs
cated; but, if he was the king’s vaffal, they were not },
‘The firft by his coptumacy was deémed fufficiently con-
vi€ted of the crime, the fecond was not; the former }
for the fmalleft crimes was obliged to undergo the trial
by boiling watcr, the latter || was condemned to thig

- ® Tit.xlvi. See alfo tit. Ixvi. fe®, 3 and 4, and tit. lxxiv.
$-Tit, ii.
$ See alfo-the law of the Ripuarjans, tit, vii. and the Salic law,

v

tit. xliv. art. 1 and 4.
{| 8aliglaw, tit. 59 & 76.
§ Extrg fermonem regis.  S¢fic law, tit. 59 and 76,
® 1b. tit. 59. fe&. 1.
t Ib. tit. 76. fe&. 1.,
# Ib. tit. 56 & 59.
l Ib. tit. 76. {c&, 3.



g8z  THE SPIRIT OF LAWS. Book XXXI.

trial only in the cafe of murder; in fine, the king’s

wvaffal  could not be compelled to fwear in court againft

another vaffal. Thefe privileges augmented daily, and
the capitulary of Carlomanus { does this honour to the
king’s vaffals, that they fhall not be obliged to fwear in
perfon, but only by the mouth of their own vaffals. - Be-
fides, when a perfon who had thefe honours did not re-

ir to the army, his punifiment was to abftain from

fleh-meat and wine as long as he had been abfent from .

the fervice; but a freeman ||, who negle&ed to follow his
count, paid a compofition § of fixty fous, and was re-
duced to a ftate of fervitude till be paid it.

It is very natural therefore to think that thofe Franks
who were not the king’s vaffals, and much more the
Romans, became fond of entering into the ftate of vaffal-

age; and, that they might not be deprived of their .

demefnes, they devifed the ufage of giving their allodium
to the king, of receiving it from him afterwards as a
fief, and of nominating him to their heirs. This ufage
was always continued, and took place efpecially during
the diforders of the fecond race, when every body ftood
in need of a prote&or, and wanted to incorporate him-
felf with * the other lords, and to enter g it were into
the feudal monarchy, becaufe the political no longer
exifted.

This continued under the third race, as we find by
feveral + charters: whether they gave their allodium, and
refumed it by the fame a&, or whether it was declared
an allodium, and afterwards acknowledged as a fief.

Thefe were called fiefs of refumption.

1 Ib. tit. 76. fe&. 2. o
"t Apud Vernis Palatium, in the year 883, art. 4 & II.
§ Capit. of Charlam anno 812. art. 1 & 3I.

§ Heribanoum, N _

® Non infirmis reliquet beredibus, fays Lambert d’Ardres in Du
Cange on the word Alodis.

t See thofe quoted by Du Cangein the word Aldis, and
thofe produced by Galland in his treatife of allodial lands, p. 14:
and the following. ’
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This does not imply, that thofe who were fezied of
fiefs adminiftered them like prudent fathers of families;
for though the freemen grew defirous of being poffeffed
of fiefs, yet they managed this fort of eftates as ufufruéts
are managed in our days. This is what induced Char-
lemagne, the moft vigilant and attentive prince we ever
had, to make a great many regulations * to hinder the
fiefs from being degraded in favour of allodial eftates.
This proves only that in his time moft benefices were
ftill only for life, and confequently that they took more
care of the allodia, than of the benefices; but it is no
argument that they did not chufe rather to be the king’s

* bondmen than freemen. They might have reafons for
difpofing of a particular portion of a ficf, but they were
not willing to be ftripped even of their dignity.

- I know likewife that Charlemagne complains in a cer-
tain capitulary 4, that in fome places there were people
who gave away their fiefs in property, and redeemed
them afterwards in property. But I do not fay, that
they were not fonder of the property than of the ufu-
fru&; I mean only, that when they could convert an allo-
dium into a fief, which was to defcend to their heirs, and
is the cafe of the formulary above-mentioned, they had
very great advantages in doing it.

CHAP IX

How the church-lands awere converted into fiefs.

THE ufe of the fifcal lands fhould have been only’ to
ferve as donations, by which the kings were to en-
courage the Franks to undertake new expeditions, and

® Second capitulary of the year 802. art. 10. and the 7th capitu=
lary of the year 803. art. 3. the 1ft capitulary incerti anni, art.-49.
the sth capitulary of the year §06.art 7.the capitulary of the year ~
2179, art. 29. & the capitulary of Lewis le Debonnaire,in the year
829, art. 1.

4 The sth of the year 806, art. 8.

Vou, I1. Kk
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by which, on the other hand, thefe fifcal lands were in-
creafed. This, as I have already obferved, was the fpi-
rit of the nations; but thefe donations took another turn.
There is fill extant * a fp]ecch of Chilperic, grandfon of
Clovis, in which he complains that almoft all thefe lands.
had been already given away to the church. ¢ Our ex-
¢ chequer,” fays he; ¢ is impoverifhed, and our riches
¢ are transferred to the clergy ; none reign now but
¢ bifhops, who live in grandeur, while our grandeur is
$¢ over.”

This was the reafon that the mayors, who durft not
attack the lords, ftripped the churches; and one of the
{ motives alledged by Pepin for entering Neuftria, was
his having been invited thither by the clergy to put a
ftop to the incroachments of the kings, that is, of the
mayors, who ftripped the church of all her poffeflions.

The mayors of Auftrafia, that is, the family of the
Pepins, had behaved towards the clergy with more mo-
deration than thofe of Neuftria and Burgundy. This is
evident by our chronicles ||, in which we fee the monks
eternally admiring the devotion and liberality of the
Pepins. They themfelves had been poffeffed of the firft
places in the church. ¢ Ope crow does not pull out the
¢ eyes of another,” as (f Chilperic faid to the bifhops.

Pepin fubdued Neuftria and Burgundy: but, as his
pretence for deftroying the mayors and kings was the
oppreflion of the clergy, he could not ftrip them without
contradi@ing his own title, and thewing that he made a
jeft of the nation. However, the conqueft of two
great kingdoms, and the deftruction of the oppofite
party, afforded him f{ufficient means of fatisfying his ge.
perals.

# In Gregory of Tours, book vi. chap. 46.

+ This is what Induced him to annul the teftaments made in fa-
vour of the clergy, and even the donations of his father. Gon-
tram re-eftablifhed them, and made even new donations, Gregory
of Teurs, book vil. chap. 7.

} Sce the annals of Metz, in the year 687. ¢ Excitor impri-
* mis querelis facerdotum et fervorum Dei, qui me fzpius adieruns,
¢f ut pro fublatis injufte patrimoniis,”’ &c. ’

§ Sse the agnals of Metz. § In Gregory of Tonrc,_
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Pepin made him(elf mafter of the monarchy by pro-
teing the cletgy; his fon Charles Martel could not
maintain his power but by opprefling them. This
prince, finding that part of the regal and fifcal lands had
been given either for life, or in perpetuity to the nobi-
lity, and that the clergy, by receiving both from rich
and poor, had acquired a great part even of the allodial
eftates, he ftripped the church; and as the fiefs of the
firlt divifion were no longer in being, he formed a fecond
divifion *. He took for himfelf and for his officers the
church-lands and the churches themfelves, and put a ftop
to an evil which differed in this refpe& from ordinary
evils, that, by being extreme, it was fo much the more
ealy to cure.

CHAP X
Riches of the clergy.

SO great were the donations made to the clergy, that
. under the three ‘races of our princes they muft have

poflefled feveral times all the lands of the kingdom. But,
if our kings, the nobility, and the people, found the
way of giving them all their eftates, they found alfo the
method of getting them back again. The fpirit of reli-
gion founded a great number of churches under the firft
race; but the military {pirit was the caufe of their being
given away afterwards to the foldiery, who divided them
amongfh their children. What a number of lands muft
have then been taken from the clergy’s menfalia! The
kings of the fecond race opened their hands, and made
new donations to them; but the Normans, who came
afterwards, plundered and ravaged all before them, per-
fecuting efpecially the priefts and monks, and continually
fearching out for abbeys and other religious foundations.

® « Karlus pfurima juri ecclefiaftico detrahens pradia, fifco fo-
¢ ciavit, ac deinde militibus difpertivit.”® Ex chronico Centulenfi,

bib. i .
Kk 2
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In this fituation, what a lofs muft the clergy have fuf-
tained! There were hardly ecclefiaftics left to demand
the cftates of which they had been deprived. There
remained therefore for the religious piety of the third
race, foundations enough to make, and lands to beftow.
The opinions which were broached and fpread in thofe
days would have deprived the laity of all their eftates, if
they had been but honeft enough. But, if the clergy
were full of ambition, the laity were not without theirs;
if they gave their eftates upon their death-bed to the
church, their fucceflors wanted to refume them. We
meet with nothing but continual quarrels between the
jords and the bifhops, the gentlemen and the abbots;
and the clergy muft have been very hard fet, fince they
were obliged to put themfelves under the proteQion of
certain lords, who defended them for a moment, and
afterwards oppreflfed them.

But now a better adminiftration, which had been efta-
blithed under the third race, gave the clergy leave to aug-
ment their poffeflions; when the Calvinifts fallied forth,
and coined money of all the gold and filver they found in
the churches, How could the clergy be fure of their
eltates, when they were not even fure of their perfons?
They were treating of controverfial fubjects, while their
archieves were burning. What did it avail them to
demand again of a ruined nobility what thefe were no
longer poflefled of, or what they had mortgaged a thou-
- fand ways? The clergy have con&antly acquired, cone
ﬁandy refunded, and yet are fill acquiring.

CHAP XIL

State of Europe at the time of Charles Martel,

C HA RLES Martel, who undertook to ftrip the
clergy, found himfelf in a moft happy fituation.
He was both feared and loved by the foldiery, whofe
intereft he promoted, having the pretence of his wars
dgamﬂ: the Saracens.” - He was hated indeed by the
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clergy, but * he had no nced of them. The Pope, to
whom he was neceffary, ftretched out his arms to hims
Every one knows the famous embafly 1 he received from
Gregory III. Thefe two powers were ftriétly united,
becaufe they could not do one without the other; the
FPope flood in need of the Franks to fupport him againft
the Lombardsand the Greeks; the Franks had occafion
for the Pope to ferve for a barrier againft the Greeks, and
to embarrafs the Lombards. It was impoffible therefore
for the enterprize of Charles Martel to mifcarry.

. St. Eucherius, bithop of Orleans, had a vifion which
frightened all the princes of that time. I muft produce
to this purpofe the letter { written by the bifhops affem-
bled at Rheims to Lewis king of Germany, who had in-
vaded the territories of Charles the Bald, becaufe it will
fhow us the ftate of things in thofe times, and the difpo-
fition of peoples minds. They fay ||, ¢« That St. Eus
¢¢ cherius, having been fnatched up into heaven, he faw
¢¢ Charles Martel tormented in the bottom of hell by
¢¢ order of the faints, who are to aflilt with Jefus Chrift
s¢ at the laft judgment; that he had been condemned to
¢¢ this punifhment before his time for having ftript the
¢ churches of their pofleffions, and thereby rendered hime
¢ felf guilty of the fins of all thofe who had endowed
¢¢ them; that king Pepin had held a council upon this
&¢ occafion; that he had ordered all the church-lands he
¢¢ could recover to be reftored to the church; that, as hé
¢¢ could get back only a part of them, becaufe of his dif
s« putes with Peirfre duke of Aquitaine, he iffued out

® Sce the annals of Metz.

4 « Epiftolam quoque, decreto Romanorum principiam, fibi
# pradictus preful Gregorius miferat, quod fefe populus Romanus,
o reli®a imperatoris dominatione, ad fuam defenfionem et invic-
¢ tum clementiam convertere voluiffet.”  Aanals of Metz, year
741. * Eo pa&o patrato, ut a partibus imperatoris recederen’’

Fredegarius.
4 Anno 858, apud Carifiacum; Baluf, edit. tome i. p. ICI,
§ 1b. art, vii, p. 109,

Kk3
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¢ letters called precaria * in favour of the churches for
¢ the remainder, and made a law, that the laity fhould
¢¢ pay a tenth part of the church-lands they poffefled, and
# twelve deniers for each houfe; that Charlemagne did
¢¢ not give the church-lands away; on the contrary, that
¢ he made a capitulary, by which he engaged, both for
¢¢ himfelf and for his fucceflors, never to give them away;
s¢ that all they fay is committed to writing, and that a
¢ great many of them heard the whole related by Lewis
¢¢ le Debonnaire, the father of thofe two kings.”

King Pepin’s regulation mentioned by the bifhops,
was made in the council held at Leptines +. The church
found this advantage in it, that fuch as had received thofe
lands held them no longer but in a precarious maanner,
and moreover that fhe reccived the tithe or tenth part,
and twelve deniers for every houfe that had belonged to
her. But this was only a palliative, which did not re.
move the diforder.

‘This even met with oppofition, and Pepin was obliged
to make another capitulary {, in which he enjoins thofe
who held any of thofe benefices to pay this tithe and
duty, and.even to keep up the houfes belonging to the
bifhopric, or monaftery, under the penalty of forfeiting
thofe poffeflions. Charlemagne || renewed the regula.
tions of Pepin. :

That part of the fame letter, which fays that Char.
lemagne promifed, both for himfelf and for his fuccefors,

® « Precaria, quod precibus utendum conceditur,” fays Cujas in
his fiotes upon the firlt book of fiefs. I find in a diploma of king
" Pepin, dated the 3d year of his reign, that this prince was not the
firft who eftablithed thefe precaria; he cites one made by the mayor
Ebroin, and continued after his time. See the deploma of this
king in the sth tome of the hiftorians of France by the Benedics
tines, art. vi.

+ In the year 743. See the sth book of the capitularics, art. 3
Balufius’s edition, page 825.

3 That of Metz in the year 756, art. 4. .

I See his capitulary in the year 893, given at Worms, Balufius’s
edition, page 411, where he regulates the precarious contrad; and
that of Frankfort in the year 794, page 267. art 34, in relation te
the repairing of the houfes; and that of the year 8¢0, page 330, ‘

i
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never to divide again the church-lands among the fol-,
dicry, is agrecable to the capitulary of this prince, given

at Aix-la-Chapelle in the year 803, with a view of re~

moving the apprehenfions of the clergy upon this fubje&.

But the donations already made were ftill continued *.

The bifhops very juftly add, that Lewis le Debonnaire

followed the example of Charlemagne, and did not give

away the church-lands to the foldiery.

And yet the old abufes were carried to fuch a pitch,
that the laity under the children of Lewis le Debonnaire
introduced priefts into their churches t, or drove them
away, without the confent of the bifhops. The churches
were divided amongft the next heirsf, and when they
were held in an indecent manner, the bithops had ne
other remedy left |} than to remove the relics.

But by the capitulary of Compiegne §, it is ena&ed,
that the commiffary fhall have a right to vifit every mo-
naftery, together with the bifhop, by the confent *, and .
in prefence of the perfon who holds it; and this general
rule fhows that the abufe was general.

Not that there were laws wanting for the reftitution of
the church-lands. The Pope having reproached the
bifhops for their negle@® in regard to the re-eftablifh-
ment of the monafteries, they wrote to Charles the Bald4
that they were not affeGted with this reproach, becaufe

® Asappears by the preceding note, and by the capitulary of
Pepin king of Italy, where it fays, that the king would give the
monafteries in fief to thofe who would vow fealty for fiefs, it is
added to the law of the Lombards, book iii. tit. I, fe&. 3. to the
Salic laws, colle&ion of Pepin’s laws in Echard, page 195, tit. 26.
art. 4.

+ See the conftitution of Lotarivs L in the law of the Lom-
bards, book iii. law 1. fe&. 43.

$ Ibid. fe&. 44.

B See the conftitution of Lotarius L in the law of the Lom~
bards, book ii. Jaw 1. fe&. 44.

§ Given the 28th year of the reign of Charles the Baldin the
year 868. Balufius’s edition, page 203.

*® < Cum confilio et confenfu ipfius qui locum retinet.”

4 Concilium apud Bonoilum, the 16th year of Charles the Bald,
in the year 856, Balufius’s cdition, page 78, , :
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they were not culpable, and they reminded him of what
had been promifed, refolved, and decreed, in fo many
national affemblies. In fa&, they quoted nine.

Still they went on difputing, till the Normans came
and made them all agree.

CHAP XIL

Efablifbment of the tithes.

THE regulations made under King Pepin had given

the church rather hopes of relief, than effeGively
relieved her; and as Charles Martel found all the landed
eftates in the hands of -the clergy, Charlemagne found all
the church-lands in the hands of the foldiery. The lat-
ter could not be forced to reftore what had been given
them; and the circumftances of that time rendered the
thing ill more impra&ticable than it was of its own na-
ture. On the other hand, Chrlﬂ;lamty ought not to
perith for want of minifters * » churches and inftruc-
tions.

This was the reafon of Charlemagne’s eftablithing the
tithes +; a new kind of property, which had this advan-
tage in favour of the clergy, that as they were given
particulary to the church, it was eafier in procefs of time
to know when they were ufurped.

Some have attempted to make this eftablithment of an
earlier date; but the authorities they produce feem rather,
I think, to prove the contrary. The conftitution of
Clotarius § fays only, that they fhall not raife certain

* In the civil wars which broke out at the time of Charles
Martel, the lands belonging to the clrurch of Rheims were given
away to laymen; the clergy were left to fhift as well asthey could,
{ays the life of St. Remiguus, Surius, tome i. page 279.

4+ Law of the Lombards, bouk iii. tit. 3. fe@. 1.and 2.

t Itis that on which I have defcanted in the 4th chapter of this
book, and is to be found in Balufius’s edition of the capitularics,
Yome i art. 11, page 9.
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tithes || on church-lands; fo far then was the church from
exaling tithes at that time, that its whole pretenfion
was to be exempted from paying them. The fecond
council of Macon *, which was held in 5§85, and or-
dains the payment of tithes, fays, indeed, that they
were paid in ancient times; but it fays allo, that the
cuftom of paying them was then abolifhed.

No one queftions but that the clergy opened the Bi-
ble before Charlemagne’s time, and preached the gifts
and offerings of the Leviticus. But 1 fay, that before
that prince’s reign, though the tithes might have been
preached up, yet they were never eftablifhed.

I took notice, that the regulations made under king
Pepin had fubje&ted thofe who were feized of the church-
lands in fief to the payment of tithes, and to the repair-
ing of the churches, Tt was a great point to oblige by
‘a law, whofe Juﬁlce could not be difputed, the prmcxpzl
. men of the nation to fet the example.

Charlemagne did more; and we find by the capitula-
ryt de villis, that he obliged his own demefnes to the
payment of the tithes: thig was ftill a greater example.

But the common people are hardly capable of being
induced by examples to give up their own interefts. The
fynod of Frankfort 1 furnithed them with a more cogent
motive to pay the tithes. A capitulary was made in that
fynod, wherein it is faid, that in the laft famine || the

| « Agraria et pafcuria, vel decimas porcorum, ecclefiz conce-
s¢ dimus, ita ut aétor aut decimator in rebus ecclefiz nullus accedat.”
The capitulary of Charlemagne in the year 800, Balufius’s edition,
page 136, explains extremely well what is meant by that fort of
tithe from which the church is exempted by Clotarius; it was the
tithe of the hogs which were put into the king’s forefls to fatten;
and Charlemagne cnjoins his judges to pay it as well as other peo-
ple, in order to fet an cxample; it is plain, that this wasa nght
‘of feigniory or eeconomy.

* Canone §, tomo i. conciliorum antiquorum Galliz, opera Ja-
cobi Sirmundi.

+ Art. 6. Balufius's edition, page 332, it was given in 800.

$ Held under Charlemagne, in the year 794.

il “ Experimento enim didicimus, in anno quo illa valida fames
irrepfit, ebullire vacuas annonas a éxzmonibus devoratas, ct voces,
cxprobationis auditas, &c. Balufius’s edition, page 267. art. 23.
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ears of corn were found empty, having been devoured by

“devils, and that the voices of thofe infernal fpirits had |

~been heard, reproaching them with not having paid
the tithes: in confequence of which it was ordained, that
all thofe who were feized of church-lauds thould pay the

tithes; and the next confequence was, that the obliga-

tion was extended to all.

Charlemagne’s projeét did not fucceed at firft; for it
feemed too heavy a burthen *. The payment of the
tithes among the Jews was conne@ted with the plan of
the foundation of their republic: but here the payment
of tithes was a burthen quite independent of the other

charges of the eftablifhment of the monarchy. We find, *

by the regulations + added to the law of the Lombarde,
the difficulty there was in caufing the tithes to be accep-
ted by the civil laws; and how difficult it was to get
them admitted by the ecclefiaftical laws, we may eafily
judge from the different canons of the council, .

The people confented at length to pay the tithes,
upon condition that they might have a power of redeem-
ing them. This the conflitution of Lewis le Debon-
naire {, and that of the Emperor Lotharius || his fon
would not allow.

The laws of Charlemagne, in regard to the efta.
blithment of tithes, were a work of neceflity; a work
in which religion only, and not fuperftition, was con-
cerned.

His famous divifion of the tithes into four parts, for
the repairing of the churches, for the poor, for the bifhop,
and for the clergy, manifeltly proves that e wanted teo
reftore the church to that fixed and permanent flate
which fhe had loft. ‘

" * See amongft the feft the capitulary of Lewis le Debonnaire,
in the year 849, Balufius’s edition, p. 663. againft thofe who, to
avoid paying tithes, negle®ed to cultivate the lands, &c. art. 5.
& Nonis quidem et decimis unde et genetor nofter et nos frequen-
¢ tur in diverfis placitis admonitionem fecimus.”

+ Among others, that of Lotarius, book iii. tit. 3. chap. 6,
$ In the year 829. art. 7. in Balufius, tome i. p. 663.
¥ Ia the law of the Lombards, book iii, tit. 3. fe&t. 8.
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His will thows *, that he was defirous of repairing
the mifchief done by his grandfather Charles Martel.
He made three equal fhares of his moveable goods; two
of thefe he divided each into one-and-twenty parts, for
the one-and-twenty metropolitan churches of his empire;
cach part was to be fubdivided between the metropolitan
and the fuffragan bithops. The remaining third he
divided into four parts; one he gave to his children and
grandchildren, another.was added to the two thirds
already given, and the other two were bequeathed to
charitable ufes. It feems as if he looked upon the im-
menfe donation he was making to the church, lefs as a
religious a&, than as a political ditribution.

CHAP XIIL

Of the ele@ions of bifbops and abbots,

AS the churches were become poor, the kings re-

figned the right of nominating + to bithoprics, and
other ecclefiaftical benefices. The princes gave them-
felves lefs trouble about the minifters of the church: and
the candidates were lefs folicitous in applying to their
authority. Thus the church received a kind of com-
penfation for the pofleflions fhe had lot.

Hence if Lewis le Debonnaire  left the people of
Rome in pofleflion of the right of chufing their Popes,
it was owing to the general fpirit that prevailed in his
gime: He behaved in refpe& to the See of Rome, the
fame as to other bithoprics.

® 1t is a kind of codicil produced by Eginhard, and different
from the will itfelf, which we find in Goldaftus and Balufids.

t Sec the capitulary of Charlemagne in the year 803. art. 2.
Balufius’s edition, p. 379 and the edi® of Lewis le Dcbonnaire
in the year 834. in Goldaft. conftit. Imperial tomei.

t Thisis mentioned in the famous canon, Ego Lodovicus, which
js yifibly fuppofititious; it is in Balufiug’s cdition, page 591. in 817,
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CHAP. XIV.
Of the fiefi of Charles Martel.

I SHALL not pretend to determine whether Charles
Martel, in giving the church-lands in fief, made a

nt of them for life or in perpetuity. All I know is,
that under Charlemagne *, and Lotharius I. + there
were pofleffions of this kind which defcended to the next
heirs, and were divided amongft them.

I find moreover that one part of them } was given as
allodia, and the other as fiefs.

I took notice, that the proprictors of the allodia were
fubje& to the fervice as well as the poffeflors of the
fiefs. This, without doubt, was partly the reafon that
Charles Martel made grants of the allodial lands, as well
as of fiefs.

CHAP XV.

The fame fubjed continued.

W E muft obferve, that the fiefs having been changed
into church-lands. and thefe again into fiefs, they
both borrowed fomething-of onc another’s nature. Thus

® As appears by the capitulary, in the year 8or. art. 17. in Balu-
fiu’s tome i. p. 360.

+ See his conftitution inferted in the code of the Lombards, book
iii. tit. 1. fe&. 44. .

t See the above conftitution, and the capitulary of Charles the
Bald, in the year 8 :6, chap. xx. in villa Sparnaco, Bulufius’s edi~
tion, tome ii. p. 31. and that of the year 85 3, chap. iii. and v. in the
fynod of Soiffons, Balufius's edition, tome ii. p. §4. and that of the
year 854. apud Attiniacum, chap. x. Balufius’s edition, tome ii. p.
Ixx  See alfo the firft capitulary of Charlemagne, incerti anni, art.
49 and 56. Balufiug’s cdition, tome i. p. §I9.
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the church-lands had the privileges of fiefs, and thefe had
the privileges of church-lands: fuch were the * honour-
able riglhits of the churches, eftablifhed in thofe days.

CHAP XVL

Confufion of the royalty and mayoralty. The fecond r'aco.

THE order of my fubje& has made me break through'

the order of time, fo as to fpeak of Charlemagne
- before I had made mention of the famous epocha of the
tranflation of the crown to the Carlovingians under king
Pepin: A revolution which, contrary to the nature of
common events, is more remarked perhaps in our days
than when it happened.

The kings had no authority; they had only an empty:

name. The title of king was hereditary, and that of
mayor cle@ive. Though the mayors in the latter times
fet whom they pleafed of the Merovingians on the
throne, they had not yet taken a king of another race;
and the ancient law which fixed the crown in a parti-
cular family, was not yet effaced out of the hearts of
the Franks. The king’s perfon was almoft unknown in*
the monarchy; but the royalty was well known, Pepin,
fon of Charles Martel, thought it would be proper to
confound thefe two titles, a confufion which would leave
it uncertain whether the new royalty was hereditary or
not: and this was fufficient for him, who to the regal dig-
anity had joined a great power. The mayor’s authority:
was then blended with that of the king. In the mixture
of thefe two authorities a kind of reconciliation was
made; the mayor had been eleétive, and the king here-
ditary; the crown at the biginning of the fecond race was

® See the capitularies, book v. art. 44. and the edi® of Piftes

- the year 899. art. 8 and 9. where we find the honourable rights

of-the lords cftablifired iu the fame manner as they are at this very
day. : ' )

Vou. II. L1

AN
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cle&ive, becaufe people chofe; it was hereditary, becaufe
they always chofe in the fame family *.

Father le Cointe, in oppofition to the authority of all
ancient rccords +, denies } that the Pope authorifed this
great change; and one of his reafons is, that he would
have committed an injuftice. A fing thing to fee an
hiftorian judge of what men have done, by what they
ought to have done! At this rate we fhould have no
hiftory at all. . ’

Be that as it may, it is very certain, that, immediately
after Duke Pepin’s vitory, the Merovingians ceafed to
be the reigning family. When his grandfon Pepin was
crowned king, it was only a ceremony the more, and a
phantom the lefs; he acquired nothing thereby but the
1oyal ornaments, there was no change made in the nation.

This | have faid, in order to fix the moment of the
revolution, to the end that we may not be miftaken in-
looking upon that as a revolution which was only a con.
fequence of it. .

When Hugh Capet was crowned king at the begin,
ning of the third race, there was a much greater change,
hecaufe the kingdom pafled from a ftate of anarchy to
fome kind of a government; but when Pepin afcended
the throne, there was only a tranfition from one govern,
ment to another of the fame nature.

When Pepin was crowned king, there was only a
change of name; but when Hugh Capet was crowned
there was a change in the nature of the thing, becaufe
by uniting a great fief to the crown, the anarchy ceafed.

When Pepin was crowned, the title of king was united
to the higheft office; when Hugh Capet was crowned, it
was united to the greateft fief,

¢ See the will of Charlemagne, and the divifion which Lewis
Ie Debonnaire made to his children in the affembly of the ftates
held at Quicercy, produced by Goldaft. ¢ Quem populus eligere
¢s velit ut patri fuo fuccedat in regni hereditate.”

+ The anonymous chron. in the year 752, and chronic. Centul.
in the year 754.
§ « Fabella que poft Pippini mortem excogitata eft, 2quitati ac:

« fan&itati Zachariz Papz plurimum adverfatur,”’—Ecclefiaflig
grnals of the Freuch, tom. ii. page 31g.
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CHAP XVIL

A particular thing .in the ele@ion of the kings of the j?com‘l

race.

WE find by the formulary * of Pepin’s confecration,
. that Charles and -Carloman were alfo anointed and
bleffed; and that the French nobility bound themf{elves,
on pain of interdiftion and excommunication, never to
thufe a prince + of another family. -

It appears, by the wills of Charlemagne and Lewis le

Debonnaire, that the Franks mede a choice among the
king’s children; which agrees with the above-mention.
ed claufe. And when the ¢mpite was transferred from
Charlemagne’s family, the ele@ion, which before had
been conditional, became fimple and abfolute; {o that the
ancient conftitution was altered.
- Pepin perceiving himfelf near his end, affembled 1 the
Jords both temporal and fpiritual at St. Denis, and divids
ed his kingdom betwéen his two fons, Charles and Car-
loman. We have not the a@s of this affembly; but we
find what was there tran{fa&ed, in the author of the an.
cient hiftorical colle@ion, publifhed by Canifius, and in
the || writer of the annals of Metz, according to § the .
obfervation of Balufius. Here I meet with two things
in fome meafure contradi®ory; that he made this divie
fion with the confent of the nobility, and afterwards
that he made it by his paternal authority. This proves
what I faid, that the people’s right in the fecond race was
to chufe in the fame family; it was, properly fpeaking,
rathet a right of exclufion, than of eleQion.

" ® Vol. v. of the kiftorians of France, by the Benedi&ines, p. 9.

4 ¢ Ut nunquam de alterius lumbis regem in =vo prafumant
o cligere fed ex ipforum.” Pol. v. of the bi/%m’am of France, p. 10.

_ 1 Inthe year 68,
§ Tome ii, leionis antiquz.
§ Editien of the capitularies, tome i. p. 188,
Llaz
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This kind of ele@ive right is confirmed by the records
of the fecond race. Such is this capitulary of the di-
vifion of the empire made by Charlemagne among his
three children, in which, after fettling their divifion, he
fays *, ¢ That if one of the three brothers happens to
¢ have a fon, {uch as the people fhall be willing to chufe
¢ as a fit perfon to fucceed to his father’s kingdom, his
¢¢ uncles fhall confent to it.”

This fame regulation is to be met with in the divifion
which Lewis le Debonnaire made among his thiee chil-
dren, Pepin, Lewis and Charles, in the year 837, at the
affembly of Aix-la-Chapelle; and likewife in another §
divifion, made twenty years before, by the fame emperor,
between Lotarius, Pepin and Lewis. -We may likewife
fee the oath which Lewis the Stammerer took at Com-
peigne, at his coronation. ¢ 1 Lewis, by the divine mere
" % cy, and the people’s eletion ||, appointed king, do pro-
¢ mife” What I fay is confirmed by the a&s of the
council of Valence § held in the year 8go, for the elec-
tion of Lewis fon of Bofon to the kingdom of Arles.
Lewis was there ele€ted; and the principal reafon they
gave for chufing him is, that he was of the Imperial fami.
ly *, that Charles the Fat had conferred upon him the
dignity of king, and that the Emperor Arnold had in.
vefted him by the fceptre, and by the -minifiry of his
ambafiadors. The kingdom of Arles, like the other dif-
membered or dependent kingdoms of Charlemagne, was
¢le@ive and hereditary. :

® In the 1ft capitulary of the year 806, Balufius's edition, page

439. art. §.
. + In Goldaft. Imperial. Conftitut. tome ii. p. 19. -

} Balufius’s edition, p. 574. art, 14. * Si vero aliquis illorum
¢ defcedens legitimos filios reliquerit, non inter eos poteftas ipfa
¢ dividatur, fcd potius populus pariter convenicns, unum ex iis
¢ quem dominus voluerit eligat ; et hunc fenior frater in loco fra-
« qris et filii fufeipiat.”

f§ Capitulary of the year 877, Balufius's edition, p. 273.

§ In father Labbe’s councils, tome ix. col. 424. and in Dumont's
corp. diplomat, tome i. art, 36.

® By the mother’s fide.

3



Chap. 18, THE SPIRIT OFLAWS. 499

C H A P. XVIIL
CHARLEMAGNE.

HARLEMAGNE’s attention was to reftrain the

power of the nobility within proper bounds, and to
hinder them from opprefling the freemen and the clergy.
He balanced the feveral orders of the ftate, and témained
perfe@ mafter of them all. The whole was united by
the ftrength of his genius. He led the nobility contis
nually from one expedition to another; giving them no’
time to form defigns of theit own, but employing them
entirely in following lis. The empire was fupported by
the greatnels of its chief: The prince was great, ‘but
the man was greater, The kings his childten were his’
firft fubje®s, the inftrutnents of his power, and patterns
of obedience. He made admiirable regulations; and,
what was flill more admirable, he took care to fee them
executed. . His genius diffufed itfelf through every pare
of the empire. 'We find in this prince’s laws a fpirit of’
fore-caft and fagacity that comprifes every thing, and a ~
certain force that makes every thing give way. All
pretexts * for evading the performance of duties are
- temoved, negle&s are carre€ted, abufes reformed, or pre.
vented. He knew how to punith, but he underftood
much better how to pardon. He was gréat in his de-
figns, and fimple in the execution of them. No prince
was ever poffeffed in a higher degre¢ of the art of pers
forming the gresteft things with eafe, .and the moft
difficule with expedition. He was continually traverfing}
the feveral parts of his valt empire, and made them fecl
the weight of his hand wherever it fell. New difficulties
fprung up on every fide, and on every fide he removed

!

® See i’ris- 3d capitulary of the year 811.p. 486.art. 1,4, 1, 4,
8, 6,7 and 8, and the 1t capitulary of the year 812. p 490.art. 1.
and the capitulary of the year 812. p. 494. att. 9, 15.and othergs ,

Lij | P
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them, Never prince had more refolution in facing dan-
gers; never prince knew better how to fhun them. He
mocked all manner of perils, and particularly thofe to
which great conquerors are generally fubje®, namely
confpiracies. This furprifing prince was extremely mo-
derate, of a very mild chara&er, and of a plain fimple
behaviour. He loved to converfe freely with the lords
of his court. He gave way perhaps too much to his
paflion for the fair fex; a failing, however, which in a
prince who always governed by himfelf, and who fpent
his life in a continual fucceflion of toils, may merit fome
indulgence. He was wonderfully exa in his expences;
adminiftering his demelnes with prudence, attention,
and ceconomy. A father * might learn from his laws
how ta govern his family; and we find in his capitula-
rics the pure and facred fource from whence he derived
his riches. 1 fhall add only one word more { He gave
arders that + the eggs of the barons of his demefnes,
and the fuperfluous herbs of his gardens, fhould be fold;
a moft wonderful eeconomy in a prince who had diftri-
huted ameng his people all the riches of the Lombards,
“and the immenfe treafures of thofe Huns who had plun-
dered the univerfe.

CHAP XIX.
The fame fubjed continued.

-THIS great prince was afraid lek thofe whom he

intrufted in different parts with the command fhould
Be inclined to revolt; and thought he fhould find mere
docility among the clergy. For this reafon he eretted a
great pumber of bithoprics in Germany }, and endowed

- ® ‘See the capitulary de villis, in the year 800, his 2d capitulary
of the year 813. art. 6. and 19. and the 5th book of the, capitula-
ries, art. 303.

+ Capitul. de villis, art. 39. See this whole capitulary, which
is 8 mafterpiece of prudence, good adminiftration, and aconomy.

{ Sec among others the foundation of the archbithopric of Bre-
wen, in the capitulary of the year 789. Balufius's cdition, page 245,

N -
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them with very large fiefs. It appears by fome charters,
that the claufes containing the prerogatives of thofe fiefs,
were not different from thofe which. were commonly in-
ferted in thofe grants * ; though at prefent we find the
principal ecclefiatics of Germany invefted with a fove.
reign power. Be that as it may, thefe were fome of the’
contrivances he ufed againft the Saxons. - That which
he could not expeét from the indolence and fupinenefs
‘of a vaffal, he thought he might promife himfelf from
the fedulous attention of a bifhop. Befides, a vaffal of
that kind, far from making ufe of the conquered people
againft him, would rather ftand in need of his affiftan

to fupport himfelf againft his people. Co

CHAP XX

The fucceffors of Charlemagne.

WHEN Auguftus Celar was in Egypt, he ordered

Alexander’s tomb to be opened; and upon their
alking him whether he was willing they fhould open the-
tombs of the Ptolomies, he anfwered, that he wanted
to fee the king, and not the dead. Thus, in the hiftory
of the fecond race, we are continually looking for Pepin
and Charlemagne; we want to fee the kings, and not
the dead.

A prince who was the fport of his paffions, and a
dupe even to his virtues; a prince who never underftood;
rightly either his own ftrength or weaknefs; a prince
who was incapable of making himfelf either feared or
beloved; a prince, in fine, who with few vices in his
heart, had all manner of defe&ts in his underftanding,
took the reins of the empire into his hand which had
been held by Charlemagne.

¢ For inftance, the prohibition to the king’s judges agaiofd
entering upon the territory to demand the fredo, and other du-
ties. 1 have faid a good deal concerning this in the preceding
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Lewis le Debonnaire mixing all the indulgence of an
old hufband, with all the weaknefs of arr old king, flung
his family into diforder, which was followed with the
downfal of the monarchy. He was continually altering
the divifions he had made among his children. And yet
thefe divifions had been confirmed each in their tarn by
his own oath, and by thofe of his children and the no-
bility. This was as if he wanted to try the fidelity of
his fubje&s; it was endeavouring by confufion, fcruples,
and equivocation, to puzzle their obedience; it was
confounding the different rights of thofe princes, and
readering their titles dubious, efpecially at a time when
there were but few firong holds, and when the ptincipal
bulwark of authority was the fealty fworn and accepted.

The emperor’s children, in order to preferve their
divifions, courted the clergy, and granted them pri-
vileges till then unheard. Thefe privileges were fpeci
ous; the clergy were induced to warrant a thing which
thofe princes would have beert glad they had authorifed.
Agobard * reprefents to Lewisle Debonnaire, his havin§
fént Lotarius to Rome, in order to have him declare
‘emperar; .and that-he had made z divifion of his domi-
mons among his clildren, after having confalted heaven
by three days fafting and praying. What defence could

" & fuperftitious prince make againft the attack of fuper.
fiitionr! It is eafy to perceive what a fhock the fupreme
anthority moft have twice received from the imprifon.
meant of this prince, and from his public penance; they
wanted to degrade the king, and they degraded the re.

gl diguity.
® Sce his lextern
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CHAP XXIL

The ' fame fubje® continued.

THE firength which the nation had derived from
Charlemagne, lafted well enough under Lewis l¢
Debonnaire, to enable the ftate to fupport its grandeur,
and to command refpe from ftrangers. This prince’s
underftanding was weak, but the nation was warlike.
"The royal authority declined at home, though there
feemed to be no diminution of power abroad.
Charlemagne, his father, and his grandfather, were
fuccefive rulers of the monarchy. The firft flattered
the avarice of the f{oldiers; the other two that of the -
clergy; and the children of Lewis le Debonnaire, ex-

cited the ambition of both. .

. In the French counftitution, the whole power of the
ftate was lodged in the hands of the king, the nobility,
" and clergy. Charles Martel, Pepin, and Charlemagne,
joined fometimes their intereft with one pf thofe parties
to check the other, and generally with both: But the
children of Lewis le Debonnaire disjoined both thofe
bodies from the king, by which means the royal autho-
rity was too much debilitated. '

»

'CHAP XXIL

The fame fubjed continued. -

HE clergy had reafon to repent the proteition’
they had given to Lewis le Debonnaire’s children.
This prince, as I have already obferved, had never given
* any of the church-lands by precepts to the laity; but
it was not long before Lotarius in Italy, and Pepin in
Aquitaine, quitted Charlemagne’s plan, and refumed

* Sec what the bifhops fay in the fynod of the year 845, apud
Teudonis villam, art, iv. e
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that of Charles Martel. The clergy had recourfe to the
emperor againlt his children, but they themfelves had
weakened the authority tncy fued. In Aquitaine fome
condefcenfion was fhewn, but none in lealy.

"T'he civil wars with which the life of Lewis le Debons
maire had been embroiled, were the feed of thofe which
followed his death. The three brothers, Lotarius, Lew-
is, and Charles, endeavoured cach to bring over the no-
bility to their party.  T'o thofc therefore who were wil-
ling to follow them, they granted the church-lands by
precepts: fo that to gain the nobility, they facrificed the
clergy.

We find in the capitularics * that thofe princes were
obliged to yield to the importunity of fo many demands,
and that what they would not often have freely granted,
wasg extorted from them: we fee that the clergy thought
themfclves more opprefled by the nobility than by the
kings. It appears alfo, that Charles the Bald + became
the greateR cnemy of the patrimony of the clergy,
whether he has moft incenfed againft them for having
degraded his father on their account, or whether he was
the moft timorous. Be this as it may, we meet with
continual quarrels in the capitularies between the clergy

® See the fynod in the year 845, apud Teudonis villam, azt. iiic
and iv. which gives a very exaét delcription of things; asalfo, that
of the fame yecar, held at the palace of Vernes, art xii. and the
fynod of Beauvois alfo in the fame year, art. iii. iv. and vi. and the
capitulary in villa Sparnaco, in the year 846, art xx. and the letter
which the bifhops affembled at Rheims wrote in 858, to Lewis
king of Getmany, art. viii. -

4 Scc the capitulary in villa Sparnaco, in the year 846. The
nobility had fet the king againit the bifhops, infomuch that he ex+
pelled them from the affcmbly; fome capons of the fynoda were
picked out, and they were told that thefe were the only cnes which
thould be obferved ; nothing was granted them but what was im-
poflible to be refufed. Sec art. xx. xxixxii. See alfo the letter
which the bifhops affembled at Rheims wrote, in the year 858,
to Lewis king of Germany, and the ¢dic of Piftes, in the year 864,
art. v,

1 See this very capitulary in the year 846, in villa Sparnace.
Sce alfo the capitulury of the aff:mbly held apud marfnam, in
the year 847. “art. iv. wherein the clergy reduced themifeives o
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who demanded their lands, and the nobility who refufed,
evaded, or deferred to reftore them; and the kings be-
tween both. ) )

The fituation of things at that time is a fpeacle
really deferving of pity. While Lewis le Deboanaire
made immenfe donations out of his demefnes to the
church, his cliiidren diftiributed the pofleffions of the
clergy among the laity. The fame hand which founded
new abbeys, often pulled down the old ones. The cler-
gy had no fixed ftate: one moment they were ftripped,
another they recejved fatisfalion; but the crown was
continually lofing, :

Towards the clofe of the reign of Charles the Bald,
and from that time forward, there was an end of the
difputes of the clergy and laity, concerning the reftitu.
tion of lauds. The hithops indeed breathed out fill a
few fighs in their remonftrances to Charles the Bald,
which we find in the capitulary of the year 856, and in
the letter * they wrote to Lewis king of Germany in the
year 858: but they propofed things and challenged pro-
miles {o often eluded, that we plainly fee they had no
Jonger any hopes of obtaining their defire.

All that could be expefted then was+ to repair in
general the injuries done both to church and ftate. The
kings engaged not to deprive their vafluls of their free.
men, and not to give away the church-lands any more
by precepts }; fo that the interefts of the clergy and no.
bility feemed then to be united, :

demand only the reftitution of what theyhad been poffefled of under
Lewis le Decbonnaire. - Sce alfo the capitulary of the year 851.
apud Marfnam, att, vi. and vii. which confirms the nobility and
clergy in their feveral poflcflions; and that apud Bonoilum, in the
year 856, which isa remonfirance of the bifhops to the king, be-
caufe the evils; after fo many laws, had not been remedied; and,
in fine, the letter which the bifhops affembled at Rheims wrote, in
in the year 858, to Lewis king of Germany, art. viii,

® Art. viii,
4 Sce the capitulary of the year 843, art. vi.and vii.
{ Charles the Bald in the fynod of Soiffons fays, that he bad
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The dreadful depredations of the Normans, as I have
already obferved, contributed greatly to put an end to
thofe quarrels. .

" The authority of our kings diminithing every day,
both for the reafons already given, and thofe which- I
fhall give hereafter, they thought they had no better re.
fource left, than to put themfelves in the hands of the
clergy. Bat the clergy had weakened the power of the
kings, and the kings had weakened the influence of the
dergy. ‘ : '

" In vain did Charles’ the Bald and his fucceffors call
inTthe church to fupport the ftate, and to prevent its
fall; in vain did they avail themfelves of the * refpe&
the people had for that body, to maintain that which
they fhould have alfo for their prince; in vain did they
endeavour + to give an authority to their laws by that
of the canous; in vain did they join the ecclefiaftic 1 with
the civil punithments; in vain, to counterbalance the
authority of the count ||, did they give to each bifhop
the title of their commiffary in the feveral provinces: It
was impoffible for the clergy to repair the mifchief they
had done; and a terrible misfortune of which I fhall fpeak
anon, tumbled the crown to the ground.

promifed the bifhops not to iffue out any more presepts relating to
church-lands. Capitalaries of the year 853, art. xi. Baky/. edition,
tome ii. p. 56. .

- * See the capitulary of Charles the Bald apud Saponarias, in the
year 859, art. iii. * Venilon, whom I made archbithop of Sens,
¢ has confecrated me; and I ought not to be expelled the king-
¢« dom by any body; faltem fine audientia et judicio epifcoporum,
€ quorum minifterio in regem fum confecratus, et qui throni Dei
¢ funt dict, in quibus Deus fedet, et per quos fua decernit judicia,
% quorum paternis corre&ionibus et caftigatariis judiciis me fubdere
¢-fui paratus, et in prxfenti fum fubditus.”

+ Sce the capitulary of Charles the Bald, de Carifiaco, in the
Yyear 857. Balufiug’s edition, tome ii. page 88. art. 1, 2, 3, 4.
and 7. . )

t See the fynod of Piftes in the year 861, art. iv. and the capi-
tulary of Carloman and of Lewis Il. apud Fernis palatiam, in the
year 883, art. iv. and v.

Il Capitulary of the year 876, under Charles the Bald, in fynode

Ponsigonenfi, Balufius’s edition, art. xii,
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CHAP. XXIIL
That the freemen were rendered capable of bolding fiefs.

I S ATD that the freemen were led againft the enemy
by their count, and the vaflals by their lord. This
was the reafon that the feveral orders of the ftate ba-
lanced each other; and, though the king’s vaffals had
other vaffals under them, yet they might be overawed by
the count, who was at the head of all the freemen of the
monarchy. : '

The freemen * were not allowed at firft to vow fealty
for a fief, but in procef(s of time this was permitted; and
1 find that this change was made during the time that
elapfed from the reign of Gontram to that of Charlea
magae. This 1 prove by the comparifon that may be
drawn between the treaty of Andely {, figned by Gon-
tram, Childebert, and Queen Brunechild, and the § divi-
fion made by Charlemagne among his children, as well
as a like divifion made by Lewis le Debonraire. Thefe
three alls contain pretty near the fame regulations with
regard to the vaffals; and, as they regulate the very fame
points under almoft the fame circumftances, the fpirit, as
well as the Tatter, of thofe three treaties, are very ncar
the fame in this refpe&.

But as to what concerns the'freemen there is a capital
difference. _The treaty of Andely does not fay that they
might vow fealty for a fief; whereas we find, in the divi-
fions of Charlemagne and Lewis le Debonnaire, exprefs
claufes to empower them to vow fealty. Thisfhews that
& new ufage had been introduced after the treaty of An-
dely, whereby the freemen were become capahble of this
great privilege.

* Sce what has been faid already, book xxx. chap. u/t. towards
the end. .

t+ Inthe year §87. in Gregory of Tours, book ix.

.t 8ee the following chapter, where 1 fhall fpeak more diffu~
fively of thofe divifions; and the notes in which they axe quoteds

Vou. IL Mmn
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This muft have happened when Charles Martel, after
diltributing the church-lands to his {oldiers, partly in
ficf, and partly as allodia, rgadc a kind of revolution in the
feudal laws. It is very probable that the nobility, who
were feized already of fiefs, found a greater advantage in
receiving the new grants as allodia, and that the freemen
thought themfelves happy in accepting them as fiefa.

CHA P XXIV.

THE PRINCIPAL CAUSE OF THE HUMILIATION OF
THE SECOND RACE.

Changes in the allodia.

C HARLEMAGNE, in the divifion * mentioned
in the preceding chapter, ordained, that after his
. death the vaffals belonging to each king fhould be per-
mitted to receive benefices in their own prince’s domi-
nions, and not in thofe + of another; whereas they {
might keep their allodial eftates in any of their dominions.
But he adds ||, that every freeman might, after the death
of his lord, vow fealty in any of the three kingdoms to
whom he pleafed, as well as he that never had had a lord.
We find the fame regulations in the divifion which Lewis
le Debonnaire made among hig children in the year 8 £7.

* In the year 806, between Charles, Pepin, and Lewis; it is
quoted by Goldaft, and by Balufius, tome i, page 439.

t Art. ix. page 453. which is agreeable to the treaty of An-
dely in Gregory of Tours, book ix,

$ Art. x. and there is no mention made of this in the treaty of
Andely.

{| In Balufius, tome i. page 574. ¢ Licentiam habeat unufquifque
¢ liber homo qui feniorem non habuerit, cuicumque ex his tribus
¢ fratribus voluerit fe commendandi,” art. ix. Seg alfo the divifion
made by the fame emperor in the year 837, art. vi. Balufius's cdje
pion, page 686,
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But, though the freemen had' vowed fealty for a fief,
et the count’s militia. was mot thereby weakened; the
freeman was ftill obliged to contribute for his allodlum,
and to get people ready for the fervice belonging to it,
at the proportion of one man to four manors, or elfe to
procure a man that fhould ferve the fief in his ftead: and,
when {ome abufes had been introduced upon this head,
they were redrefled, as appears by the conftitutions *
of Charlemague, and by ‘that  of Pepin king of lzaly,
which explain cach other.

The remark made by hiftorians, that the battle of
Fontenay was the ruin of the monarchy, is very true; but
I beg leave to caft an cye on the unhappy confequences.
of that day.

Some time after that battle, the three brothers, Lota-
“rius, Lewis, and Charles, made a treaty }, wherein I find
fome claufes which muft have altered the whole political
fyttem of the French government.

In the declaration || which Charles made to the people
of that part of the treaty relating to them, he fays, that §
every freeman might chufe whom he pleafed for his lord,
whether the king or any of the nobility. Before this
treaty the freeman might vow fealty for a fief; but his
allodium ftill continued under the immediate power of the
king, that is, under the count’s jurifdiGtion, and he de-
pended on the lord to whom he had vowed fealty, only on.
account of the fief which he had obtained. After tlut

e the year 8!:, Baluflus’s edmon, tome i. page 486 art. 7.
and 8 and that of the year 812. ib. page 490. art. i. ¢ Ut om-
* nis liber homo quiquatuor manfos vettitos de proprio fuo, five de
¢¢ alicujus beneficio, habit, |p(e fe prparet, ct ipfe in hoftem per-
¢ gat, five cum feniore fup,” &c. See alfo the capitulary of the
year 807. Balufius's edition, tome i. page 458.

't In the year 793, inferted in the law of the Lombards, book
ii. tit. 9. chap. 9.

t In the year 847, quoted by Aubert Lemire, and Balufius, tome
ii. page 42. Conventus apud Marfnam.

§ Adnunciatio.

§ « Ut unufquifque liber homo in noftro regno feniorem quem
« voluerit ini nobis, et in noftris ﬁdehbus, accipiat.”  Art. ii, of the
declaration of Charles.
Mm:2
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treaty every freeman had a right to fubje@ his allodium
fo :hi¢ king, or to any other lord, as he thought proper.
‘The queftion is not concerning thofe who put themfelves.
uader the prote&@ion of another for a fief, but about thofe
who changed -their allodium into a ficf, and withdrew
shemfelves, as it were, from the civil jurifdi®ion, to coter
under the feudal power of the king, or of the lord whom
they thought fit to chufe. :

Thus it was that thofe who formerly were only under
the king’s power, as freemen under the count, became
infenfibly vaflals one of another, fince every freeman
might chafe whom he pleafed for his lord, the king, or
any of the nobility. :

2. If a man changed an eftate, which he poflefled in
perpetuity, into a fief, this new fief could no longer be
oaly for life. Hence we fee, a fhort time after, a * ge-
neral law for giving the fiefs to the children of the pre-
fent poffeffor: it was made by Charles the Bald, one of
the three contraling princes.

What has been faid concerning the liberty every free..
man had.in the monarchy, after the treaty of the three
brothers, of chufing whom he plealed for his lord, the
leng, or any of the nobility, is confirmed by the a&s-
fubfequent to that time. '

In the reign 4+ of Charlemagne, when a vaflal had re-
ocived a thing of a lord, were it worth only a fol, he
could not afterwards quit him. But, under Charles the
Bald, the vaffals} might follow their ioterefts or their

® Capitulary of the year 877, tit. liii. art. 9. and 10, apud Cari-
Sfracum, ¢ fimiliter et de nofris vaffalis faciendum eft,” &c. This
capitulary relates to another of the fame year, and of the fame
place, art. iii.

+ Capitnlary of Aix-la-Chapelle in the year 313, art, xvi,
¢ Quod nullus feniorem fuum, demittat, poftquam ab eo acceperit
¢ valente folidum unum ;" and the capitulary of Pepin in the yecar
783, art. v.

t Sce the capitulary de Carifiaco, in the year 856, art. x. and
¥3. Balufius's edition, tome ii. page 83, in which the king, together
with the lords fpiritual and temporal, agreed to this: ¢ E¢ fi ali-
¢ quis de vobis fit, ¢ui fuus fenioratus non placet, et illi fimulat ad
¢¢ alium feniorem melius quam ad illum acaptare poffit, veniat ad
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caprice with impunity; and this prince explains himfelf
fo ftrongly on this fubje®, that he feems rather to ens
Courage them to enjoy this liberty, than to reftrain it,
In Charlemagne’s time, beaefices were rather perfonal
than real ; afterwards they becamé rdther real than pets;
fonals :

€ HAP XXV
Changes in the fiefe.

THE fame ¢hanges happened in the fiefs, ds in the-
allodia. - We find by the capitulary * of Com-
peigne, undet king Peping that thofe who had received
# benefice from the king, gave a part of this benefice to
@ifferent bondmen; but thefe parts were not diftin@
from the wholec The king revoked them when ke re-
voked the whole ; and, at the death of the king’s vaffal,:
the rear-vaflal loft alfo his rear-fief; and a new benefis
ciary fucceeded, who likewile eftablithed pew rear-vaffals,
Thus it was the perfomn, and not the redr-fief, that de-
pended on the fief: On the one hand, the rear-vaffal re:
turned to the king, becaufe he was not tied for ever
to the vaffal, and the rear ficf returned alfo to the king;
becaufe it wag the fief itfelf, and not a dependerce of it.
Such was the rear-vaflalage, while the fiefs were during
Aeafttre; and fuch was it alfo, while they were for lifey
This was altered when the fiefs defcended to the next
heirs, and the rear-fiefs the fame. That which was.
held before immediately. of the king was held now me-
diately, and the regal power was thrawa back as it were
ene degree; fometimes two, gud oftentimes more.
We find in the books § of the fiefs, that though the
king’s vaflals might give away in fief, that is, in rear-
fief to the king, yet thefe rear-vaflals or petty vavafars -

« fllum, et ipfe tranguille ¢t pdcifico animo danetitli comeatumn—
“ et quod Deus illi cupicrit ad aliumy feniofem acaprare potucris,
¢ pacifiec habeas.” . .
® Ip the year 757, art. vi, Baluftus’s edifion; page 181/
t Boeki. ehap. 1,
Mo
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could not give alfo in fief; fo that whatever they had
given they might always refume. Befides, a grant of
that kind did not defcend to the children like the fiefs,
becaufe it was not fuppofed to have been made according
to the law of the fiefs. .

If we compare the fituation in which the rear-vaflalage.
was at the time when the two Milanefe fenators wrote
that book, to what it was under king Pepin, we fhall
find that the rear-fiefs preferved * their primitive nature
longer than the fiefs. .

But when thofe fenators wrote, fuch general excep-
tions had been made to this rule, as had almoft abo-
lithed it: for, if a 1 perfon who had received a fief of a
rear-vaffal happened to follow him upon any expedition
to Rome, he was intitled to all the privileges of a vaffal.
In like manner, if he had given money to the rear-vaffal
to obtain the fief, the latter could not take it from him,
nor hinder kim from tran{mitting it to his fon, till he
scturned him his money. In fine, this rule || was no
longer obfervedgn the fenate of Milan.

CHAP XXVL

Another change which happened in the frfs.

IN Charlemagne’s time § they were obliged, under

great penalties, to repair to the general mecting in
cafe of any war whatfoever; they admitted of no excufes,
and, if the count exempted any one, he was liable him-
felf to be punifhed. But the treaty of the three bro-
thers * made a reftriQion + upon this head, which refcued

- ® Atleaft in Italy and Germany.
* 3 Book i. of fiefs, chap. 1. } Book i. of fiefs, chap. 5.
§ Capitulary of the year 803, art. vii. page 365.

. ® Apud Murfnam, in the year 847. Balufius's edition, p. 42

- 4 % Volumus ut cujufcuingue noftrum homo in cujufcamque
*¢ regno fit, cum feniore fuo in hoftem, vel aliis fuis yilitatibus, per-.
¢ gat, nifi talis regni invafio quam Lamtuveri dicunt, quod abfit
s¢ accederit, ut omnis populus illius regni ad cam repellendam
¢ communiter pergat.”’  drt, v, ibid. page 44 °
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the nobility, as it were, out of the king’s hands; they
were no longer obliged to ferve in time of war, but when
the war was defenfive. In others, they were at liberty
to follow their lord, or to mind their bufinefs.

The ‘death of one hundred thoufand French at the
battle of Fontenay made the few remains of the nobility
imagine, that by the private quarrels of their kings about
their refpe@ive fhares, they thould be utterly extermi-
nated, and that their ambition and jealoufy would caufe
the cffufion of what little blood was left. A law was
therefore paffed, that the nobility (hould not be obliged
to ferve their princes in the wars, unlefs it was to defend
the ftate againft a foreign invafion. This law * obtain«
ed for feveral ages. '

CHAP XXVIL

Changes awbhich happened in the great offices, and in the fiefz.

EVE RY thing feemed to be infeGted with a particular
vice, and to be corruptéd at one and the fame time.
I took notice, that in the beginning feveral fiefs had been
alienated in perpetuity; but thofe were particular cafes,
and the fiefs in general preferved their nature; fo that,
if the crown loft fome fiefs, the had fubftituted others in,
their ftead. I likewife took notice, that the crown had
never alicnated the great offices in perpetuity +.
But Charles the Bald made a general regulation, which
cqually affected the great offices and the fiefs. He or-

® See the law of Guy king of the Romans among thofe which
were added to the Salic law, and to that of the Lombards, tit. vi.
fe&. 2. in Echard. . Ce

+ Some authors pretend, that the tounty of Tonloufe had been
given away by Charles Martel, and pafied by inhertance down to-
Raymond the laft count; but, if this be true, it was owing to fome
circumftances, which might have been an inducement to chufe the
counts of Touloufc from among the children of the laft poflcffor. .
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drined in his capitularies, that the + eounties fhould be
iven to the count’s children, and that this regulation
ﬁould alfo take place in refpet to the fiefs. S

We fhall fee prefently that this regulation received a
much greater extent, infomuch that the great offices and
fiefs went even to more diftant refations. From thence
it followed, that the greateft part of the lords, who held
immediately of the crown, held now only immediately.
Thofe counts, who formerly adaiiniftered juftice in the
king’s placita, and who led the freemen againft the enemy,
found themfelves fituated between the king and his free-
men; and the king’s power was removed further off anos
ther degree.

Again, it appears by the capitulaties §, that the counts
had benefices annexed to their counties, and vaffals under
them. When the counties became hereditary, the count’s
vaffals were no longer the immediate vaffals of the kings,
and the benefices annexed to the.counties were no longer
the king’s benefices: the counts grew powerful, becaufe
the vaffals they had akeady under them enabled them to
procure others.

In order to be convinced how much the monarchy was
thereby weakened towards the end of the fecond race,
we have onlz to totn our eyes to what happened at the
beginning of the third, when the multiplicity of rear-
ficfs flung the great vaffals into defpait.

It was a cuftom * of the kingdom, that, when the
lder brothers had given fhares to their younger brothers,
the latter paid homage to the clder; fo that the reigning’
lord held them only as a rear-fief. Philip Aaguftus,
the Duke of Burgundy, the soents of Nevers, Boulogne,

§ See his capitulary of the year 877, tit. Iifl, art.g. and 1o
apud Carifincum; this capitedary is relarive to anather of the fame
year and place, ast iii. .

4+ The 3d capitulary of the year 813, art. vii. and that of the
gear 825, ‘art. wi.on the Spaniurds. The delleftion of the capis
tularies, book v. art. 228, and capitulary of the yoar 849, art. iis
snd that of the year 877, art. xiii. BaluGys's cdition. -

® Asappears from Otho of Frifingen, of the a&ions of Frodesis,

Book ii. c. age
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St. Paul, Dampierre, and other lords, declared + that
henceforward, whether the fief was ¢ivided by fvcceffion
or otherwife, the whole fhould be hcld alwavs of the
fame lord without any intermediation. This ordinance
was not generally followed; for, as I have elfewhere
obferved, it was impoffible to make general ordinances
at that time; but many of our cuftoms were regulated
by them.

C H A P. XXVIIL
Of the nature of the fiefs after the reign of Charles the Bald.

WE have obferved, that Charles the Bald ordained,
that when the poffeflor of a great office or of a
fief left a fon at his death, the office or fief fhould devolve
to him. It would be a difficult matter to trace the pro-
grefs.of the abufes which from thence refulted, and of
the extenfion given to that law in each country. 1 find
in the books t of the fiefs, that, towards the beginnin
of the reign of the emperor Conrad 11. the fiefs fituate
tn his dominions did not defcend to the grandchildren;
they defcended only to one of the laft poffeffor’s chil-’
dren ||, who had been chofen by the lord; thus the fiefs
were given by a kind of cleion, which the lord made
among the children. i
‘We have explaiaed, in the 17th chapter of this book,
in what manner the crown was in fome refpeéts eleétive,’
and in others hereditary, under the fecond race. It was
hereditary, becaufe the kings were always taken from
that family, and becaufe the children fucceeded ; it was'
ele&ive by reafon the people chofe from amongft the
children.  As things of a fimilar nature move generally.

t See the ordinance of Philip Auguftus in the year 1209, in the
new colle®ion.
¢ Book i. tit. 1.

I  Sic progreffum eft, ut ad filios devenerit in quem dominus
¢ hoc vellet beneficium confirmare.”  Jbid,
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alike, and one political law is conftantly relative to
another, the fame f{pirit was followed * in the fucceffion
of fiefs, as had been followed in the fucceffion to the
crown. Thus the fiefs were tranfmitted to the children
by the right of fucceflion, as well as-of ele&ion; and
each fief was become both cle@ive and hereditary, like
the crown.

This right of ele@ion in the perfon of the lord was
not {ubfilting + at the time of the authors } of the books
of fiefs, that 1s, in the reign of the emperor Frederic 1.

CHAP XXIX
The fame fubject continued.

IT is mentioned in the books of the fiefs, that when }

the emperor Conrad fet out for Rome, the vaffal in
bis fervice prefented a petition to him, that he would
pleale to make a law, that the fiefs which defcended to
the children fhould defcend alfo to the grandchildren,
and that he whofe brother died without legitimate heirs
might fucceed to the fief which had belonged to their
common father: this was granted.

In the fame place it is faid, (2nd we are to remember
that thofe writers * lived at the time of the emperor
Frederic 1.), that the ancient civilians had { always

" Atlaftin ltalj and Germady.

+ “ Quod hodie ita fabilitum cft, ut ad omnes acqualiter ve-
“ miat.”  Book i. of the fiefs, tit. X. .

$ Gerardus Niger and Aubertusde Orto.

+ § “ Cum vero Conradus Romam proficifceretur, petitam eft s
* fidelibus qui in ejus erant fervitio, ut, lege ab co promulgata,
¢ hoc etiam ad nepotes ex filio producere dignaretur; et ut fratri
¢ fine legitimo herede defun&o, in beneficio quod eorum frater
¢¢ patris fuit fuccedat.”  Book i. of fiefs, tit. X.

* Cujas has proved it extremely well.

4 ¢ Sciedum eft, quod beneficium advenientes ex latere ultra
%fratres patrucles non progreditur fucceflione ab antiquis fapienti-
¢ bus conftitutum, licet moderno tempore ufque- ad feptimum
“‘geniculum fit ufurpatum, quod in mafculis defcendentibus, neve
¢ jure ad infinitum extenditur.”  Zbid.
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been of opinion, that the fucceflion of fiefs in a collateral
line did not extend further than to coufin-germans by
the father’s fide; though of late it was carried as far as
the feventh degree, as by the new code they had ex-
tended it in a dire& line in infinitum. It is thus that
Conrad’s law was infenfibly extended.

All thefe things fuppofed, the bare reading of the
hiftory of France is fufficient to fhow, that the perpe-
tuity -of fiefs was eftablithed earlier in France than in .
Germany. Towards the commencement of the reign
of the emperor Conrad I1. in 1024, things were upon
the fame footing ftill in Germany, as they had been in
France under the reign of Charles the Bald, who died
in 877. But fuch were the changes made in France
after the reign of Charles the Bald, that Charles the
Simple found himfelf unable to difpute with a foreign
houfe his incontetlible rights to the empire; and, in fine,
that in Hugh Capet’s time the reigning family, ftripped
of all its demefnes, was no longer able to maintain the
crown.

The weak underftanding of Charles the Bald produced
an equal weaknefg in the French monarchy. But, as
Lewis king of Germany his brother, and fome of his
fucceffors, were men of better parts, their government
preferved its vigour much longer.

But what do T fay? perhaps the flegmatic temper,
and, if I dare ufe the expreflion, the immutability of
fpirit peculiar to the German nation, made a longer
ftand than that of the French nation againft this difpo-
fition of things, which perpetuated the fiefs by a natural
tendency in families. '

Befides, the kingdom of Germany was not laid wafte,
and annihilated, as it were, like that of France, by that
particular kind of war with which it had been haraffed
by the Normans, and Saracens, There were lefs riches
in Germany, fewer cities to plunder, lefs coafts to fcour,
more marthes to get over, more forefts to penetrate.
The princes, who did not f{ee every inftant their domi.
nions realy to fall to picces, had lefs need of their
vaffals, ard confequently had lefs dependence on them,
And in all probability, if the emperors of Germany had .
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not been obliged to be crowned at Rome, and to make
contioual expeditions into Italy, the fiefs would have
preferved their primitive nature much longer in that
country.

CHAP XXX

In ehat manner the empire was transferred from the family
of Charlemagne.

THE empire, which, in prejudice to the branch of
Charles the Bald, had been already given to the *
baftard line of Lewis king of Germany, was transferred
to a foreign houfe by the cle@ion of Conrad duke of
Franconia in g12. The reigning braach in France,
which was hardly able to difpute a few villages, was
much lefs in a fituation to difpute the empire. We have
an agreement which pafled between Charles the Simple
and the emperor Henry I. who had fucceeded to Con-
rad. It is called the compa& of Boun +. Thefe two

{

3

princes met in a veffel, which had been placed in the -

middle of the Rhine, and fwore eternal friendthip.
They ufed on this occafion an excelient middle term.
Charles took the title of King of Weft France, and
Henry that of King of Eaft France. Charles contradted
with the king of Germany, and not with the emperor.

® Arnold and his fon Lewis [V,

" % 1n the year 926, quoted by Aubert le Mire, code donationum
piarum, Chap. 27.



Chzp. 31. THE SPIRIT OF LAWS. 419

CHAP XXXIL

dn what mames the crown of France was transferred to
. the houfe of Hugh Capet.

THE inheritance of the fiefs, and the general eftablifh-
ment of rear-fiefs, extinguifived the political, and
formed a feudal government. Inftead of that prodigioms
multitude of vaflals who were formerly under the king,
there were now a few only, on whom the .others de-
pended. The kings had {carce any longer a dire¢t an-
thority; a power which was to pafs through fo many, and
through fuch great powers, either. ftopt or was loft before
it reached its term. Thofe great vaffals would no longer
obey; and they even made ufe of their rear-vaffals to-
withdraw their obedience. The kings, deprived of their
demefnes, and reduced to the cities of Rheimsand Laon,
were left expofed to their mercy; the tree ftretched out
its branches too far, and the head was withered. The
kingdom found itfelf without a demelne, as the empire
is at prefent. The crowan was therefore given to one of
the moft potent vaffals.

The Normans ravaged the kingdom: they came ia
a kind of boats or fmall veffels, entered the mouths of
zivers, 4nd laid the country walte on both fides. The
cities of Orleans * and Paris put a ftop to thofe plun-
‘derers, fo that they could not advance further, .either
.on the Seine or on the Loire. Hugh Capet, who was
matfter of thofe cities, beld in his hand the two keys of
the vohappy remains of the kingdom; the erown was
conferred upon him as the only perfon able to defend it.
It is thus the empire was afterwards given to a family
whofe dominions form fo fireng a barrier agaiaft the
Turks,

® See thie capitulary of Charles the Bald, in the'year 877, apnd
Carifiacum, on the importance of Paris, 5t. Denis, and the cagtles
on the Loire in thofc days,
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The empire went from Charlemagne’s family, at a
time when the inheritance of fiefs was eftablithed only as ¢
a mere condefcendence. It even appears, that it obtain-
ed much later among the Germans than among the
French; which was the reafon that the empire, confi-
dered as a fief, was cle@ive. Qn the contrary, when the «
crown of France went from the family of Charlemagne,
the fiefs were really hereditary in this kingdom; and the
crown, as a great ch, was alfo hereditary.

But it is very wrong to refer to the very moment of
this revolution, all the changes which had already hap-
pened, or happened afterwards. The whole was reduced .
to two cvents; the reigning family changed, and the
crown was united to a great fief. ¥ -

e -
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Some confequences of the perpetuity of feefs.

ROM the perpetuity of the fiefs it followed, that
4 the right of feniority or primogeniture, was efta-
blithed among the French. This right was quite un-
known under the firft race +; the crown was divided
among the brothers, the allodial were divided in the
fame manner; and as the fiefs, whether precarious or for
life, were not an obje& of fucceflion, neither could they
be of divifion.

Under the fecond race, the title of Emperor, which
Lewis_le Debonnaire enjoyed, and with which he ho-
noured his cldeft fon Lotarius, made him think of giving
this prince a kind of fuperiority over his younger bro-
thers. The two kings # were obliged to wait upon the
. Emperor every year, to carry him prefents, and to re-
ceive much greater from him; they were to confult with

«

" 4 See the Salic law, and the law of the Ripuarians in the title
of allodia. " ’ ‘ . )

. * Sec the capitulary of the year 81y, which contains the fi
divifiop made by Lewis lc Debonnair among his children. #
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him upon common affairs. This is what infpired Lota-_
rius with thofe pretences which met with fuch bad fuc-
cefs. When Agobard + wrotc in favour of this prince,
he alledged the Emperor’s own regulation, who had affo.,
ciated Lotarius to the empire, after he had confulted the
Almighty by a three days faft, and by the celebration of
the holy facrifices; after the nation had fworn allegiance
to him, which they could not refufe without perjuring
themfelves, and after he had fent Lotarius to Rome to
be confirmed by the Pope. He lays a ftrefs upon all
this and not upon his right of primogeniture. ~He fays
indeed, that the Emperor had defigned a divifion among
the younger brothers, and that he had given the prefer-
ence to the elder; but faying he had preferred the elder,
was faying at the fame time, that he might have prefer-
red his younger brothers. .,

. But as foon as the fiefs were become hereditary, the
right of feniority was eftablithed in the fucceffion of the
fiefs; and for the fame reafon in that of the crown, which
was the great fief. The ancient law of divifions was no
longer fubfilting; the fiefs being charged with a fervice,
the pofleffor muft have been enabled to difcharge it.
‘The right of primogeniture was cftablifhed, and the rea.
fon of the feudal law forced that of the political or civil
law. . .

- As the fiefs defcended to the children of the poffeffor,
the lords loft the liberty of difpofing of them; and, in
order to indemnify themfelves on that account, they efta-
blithed what they called the right of redemption, where-
of mention is made in our cuftoms, which at firft was
paid in a dire& line, and by ufage came afterwards to be
paid only in a collateral line.

- The fiefs were foon rendered transferable to ftrangers,
as a patrimonial eftate. This gave rifc to the right of
fines of alienation, which were eftablithed almoft through-
out the whole kingdom. Thefe rights were arbitrary’
in the beginning; but when the pra&tice of granting

+ See his two letters upon this fubjed, the title of one of which
is de divifione imperii.
Nn 2
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thefe permiffions was bccome general, they were fixed in
every diftri&. :

The right of redemption was to be paid at each
change of heir, and at firft was paid even in a dire&
Ere ®*. The moft general cuftom had fixed it to one
year’s income. This was burthenfome and inconvenient
to the vaflal, and affeéted, in fome meafure, the fief itfelf.
It was often agreed in the a& of homage +, that the
lord fhould no longer demand more than a certain fum
of money for the redemption, which, by the changes in-
cident to money, became afterwards of no manner of im-
portance. Thus the right of redemption is in our days
reduced almoft to nothing, while that of the fines of
alienation is continued in its full extent. As this right
concerned neither the vaffal nor his heirs, but was a for-
tuitous cafe, which no one was obliged to forefce or ex-
pe&t; thefe kinds of flipulations were not made, and
they continued to pay a certain part of the price.

Wher the fiefs were for life, they could not give a part
of a fief to hold in perpetuity, as arear fief: for it would
have been abfurd, that a perfon who had only the ulu-
fru& of a thing, fhould difpofe of the property of it.
But as foon as they became perpetual this was permit-
ted 1, with fome refbri®ions made by the cuftoms [}, which
was what they call difmembering of their fief.

‘The perpetuity of the fiefs having eftablithed the right
of redemption, the daughters were rendered capable of
fucceeding to a fief, in default of male iffuc. For when
the lord gave the fief, to his danghter, he multiplied the
cafes of his right of redemption, becaufe the hufband was
obliged to pay it as well as the wife *. TFhis regulation

* See the ardimance of Philip Auvguftus, in the year 1209, on
the fiefs. -

+ We find feveral of thefe conventions in the charters, as in the
regilter book of Vendome, and that of the abbey of St. Cyprian,
in Poitou, of which Mr. Galland has given fome extra&s, page 5.

t But they could not abridge the fief, that is abolifh a portion
of it.

I They fixed the portion which they could difmember.

* This was the rcafon that the lords obliged the widow to matry.
again,
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could not take place in regard to the crown; for as it was
net held of any one, there could be no right of redemption,
over it. '

‘The daughter of William V. coust of Touloufe, did not
fucceed to the county. Afterwards, Eleanor fucceeded
to Aquitaine, and Mathildis to Normandy: and the right
of the fuceefion of females feemed fo well eftablithed in
thofe days, that Lewis the Young, after his divorce from
Eleanor, made no difficulty in reftoring Guyenne to her.
But as thefe two laft inftances followed clofe to the firft,
the general law by which the women were called to the
fueceflion of fiefs, mult have been introduced much later 4
i into the county of Touloufe, than into the other provin-
ees of the kingdom.

The conftitution of feveral kingdoms of Europe has
followed the actual fituatioa in which the fiefs were when
thofe kingdoms were founded. The women fucceeded
neither to the crown of France nor to the empire, becaufe,
at the eftablifbment of thofe two monarchies, they were
incapable of fueceeding to fiefs. But they fucceeded in
kingdoms, whofe eftablifhment was pofterior to that of
the perpetuity of the fiefs, fuch as thofe founded by the
eonquells of the Normans, thofe by the conquefts made
on the Moors, and others, in fine, which, beyond the lia
mits of Germany, and in later times, received in fome
meafure a fecond birth by the eftablifhment of Chrifti-
anity.

When the fiefs were at will, they were given to fuch
people as were capable of doing fervice for them, where.
fore they were never beftowed on minors; but when they .
became perpetual #, the lords took the fief into their own

+ Mok of the great families bad their particular laws of fuccefs
fion. Sce what M de la Thaumafkicre fays concerning the familics
of Berry.

* * We fee in the capitolary of the year 877. apud Carifiacum
art. 123. Balufius’s edition, tome ii p. 269. the moment in which
the kings caufed the fiefs to be admin:ftcred in order to preferve
them for the minors; an example followed by the lords, and which
gave rife to what we have mentioned by the name of the guardian-
thip of a nobleman’s children. .

AL
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hands, till the pupil came of age, cither to increafe their

« Own profits, or to bring up the pupil in the military exer-
cife. This is what our cuftoms call, The guardianthip of
a nobleman’s children, which is founded on principles
different from thofe of tutclage, and is entirely a diftin&
thing from it.

When the fiefs were for the life, people vowed fealty
for a fief, and the real delivery which was made by a
fceptre fecured the fief, as it is now by homage. We do
not find that the counts, or even the king’s commiffaries,
_veceived the homages in the provinces; nor is this func-
tion to be met with in the commiffions of thofe officers,
which have been handed down to us in the capitularies.
They fometimes indeed made all the king’s fubje&s take
ao oath of allegiance 3 but this oath wasfo far from be-
ing an homage of the fame nature as thofe afterwards
eftablifhed, that in the latter the oath of allegiance was
an a&ion } joined to homage, which fometimes followed
and fometimes preceded it, but did not take place in all
homages, was lefs folemn than homage, and quite a dif-
tin& thing from it.

The counts and the king’s commiffaries made thofe
vaffals || whofe zdclity was {ufpe@ed, give occafionally a
fecurity which was called firmitas; but this fecurity could
sot be an homage, fince the kings § gave it to one an-
other.

+ We find the formula thereof in the fecond capitulary of the
year 802. See alfo the year 854, 13, and others.

t M. du Cange, in the word hominum, p 1163. and in the word
fidelitas, p. 474. cites the charters of the ancient homages, where
thefe differencesare found, and a great number of authorities which
may be feen. In paying homage, the vaffal put his hand into that
of his lord, and took his oath; the oath of fealty was made by fwear-
ing on the gofpels. The homage was performed kneeling; the
oath of fealty ftanding. None but the lord could receive homage,
but his officers might take the oath of fealty. See Littleton, fect.
. 91. ard 932. of homage, that is, fidelity and homage.

1 Capitul.aries of Charles the Bald, in 860, pof? reditum a Cone
Auentibus, art. 3, Balufius's edition, page 145.
.

§ 1bid. article 3.
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And if the abbot Suger * makes mention of a chair
of Dagobert, in which, according to the teftimony of
antiquity, the kings of France were accuftomed to re-
ceive the homage of the nobility; it is plain that he em«
ploys here the notions and language of his own time.

When the fiefs defcended to the heirs, the acknow-
ledgment of the vaffal, which at firft was only an occa-
Tional thing, became a regular a&ion. It was made in
a more folemn manner, and was attended with forma-
lities, becaufe it was to be a monument of the reciprocal
duties of the lord and vaffal through all fucceeding
ages.

gI fhould be apt to think,- that the homages began to
be cftablithed under king Pepin, which is the time'
mentioned that feveral benefices were given in perpe-
tuity; but 1 fhould not think thus without precaution,
and only upon a fuppofition that the authors of the an-
cient annals.4 of the Franks were not ignorant preten-
ders, who, in defcribing the a& of fealty performed by’
Taffilon duke of Bavaria to king Pepin, fpoke } accord-
ing to the ufages of their own time,

. Lib, de adminiftratione fua.
% Anno 757. chap. 17.

t « Tafilo venit in vaffatico fe commendans, per manus facra-
¢ menta juravit multa et innumerabilia, reliquiis fan&orum manus
“ imponens, et fidelitatem promifit regi Pippino.”” One would
think that there was here an homage and an oath of fealty, Sce
the capitularies of Charles the Bald, Balufius’s edition.
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CH A P. XXXIIL
The fame fubje& continued.

WH EN the fiefs were cither precarious or for lifef
they feldom had a relation to any other than the
political laws ; for which reafon in the civil laws of
thofe two times there is very little mention made of the
laws of fiefs. But when they were become hereditary,
whea there was a power of giving, felling, and bequeath-
ipg them, they bad a relation then both to the political
and the civil laws. The fief, conlidered as an obliga-
tioa to the military fervice, depended om the politicab
law: confidered as a kind of commercial property, it
depended on the civil law. This gave rife to the civil
laws concerning fiefs. :
. When the fiefs were become hereditary, the laws re-
lating to the order of fucceflions. myft have been relative,
to the law of the perpetuity of fiefs. Thus this rule of
the French law, cflates of inberitance do not afcend * was
eftablithed in fpite of the Roman and Salic + laws. It
was neceflary that the fief fhould be ferved: but a grand-
father, or a great-uncle would have been very bad vaffals
to give to thelord: wherefore this rule took place at firft,
only in regard to the fiefs, as we learn of Boutillier f. -
When the fiefs were become hereditary, the lords
who were to fee that the fief was ferved, infifted that the
)i daughters who were to fucceed to the fief, and I fancy
fometimes the males, fthould not marry without their
confent; infomuch that the marriage-contras became,

* Book iv. de feudis, tit. §9.
t In the title of allodia.
§ Somme Rurale, book i. title 96. page 447.

| According to an ordinance of St. Lewis in the year 1246, to
fettle the cuftoms of Anjou gud Maine, thofe who fhall have the
circ of the hcirefs of a fief, fhall give fccurity to the lord, that fhe
thall not be marricd without his cenfeat.
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in refpe& to the lords, both a feudal and a civil regulation.
In an a& of this kind, under the lord’s infpe&ion, re-
gulations were made for the future fucceflion, with a
view that the fief might be ferved by the heirs: hence
none but the nobility at firft had the liberty of difpofing
of the future fucceflions by marriage-contra&, as * Boyer
and + Aufrerius have juftly obferved.

It is needlefs to mention, that the power of redemp-
tion founded on the old right of the relations, a myftery
of our ancient French jurifprudence which I have not
now time to unfold, could not take place with regard to
the fiefs till they were become hereditary.

Tialiam! Naliam!

T finith my treatife of fiefs at a period where moft
authors commence theirs.

® Decifion 155. No. 8. and 204. and No. 38.

+ In Capell. Theod. decif. 453.

[ The Author concludes his elaborate work with an allufion te
the joyful acclamations of Aneas’s follower’s upon coming in fight

of the land of ttaly, they fo much defired, after fo long wanderings,
great dangers, and furious ftorms undergone in queft of it.

——* Humilemque videmus

¢ Jtaliam!' Italiam! primus conclamat Achates;

“ Italiam lzto focii clamore falutant.”

Zneid, lib, 3. ver. §33.]

THE END.
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