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BOOK XX

Of. Laws in Relation to Commerce, confidered in
_ its Nature and Diftin&ions.

CHAP L
«.aoqummem. -

HE. following fubjets deferve to be treated in a
T more extenfive manner: but the nature of this
work will not allow it. Fain would I -glide down a
gentle river; but I am carried away by a torrent. -

Commerce is a cure for the moft deftru&ive preju-
dices; for it is almoft a general rule, that wherever we-
find agreeable manners, there commerce flourithes; and
that wherever there is commerce, there we meet with -
agreeable manners.

Let us not be aftonithed, then, if our manners are now
lefs favage than formerly. Commerce has every where
diffufed a-knowledge of the manners of all nations; thefe
are compared one with another, and from this comparifon
arife the greateft advantages. :

Az



2 THE SPIRIT OF LAWS. Bock XX.

Commercial laws, it may be faid, improve manners,
for the fame reafon as they deftroy them. ‘LUhey corrupt
the purcf manners®; this was the fubje& of Plato’s
complaints: and we every day fee, that they polith and
1efine the meoft barliarous, . -

CHAP IL

Of the fpirit of commerce.

PEACE is the natural efle&t of trade. T'wo nations

who traffic with each other become reciprocally
dependent ; for if one bas an intereft in buying, the
other has an intereft in felling; and thus their union is
founded on their mutual neceflities,

But if the fpirit of commerce unites nations, it does
not in the fame manner unite individuals,. We fee, that
in 4 countries where the people move only by the fpirit
of commerce, they make a traffic of all the humane, all
the moral virtues: the fmallef dues of humanity are
there to be obtained only for money.

The fpirit of trade produces in the mind of man a
certain fenfe of exa juftice, ogpoﬁtc on the one hand
to robbery, and on the other to thufe moral virtues which
Jorbid our always adhering rigidly to our own private
intereft, and fuffer us to megle@ it for the advantage of
others.

The total privation of ttade, on the contrary, produces
robbery, which AriRotle ranks in the number of means
of acquiring: yet it is not at all incenfiftent with certain-
moral virtues. Holfpitality, for inflance, is mokk rare in
trading countries, while it is found in the moft admirable
perfeétion among nations of rabbers.

1t is facrilege, fays Tacitus, for a German to fhut bis
door agaipft any man whomfoeser, whether known ar:

_ * Czfar faid of the Gauls, that they were fpoiled by the neigh
bourhood and the commerce of Marfeilles; infomuch that they
who formerly always conquered the Germans, were now become:
inferior to them. War of the Gauls, lib. vi. -

+ Holland,
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unknown. He who has ® behaved with hofpitality te
a ftranger, goes to fhew him another houfe where thia
hofpitality 18 alfo pra&tifed; and he is there received
with the fame humanity. But when the Germans had
‘founded kingdoms, hofpitality became burthenfome.
This appears by two laws of_ the § code of the Burgaou«
dians; one of which inflited a penalty on every barba-
rian, who prefumed to fhew a ftranger the houfe of a
Roman; and the other decreed, that whoever received a
firanger fhould be indemnified by the inhabitants, every
one being obliged to pay his proper proportion.

CHAUP IIL
bf't&e poverty of the people.

HERE are two forts of poor; thofe who are rens

dered fuch by the feverity of the government; thefe
are indeed incapable of performing almoft any great
aftion, becaufe their indigence is a part of their flavery.
Others are poor, only becaufe they cither defpife, or
koow not the conveniencies of life; and thefe are capa.
ble of accomplithing great things, becaufe their povesty
conflituses a part of their liberty. ,

CHAP 1V,
Of commerce in different governments.

TRADE has fome relation to forms of govertment.
, Ia a monarchy it is founded on laxury; and the
fingle view with which it is carried on, is to procure
every thing -that can contribute to the pride, the pleafure,
#nd the eapricious whimfies of the nation. In rcpublics,
it is commonly founded om cecomqmy. Their ,merchants

® ¢ Et qui modo hofpes ﬁ‘xerai, monfttator hofpitii.” De mori.
Germ.  Vid. Ceefar, de bello Gal. kb, vi,

+ Tits axxviiis
A
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having an eye to all the nations of the earth, bring from
one what is wanted by another. It is thus that the re-

- publics of T'yre, Carthage, Athens, Marfeilles, Florence,
Venice, and Holland, engaged in commerce.

This kind of traffic has a natural relation to a re.
publican government: to monarchies it is only occafional.
For as it is founded on the pra&tice of gaining little, and
even lefs than other nations, and of making up for this
by gaining inceflantly; it can hardly be carried on by a
people fwallowed up in luxury, who {pend much, and fee
nothing but objeéts of grandeur.

Cicero was of this opinion, when he fo jultly faid §,
¢¢ that he did not like that the fame people fhould be at
¢ once the lords and fa&ors of the univerfe.”” For this
would indeed be to fuppofe, that every individual in the
flate, and the whole ftate colle&ively, had their heads

. conftantly filled with grand views, and at the fame time
with fmall ones; which is a contradi®ion.
- Not but that the moft noble enterprifes are compleated
alfo in thofe ftates which fubfift by ceconomical com.
merce: they have eyen an intrepidity not to be found in
monarchies. And the reafon is this:
One branch of commerce leads to another; the fmall
- to the moderate, the moderate to the great: thus he who
. has had fo much defire of gaining a little, raifes himfclf
to a fituation in which he is not lefs defirous of gaining
a great deal.

Befides, the grand enterprifes of merchants are always
neceﬁ'anly conneted with the affairs of the public. But
in monarchies, thefe public affairs give as much diftruft
to the merchants, as in free ftates they appear to give
fafcty Gieat enterprifes, therefore, in commerce, are
‘not fuited to monarchxcal but to republican govern-
‘ments.

In fhort, an opmxon of greater certainty, as to the
pofleffion of property in thefe ftates, makes them under-
“take every- thmg They flatter themfelves with the
hopes of recexvmg great advantages from thc {miles of

~ § * Nolo cundum populum unpemorem et ‘portitorem effe
“ terrarum,”

T
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fortune, and therefore boldly expofe what they have
already acquired, in order to acquire more; ritking no-
thing but as the means of obtaining.

A Generar RuLe. - A nation in flavery labours
more to preferve than to acquire; a free nation, more to
acquire than to preferve, )

CHAP V.

Of sations that have entered into an aconomical commerce.
ARSEILLES, a neceflary retreat in the midft
of a tempeftuous fea; Marfeilles, a harbour which
all the winds, the fhelves of the fea, the difpofition of
the coafts, point out for a landing-place, became fre-
quented by mariners; while the ferility || of the adjacent
country determined the citizens to an ceconomical com.
merce. It was neceffary that they fhould be laborious,
to fupply what nature had refufed; that they fhould be
juft, in order to live among barbarous nations, from
whom they were to derive their profperity; that they
fhould be moderate, that they might always enjoy the
{weets of a.tranquil government; in fine, that they
fhould be frugal in their manners, that they might per-
petually enjoy. a trade, the more certain as it was lefa.
advantageous. * : .

We every where fee violence and oppreflion give birth
to a commerce founded on ceconomy, while men are
conftrained to take refuge in marfhes, in ifles, in the
-fhallows of the fea, and even on rocks themfelves. Thus
-it was, that Tyre, Venice, and the cities of Holland,
were founded.  Fugitives found there a place of fafety.
It was neceffary that they fhould fubfift; they drew
‘therefore their {ubfiftence from the whole univerfe.

I Juftin, L xbiii. c. 3.
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CHAP VL

The fpirit of England, with refpe@ to commerce.

-

THE tariff, or cuftoms of England, are very unfettled,
with refpe& to other nations; they are changed, in
fome meafure, with every parliament, cither by taking
off particular duties, or by impofing new ones. They
endeavour - by -this means ftill to preferve their indepén.
dence. Supremely jealous with refpe&t to trade, they
bind themfelves bue little by treaties, add depend only
on their own laws. .
Other nations have made. the interefts of commerce
ield to thafe of pelitics; the Englifh, oa the contrary,
ve always made their political interefls give way to

- thofe of commerce.

They know better than any otber people upon earth,
how to value at the fame time thefe three great advans
tages, religion, commerce, and liberty. :

CHAP VIL

In awhat manner the economical commerce has been ﬁmm'm&

© refrained. - -

N feveral kingdoms laws have been made, extremely

- proper to humble the flates that have eatered into
the cconomical commerce.. They have forbid their im.
porting any merchandifes, except the: produ& of their
refpe@ive cauntries; and have permitted them to traffic
only in veflels built in the kingdom to which they brougit
their commodities.

It is neceffary that the kingdom which impofes thefe
laws fhould itfelf be able eafily to engage in commerce;
otherwife it will, at leaft, be an equal fufferer. It is
much more advantageous to trade with a commercial



Chap.8.  THE SFPIRIT OF LAWS. 7

nation, whofe profits are moderate, and who are rendered
in fome fort dependent by the affairs of commerce; with
a nation, whofe larger views, and whofe extended trade
enables them to difpofe of their fuperfluous merchans
difes; with a wealthy nation, who can take off many of
their commodities, and make them a quicker return in
fpecie; with a nation’ under & kind’ of neceflity to be
faithful, pacific from principle, and that fecks to gain,
and not to conquer; it is much better, I fay, to trade -
with fuch a natron, than with others, their conftant rivals,
who will never grant fuch great advantages.

CHAP. VIIL
Of the probibjtion of commeree.

I’!‘is a true maxim, That one nation fhould never ex-

clude dnother from trading with it, except for very
great reafons, The aIapam:('g trade only with two na-
tions, the Chinefe and the Dutech. The * Chinefe gain
a thoufand per cent. upon fugars, and fometimes as much
by the goods they take in exchange. The Dutch make
nearly the fame profits. Every nation that a&s uponm
Japanefe principles muft neceffarily be deceived; for it is
competition which fets a juft value on merchandifes, ind’
cftablithes the rate between them. - ' .

Much lefs oughe a ftate to lay itfelf under an obliga-
tion of felling its manufa&ures only to a fingle nation,
under a pretence of their taking all at a certain pride.
The Poles, in this manner, difpofe of their corn to the
city of Dantzic; and feveral Indian princes have made a
like contra& for their fpices with the Dutch +. Thefe
agreements are proper only for a_poor nation, whofe in-
habitants are fatiafied to forego the hopes of enriching
themfelves provided they can be .fecure of a certain

,*® Du Halde, vol. ii. p. 70.

t This was firft cftabliticd by the Portuguefe. Fr. Pirard’s
voyages, chap. xv. part 3.
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fubfiftence; or for nations, whofe flavery confifts either in
renouncing the ufe of thofe things which nature has
givcr’: them, or in being obliged to fubmit to a difad-
vantageous commerce.

CHAP IX

An inflitution.adapted to economical commerce.

IN ftates that carry on an economical commerce, they

have luckily eftablithed banks, which by their credit
have formed a new fpecies of wealth; but it would be
quite wrong to introduce thém into governments, whofe

.commerce is founded only on luxury. The ere&ing of

banks in countries governed by an abfolute monarch,

fuppofes money on the one fide, and on the other power;

that is, on the one hand, the means of procuring every

thing without any power, and on the other the power,

without any means of procuring at all. In a govern-

ment of this kind, none but the prince ever had, or can

have a treaflure; and wherever there is one, it no fooner )
becomes great, than it becomes the treafure of the

prince,

For the fame reafon, all affociations of merchants, in
erder to carry on a particular commerce, are improper in’
abfolute governments. The defign of thefe companies is
to give to the wealth of private perfons the weight of pub-
lic riches. But, in thofe governments, this weight can
be found only in the prince. Nay, they are not even al-
ways proper in ftates engaged in ceconomical commerce;
for, if the trade be not fo great as to furpafs the ma-
nagement of particular perfons, it is much better to leave
it open, than by exclufive privileges to refrain the liber-
ty of commerce. - ;
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".CHAP X
joong
T famtr'-'.‘[uﬁjeél continued.

FREE port may. be eftablithed in the dominions

of Rates whofe commerce is ccconomical. That
ceconomy in the government, which always attends the
frugality of individuals, is, if I may fo exprefs myfelf,
the foul of its ceconomical commerce, The lofs it fuf-
tains with refpeét to cuftoms, it can repair by drawing
from the wealth atd induftry of the republic. Butina
monarchy, an eftablifhment of .this kind muft be oppofite
to reafon; for it could have no other effe@, than to eafe
luxury of the weight of taxes. This would be deprivin
itfelf of the only advantage that luxury can procure, ang
of the only curb which, in a conftitution like this, it is
capable of receiving. :

CHAP XIL.
Of the freedom of commeree,

THE freedom of commerce is not a power granted

to the merchants to do what they pleafe. This
would be more properly its flavery. The conftraint of
the merchant is not the conftraint of commerce. Tt is
in the freeft countries that- the merchant finds innumer-
able obftacles; and he is never lefs croffed by laws, than
in a country of flaves. = '

England prohibits the exportation of her wool; coals
muft be brought by fea to the capital; no horfes, except
geldings, are allowed to be exported; and the veffels *
of her colonies, trading to Europe, muft take in water
in England. The Englith conftrain the-merchant, but
it is in favour of commerce.

* A& of navigation, 1660. Tt is only in time of war, that

the merchants of Bofton and Philadelphia fend their veflels dire@tly
to the Mecditexragea. o
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CHAP XIL
What it is that defiroys ihis freedom.

WHE REVER commeree {ubfifts, cuftoms are e-
ftablifhed. Commerce is the exportation and im-
ortation of merchandifes, with a view to the advantage
of the ftate: Cuftoms are a certain right over this-fame
exportation and importation, founded alfo on the advan-
¢ of the ftate.  From hence it becomes neceffary, that
the fate fhould be neuter between its cuftoms and its
commetce, that neither of thefe two interfere with each
other; and then the inhabitants enjoy a free commerce.
The farming of the cuftoms deftroys commerce by its
injuftice and vexations, as well as by the excefs of the
impofts: but, independent of this, it deftroys it evem
more by the difficulties that arife from it, and by the
formalities it exa&s. In England, where the cuftoms
are managed by the king’s officers, hufinefs is negotiated
with a fingular facility; one word of writing accom-
plifhes the greateft affairs. The merchant needs not lofe
an infinite deal of times he has no oecafion for a parti-
cular commiffioner, either to obviate all the difficulties of
the farmers, or to {ubniit to them. ) :

'CH A P. XIIL

The lazws of commerce concerning the confifeation of mer-
‘ chandifes.

THE Magna Charta of England forbids the feizing
- and confifcating, in cafe of war, the effeéts of

foreign merchants, except by way of reprifal. * It is very
remarkable, that the Englith have made this one of the
articles of their liberty.

In the late war between Spain and England, the
former made a * law, which punithed with death thofe
who brought Englith merchandifes into the dominiens

* Publithed at Cadiz, in Maich 1740,
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of Spain; and the fame penalty on thofe who carried
Spanith merchandifes into England. An ordinance like
this cannot, I believe, find a precedent in any laws but
thofe of Japan. It equally thocks humanity, the fpirit
of commerce, and the harmony which ought to fubfift
in the proportion of penalties; it confounds all our ideas,
making that a crime againR the flate, which is only a
violation of civil polity.

CHAP XIV.
Of feizing the perfons of merchants.

OLON * made alaw, that the Athenians fhould ho

longer feize the body for civil debts. This law he
received from Egypt. It had been made by Boccoris,
and renewed by Sefoftris. .

This law is extremely good, with refpe& to the gene-
rality of civil § affairs; but there is fufficient reafon for
its not being obferved in thofe of commerce. For, as
merchants are obliged to intruft large fums, frequently
for a very fhort time, and to pay money as well as to
receive it, there is a neceffity that the debtor fhould
conftantly fulfil his engagements at the time prefixed ;
and from hence it becomes neceffary to lay a conftraint on
his perfon.

In affairs relating to common civil contra&s, the law
ought not to permit the feizure of the perfon; becaufe
the liberty of one citizen is of greater importance to the
public, than the cafe and profperity of another. But
in conventions derived from commerce, the law ought
to confider the public profperity as of greater import-
ance than the liberty of a citizen, which however, does
not hinder the reftriGtions and limitations that humanit
and good policy demand. ,

¢ Plutarch, in his treatife againft lending upon afury,

4 Diodorus, Book ji. Part 2. Chap. 3. )

§ The Greek legiflators were to blame, in preventing the arms
and plough of any man from being taken M pledge, and yet per-
?l;ﬁﬂz the taking of the man himfelf. Diodorus, Book i, Part 2.

1. 3.
YOI» IL B
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C H A P. XV.
-Hn excdlent Law.

DMIRABLE is that law of Geneva, which ex-

. cludes from .the magifiracy, and cven from -the
admittance into the great council, the childron of -thofe
who have lived or died infolvent, except they have dif-
charged their father's debts.” It has this effet; it gives
a confidence in the merchants, in the magiftrates, and
in the city itfelf. There the credit of the xsdmdual bas
alio-all the weight of public credit.

CHAUP XVIL

Of the judges of commerce.

XE NOPHON, in his baok of revenues, would have
rewards given to thofe overfeers of commerce, who
difpatched the .caufes brought before them with the
greateft expedition. He was fenfible of the need of our.
modern jurifdi&tion of a counfel. The Romaus, in the
lower empire *, had this kind of tribunal for thelr
mariners.

' The affairs of commerce are but little. fufceptible of -
formalitics, Thefe are the ations of a day, and are,
every day followed by others of the fame nature. Hence
it becomes neceflary, that every day they fhould be de-
cided. It is otherwife with thofe a&ions of life ‘which
have a principal influence on futurity, but rarely happen.
We feldom marry more than ence: Deeds and wills are,
not the work of every day; we are but once of age.

Plato t fays, that in a city where there is no mari.
time commerce, there ought not to be above half the
number of civil laws: This is very true. Commerce
brings into the fame country different kinds of pcopl: i

. Leg 7. cod. Theod. D¢ ssvieal.
1 On laws, Book viif,
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it introduces alfo a great number of contrals, and of
fpecies of wealth, with various ways of acquiring it.

Thus in a tradisg' city,’ thére ‘are fewer judges, and
more laws.

CHAP. XVIL'
" That a prinee ought not'te engage-himfelfsin-sommerces 7

THEO PRILUS * feeing a veflél laden: with meers
.~ chandifes for his wife: Theodora, ondered: it to be
barat. ¢ L.am emperor, (faid he;): and- you make me
¢¢ the mafter of a galley: By what means:fhall thofe poor
¢ men gnin a. livelthoed, if we take their trade out of
¢-their hands?”” He might have added, Wha fhall fes
bounds.ta us; if we monopolize all. to. ourfelves ? Who
fhall oblige us to fulfil all.our engagesoents? Our cours
tiers will follow our example; they will be more greedzg
and more unjuft than we: The people have fome conh.
dence in our juftice; they will have none in our opulence:
All thefe numerous duties, whiclt areithe caufe of their
wants, are certain proofs of ours.

~

"CH A P. XVIII
 The fume. fubjed. continueds

W’HEN the Portugnefe and Caftilians bore fway
. in the Eaft Indies, commerce had. fuch opulens
branches, that their princes did not fail to: feize: them.
" This: mined their fettlementsin thoefe parts of the world..
- The viceroy;of Goa granted exclufive: privileges to
particular perfons. " The people had no confidence in
thefe men, and the: commerce declined by the perpetual
change of thofe to whom it was intrufted; nobody. tools
care to improve it, or to leave it entire to his fucceflor.
Io fhort, the profit centered-in @ few hands, aad. was not
{afficiently extended.

* Zonaras,. . . . °,

"B 2
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CHAP XIX

Of commerce in a monarchy.

T is contrary to the fpirit of commerce, that any of
the nobility fhould be merchants in a monarchical
government, ¢ This, (faid the emperors * Honorius
* ¢ and Theodofius,) would be pernicious to cities, and
“ would remove the facility of buying and felling be-
¢ tween the merchants and the plebeians.”

It is contrary to the fpirit of monarchy, to admit the
nobility into commerce. The cuftom of fuffering the
pobility of England to trade is one of thofe things which
has there greatly contributed to weaken the monarchical
goverament, )

CHAP XX
A fingular refleSion.

ERSONS, ftruck with the pra&ice of fome ftates,
imagine, that in France they cught to make laws to
engage the nobility to enter into commerce. But thefe
laws would be the means of deftroying the nobility, with-
out being of any advantage to trade. The pra&ice of
this country is extremely wife; merchants are not nobles,
though they may become fo: They bave the hopes of
obtaining a degree of nobility, unattended with its -
afual inconveniencies. There is no f{urer way of being
advanced above their profeffion, than to manage it well,
or with fuccefs, which is generally the confequenceof
fuperior ability. »
Laws, which oblige every onc to continue in his pro-
feflion, and to devolve it to his children, neither are,

® Leg. nobiliores cod. d¢ com. et leg. ult. de refeind. vendit.
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nor can be of ufe in any but { defpotic kingdoms, where
no body either can or ought to have emulation.

Let none fay, that every one will fucceed better in
his prefeflion, when he cannot change it for another. I
fay, a perfon will fuccced beft, when thofe who have
excelled hope to arife to another.

The poffibility of purchafing honour with gold en-
courages many merchants to put themfelves in circum.
ftances. by which they may attain it. 1 do not take
upon me to examine the juftice of thus bartering for
money the reward of virtue. There are governments
where this may be very ufeful.

In France, the dignity of the long robe, which places
thofe who wear it between the great nobility and the
people, and without having fuch fhining honours as the
former, has all their privileges; a dignity which, while
this body, the depofitary of the laws, is encircled with
glory, leaves the private members in a mediocrity of
fortune; a dignity in which there is no other means of
diftin&ion, but by a fuperior capacity and virtue, but
which ftill leaves in view one much more illuftrious s
The warlike nobility likewife, who conceive that, what-
ever. degree of wealth they are poflefled of, they may
ftill increafe their fortunes, but who are athamed of
augmenting, if they begin not with diffipating their
eftates; who always ferve their prince with their whole
capital ftock, and, when that is funk, make room for
others who follow their example; who go to war, that
they may pever be reproached with not having been
there; who, when they can no longer hope for riches,
live in expeQation of honours, and, when they have
not obtained the latter, enjoy the confolation of having
acquired glory: All thefe things together have neceffarily
contributed to augment the grandeur of this kingdom';
and, if for two or three centuries it has been inceflantly
increafing in power, this muft be attributed not to for-
tune, who was never famed for conftancy, but to the

goodnefs of its laws.
4 This is attually very often the cafe in fuch governments.
B3
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CHAP XXIL
To awhat nations cotimeree iz prijudicial.

ICHES confifts either in lands, or in moveable
effeéts. The lands of every country are commonly
poflefled by the nativea. The laws of moft ftates render
foreigners averfe from purchafing their lands; and no-
thing but the prefence of the owner improves them$
thie kind of riches thercfore belongs to every ftate in
pasticular,  Dut moveable cffe@s, as money, notes, bills-
of exchange, ftacks in companies, veflels, and, in fine,
all merchandifes, belong to the whole world in general;
which in this refpeét is compofed of but one fingle ftate,-
of which all the focicties. upon earth are members. The
people who poeflefs more of thef¢ moveable effe&ts tham
any other in: the univerfe, ate the moft rich. Some.
ftates have an immenfe quantity, acquired by their
commodities, by the labour of their mechanics, by their:
induftry, by their difcoveries, and even by chance. The
dvarice of natiens makes them quarrel for the moveables:
of the whole univerfe. If we could find a ftate fo un«.
happy, as to be deprived of the effe@s of other countries,.
and at the fame time of almoft all its own, the proprie-
tors of the lands would be only planters to foreigners.
This ftate, wanting all, could acquire nothing: where«
fore it would be much better for the inhabitants not ta
bave the leaft commerce with any nation upon earth j
for commerce, in thefe circumftances, muft neceffarily
load them te-poverty. )

_ A country that cenftantly exports fewer manufacs.
tures or commodities than it reccives, will foon find
the balance finking; it will receive lefs and lefs, till
falling into extreme. poverty, it will reccive nothing
-at all. .

In trading countries, the fpecie which fuddenly’
vanifbes quickly returns, becaufe thofe nations that
_have received it are its debtors; but it never returns .
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into thofe flates of which we have juft been fpeaking,
becaule thofe who have received it owe them nothing.

Poland will fetve us for an example. It has fcareely.
any of thofe things which we call the moveable cffe&ts of
the univerfe, except corn, the produce of its lands.
Some of the lords poffels entire provinces; they opprefs
the hufbandmen in otder to have greater quantities of
corn, which they fend to ftrangers, to procure the fu- -
perfluous demands of luxury. If Poland had no foreign
trade, its inhabitants would be more happy. The gran-
dees, who would have only their corn, would give it to
their peafants for fubfitence; as their too extenfive.
eftates would become burdenfome, they would therefore
divide them amongft their peafants; every one would
find fkins or wool 1n their herds or flocks, fo that they
would no longer be at an immen{e expence in providing
cloaths; the great, who are always fond of luxury, not
being able to find it but in their own coumtry, would en-
courage the labour of the poor. This nation, I affirm,
would then become more flourithing, at leaft, if it did
not become barbarous; and this the laws might eafily
prevent. ,

‘Let us next confider Japan. The vaft quantity of
what they can receive is the caufe of the vait quantit
of merchandifes they are capable of fending abroz!.
Things are thus in as nice an cquilibrium, as if the im.
portation and exportation were but fmall. Befides, this
kiod of exuberance in the ftate is produive of a thows
fand advantages: there is a greater confumption, a
greater quantity of thofe things on which the arts are
exercifed; more men employed, and more numerous
means of acquiring power: exigencies may alfo happen,
. that may require a {peedy affitance, which fo opulent a

flate can better afford than any other. It is difficult fop
8 country to avoid having fuperfluities: but it is the na-
.ture of commerce to render the fuperfluous ufeful, and
the ufeful neceflary. The flate will be therefore able
to &:ﬁord- neceffaries to a much greater number of fub. -

€
J. Let_us fay then, that it is not thofe nations who have
nced of pothing, that muft lofe by trade; it is thofe
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who have need of every thing. It is not fuch people as
. have a fufficiency within themfelves, but thofe who are

thoft in want, that will find an advantage in putting a
ftop to all commercial intercourfe.

e e ——

-

BOOK XXIL

Of Laws relative to Commerce, confidered in the
Revolutions it has met with in the World.

CHAP I

Some general confiderations.

T HOUGH commerce be fubje&t to great revolu- -
tions, yet it is poffible that certain phyfical caufes,
as the qualities of the foil or the climate, may fix its
nature for ever.

We at prefent carry on the trade of the Indies merely
by means of the filver which we fend thither. The*
Romans carried annually thither about fifty millions of
fefterces; and this filver, as ours is at prefent, was ex-
changed for merchandifes which were brought to-the
welt.  Every nation, that ever traded to the Indies, has
conftantly carried bullion, and- brought merchandifes in
return, )

It is nature herfelf that produces this effe&t. The In-
dians have their arts adapted to their ranner of living.
Our luxury cannot be theirs, nor their wants ours.
Their climate neither demands nor permits hardly any
thing which comes from us. They go in a great mea-
fure naked; fuch cloaths as they have the country itfelf
furnithes; and their religion, which is deeply rooted,
gives them an averfion for thofe things that ferve for our
nourifaiment, They want therefore nothing but our

® Pliny lib. vi. cap. 23.
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bullion, to ferve as the medium of value, and for this
they give us merchandifes in return, with which the fru-
gality of the people, and the nature of the country;
furnifhes them in great abundanee. Thofe ancient *
authors, who have mentioned the Indies, defcribe them
juft as we now find them, as to their policy, cuftoms,
and manners. The Indies have ever been, they will ever
be, the fame Indies they are at prefent; and, in every
period of time, thofe who trade to that country mult
carry fpecie thither, and bring none in return.

CHAP IL

Of the people of Africa.

THE greateft part of the people on the coaft of A-

frica are favages and barbarians. The principal
reafon I believe of this is, becaufe the fmall countries,
capable of being inhabited, are feparated from each o-
“ther by large and almoft uninhabitable tra&ts of land.
They are without induftry or arts. They have gold in
abundance, which they receive immediately from the
hand of pature. Every civilized ftate is therefore in &
condition to traffic with them to advantage, by raifing
their efteem for things of no value, and recciving a very
bigh price in return.

CHAP.rlII.

That the ‘wants of the people in the fouth are different from
 thofe of the north. :

IN Europe there is a kind of balance between the
fouthern and northern nations. - The firft have every. -
convenience of life, and few of its wants: the laft have
many wants and few conveniencies. To one Nature has
given much, and demands but little; to the other fhe

* Sce Pliny, book vi. chap. 19.-and Strabe, book xv.
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hae 8imr but little; and demands a:great deal. The-
equilibrium is maintained by the lazinefs of the fouthern
pations, and by the induftry and a&ivity which fhe bas
given to thofe in. the north. The-latter are obliged to uns
dergo exceflive labour, without which they would want
overy thing, and degenerate into barbarians,. This has
naturalized flavery to the people: of the fouth; asthey
ean: eafily difpenfe with riches, they cas more eafily: difs
penfe with liberty: But. the people of the north have
need of liberty, for this can beft procure themr the
means of fatisfying all thofe wants which they have re-
ccived from nature. The people of the north then are
in a forced ftate, if they are not either free or barbarians.
Almott all the people of the fouth are in fome meafure
in a-ftate of violevioe; if they: ate not flaves.

CHAP IV,

The prinsipol difference betaween the commerce of the ancients
- and the modirne.

"F'HE world hias found: itfelf, from time to timve, it

- different fituations; by which the face of commerce
has.been alteredt  The- tradeof Europs isat prefent.car-
ried on principally from. the north to the fouth; and the
difference of climates is the caufe that the feveral. nations
have great occafion for the merchandifes of each other.
For example, the liquors of the- fouth, which are car-
ried to the north, form a commerce little known to the
ancients. Thus the burden of veflels, which was for-
merly computed by meafures of corm, is at’ prefent der
termined by tons of liquar:.. o

The ancient commerce, as far as it is known to us,
wad cartied on from one port in the Mediterranean to
avother, and was almoft wholly confined: to the fouth:
Now the people of the fame climate, having mearly
the fame thing® of their own, have not the fane need
of trading amongft: themfelves as with thofe of a differs
ent climate. The commerce of Europe was therefore
formerly lefs-extended thau at prefent. -
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This does not -all contradi® what I have faid of our
eommeree to the Indies; for here the prodxglous differ~
ence of climate deftroys all relation bctwcen their wants
and ours. .

CHAP V.
Other differences.

COMMERCE is fometimes deftroyed by econque-
rors, {ometimes cramped by monarchs; it traverfes
the earth, flies from the place where it is opprefled, and
ftays where it has liberty to breathe: It reigns at prefent
where nothing was formerly to be feen but deferts, -feas,
and rocks; and, where it once reigned, now there are
only. deferts.

* To fee Colchis in its prefent fituation, which is nor
more than a vaft foreft, where the people are every day
decreafing, and only defend their liberty to fell thema
felves by piece-meal to the Turks and Perfians; one
could never imagine, tbat this country had ever, in the
time of the Romans, been full of cities, where com.
merce convened all the nations of the world. We find
no monument of thefe fadts in the country itfelf; there
are no traces of them, except in * Pliny and Strabo t.

“The hiftory of commerce is that of the communica-
tion of people. Their numerous- defeats, and the flux
and reéflux of populations and devaftations, here form the
moft extraordinary events. :

CHAP VL

Of the commerce of the ancients.

THE immenfe treafures of Semiramis }, which could
not be acquired in a day, give us a reafon to be-
lieve, that the Affyriaus themlfelves had pillaged other
rich nations, as other nations afterwards pillaged them.

¢ Lib. vi, t Lib. 3, $ Diodorys, lib, 3
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The effe@s of commerce isriches; the confequence of
riches, luxury; and thatof luxury, the perfe&ion of arts.

We find that the arts were carried to great perfe&ion
in the time of Semiramis *, which is a fufficient indica-
_ tion, that a confiderable commerce was then eftablithed.

In the empires of Afia there was a great commerce
of luxury. The hiftory of luxury would make a fine
part of that commerce. The luxury of the Perfians was
that of the Medes, as the luxury of the Medes was that
of the Aflyrians.

Great revolutions have happened in Afia. The north.
eaft parts of Perfia, viz. Hyrcania, Margiana, Baétria,
£5¢c. were formerly full of flourithing + cities which are
now no more; and the north of this § empire, that is,
the ifthmus which feparates the Cafpian from the Euxine
fea, was covered with cities and nations, which are now
deftroyed.

Eratofthenes || and Ariftobulus learn from Patroclus,
that the merchandifes of India paffed by the Oxus into
the fea of Pontus. Marcus Varro § tells us, that, the
time when Pompey commanded againft Mithridates, they
were informed, that people went in feven days from
Iadia to the country of the Baétrians, and to the river
Icarus, which falls into the Oxus; that by this means
they were able to bring the merchandifes of India acrofs
the Cafpian fea, and to enter the mouth of the Cyrus;
from whenge it was only five days journey to the Phafis,
a river that difcharges itfelf into the Euxine fea. There
is no doubt but it was by the nations inhabiting thefe
{everal countries, that the great empires of-the Affyrians,
Medes, and Perfians, had a communication with the mof}
diftant parts of the Eaft and Weft,

# Diodorus, lib. 2.
4 Pliny, lib. vi. cap. 16, and Strabo, 1ib. xi,
4 Strabo, lib.xi. | Strabo, ibid.
§ Sce Pliny, lib. vi. caQ, 17. Secalfo Strabo, lib. xi. upon the
prffage by which the merchandifes were conveyed from the Phafis
to the Cyruy, .



Chap. 6. THE SPIRIT OF LAWS. s

An entire ftop is now: put to this communication. All
thele countries have been laid wafte by the * Tartars, and’
are ftill infefted by this deftrutive nation. The Oxus
no longer runs into the Cafpian fea; the Tartars, for_
fome private t reafons, have changed its courfe, and it
now lofes itfelf in the barren fands. -

The Jaxartes, which was formerly a barrier between
the polite and the barbarous nations, has had its courfe
turned in the fame manner by the Tartars and it no long-
er empties itfelf into the fea.

Seleucus Nicator formed § the proje&t of joining the
Euxine to the Cafpian fea. This proje&, which would
have greatly facilitated the commerce of thofe days, va-
niﬁ\eg at his || death. We are not certain it could have
been executed in the ilthmus which feparates the two
feas. This country is at prefent very little known; it is
depopulated, and full of forefls; indeed water is not
wanting, for an infinite number of rivers roll into it
from mount Caucafus: but, as this mountain forms the
north of the ifthmus, and extends like two arms § to-
wards the fouth, it would have been a grand obftacle to
fuch an enterprife, efpecially in thofe times when they
had not the art of making fluices.

. It may be imagined, that Seleucus would have joined
the two feas in the very place where Peter I. has fince’
joined them, that is, in that neck of land where the
Tanais approaches the Volga; but the north of the Caf-
pian fea was not then dilcovered,
. ® Thisis the reafon why thofe who have defcribed this country,
fince it has been in the pofleflion of the Tartars, have entirely
disfigured it. The chart made of the Cafpian fea, by order of the
late Czar Peter 1. has difcovered the egregious error of our mo-

dern ones; -and by this it appears, that this fea is conformable to
the rcprefeqtations of the ancients, See Pliny, lib. vi. cap. 13.

# Sec Jenkinfon's account of this, in the colleion of voyages
to the north, vol. iv.

$ Claudius Czfar, in Pliny, lib. vi. cap. 11,
§ He was flaip by Ptolemy Cerannus.

§ See Strabo, lib. xi.

Vo. LI C
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While the empires of Afia enjoyed the commerce of
lIyxury, the Tynans had the commerce of @conomy,
which they extended through the world. Bochard has
employed the firlt hook of his Canaan, in enumerating
the colonies which they fent into all the countries bor-
dering upon the fea; they paffed the Pillars of Hercules,
apd made cftablitfiments # on the coaft of the. ocean.

In thofe times their pilots were obliged to follow the
coafts, which were, if I may fo exprefs myfelf, their
compafs. Voyages were long and painful. The labori.
ous voyage of Ulyfles has been the fruitful {ubject of the
fineft poem in the world, next to that which alone has
the Prcfcrcnce, . - 7

The little knowledge, which the greateft part of the
world had of thofe who were far diftant from them fa-
voured the nations engaged in the ceconomical commerce,
They managed trade with as much obfcurity as they
pleafed: they had all the advantages which the moft ine
telligent nations could take over the moft ignorant.

The Egyptians, a people who by their religion and
their manners were averfe from all communication with
firangers, bad fcarcely at that time any foreign trade,
They enjoyed a fruitful foil, and great plenty. Theiy
country was the Japan of thofe times; it poflefled every
thing within itfelf.

So little jealous were thofe people of commerce, that
they left that of the Red-Sea'to all the petty natians that
had any harboursinit. Here they fuffered the Idumeans,
the Syrians, and the Jews to have fleets. Solomon + em+
ployed in this navigation the Tyrians, who knew thefe

as.

Jofephys £ fays, that his nation being entirely employ,
ed in agriculture, knew little of navigation: the Jews
therefore traded only occafionally in the Red Sea. They
took from the Idumeans Eloth and Eziongeber, from

® They founded Tarteffus, and made a fettlement at Cadiz,
t Kings, book i. chap. 9. Chron. book i, chap. 8.
{ Againtt Apion,
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whom they derived this commerce; they loft thefe two
cities, and with them loft this commerce.

- It was not fo with the Phenicians; theirs was not u
rommerce of luxury; nor was their trade owing to cor-
quett: their frugality, their abilities, their induthiy, their
perils, and the hardthips they fuffered, fendered them
neceffary to all the nations of the world.

Before Alexander, the people bordering on the Red
Bea traded only in this fea, and in that of Africa. The
aftonifhment which filled the univerfe at the difcovery of
the Indian Sea under that conqueror, is of this a fuffi-
vient proof. 1 have obferved *, that bullion was always,
carried to the Indies, and neverany brought Froin thence;
now the Jewifh fleets, which brought gold and filver by
the way of thie Red Sea, returned from Afiica, and not
from the Indics, )

Befides, this navigation was made on the ecaftern
coalt of Africa; for the ftate of navigation at that
time is a convincing proof that they did not fail to
a very diftant fhore. I am not ignorant, that the
fleets of Solomon and Jehofaphat returned only every
three years; but I do not fee that the time taken up
in the voyage is any proof of the greatnefs of the dil-
tance.

Pliny and Strabo informs us, that the junks of India
and the Red Sea were twenty days in performing a
voyage, which a Greek or Koman veflel ‘would ae-
complith in feven$. In this proportion, a voyage of
one year, made by the flects of Greece or Rome, would
take very near three, when performed by thoft of So-
lomon. ‘ :

Two fhips of unequal fwiftnefs do not perform their
voyage in a time proportionate to their fwiftnefs. Slow-
nels is frequently the caufe of much greater flownefs.
‘When it becomes neceffary to follow the coafts, and to
be inceflantly in a_different pofition, when they muft
wait for a fair wind to get out of a gulf, and for

. Chép. 1. of this book.
t Sce Pliny, lib. vi. cap. 22. and Strabo, lib. xv.
C:z
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.another to proceed; a good failor takes the advantage of
every favourable moment, while the other fill continues
o a difficult fituation, and waits many days for another
ehange. .
This flownefs of the Indian veffels, which in an
equal time could make but the third of the way of
thofe #f the Greeks and Romans, may be explained
by what we every day fee in our modern navigation.
The lodian veffels, which were built with a kind of
fea-rufhes, drew lefs water than thofe of Greece and
Rome, which were of wood, and joined with iron.
We may compare thefe Indian veffels to thofe at pre-
‘fent made ufe of in ports of little depth of water. Such
are thofe of Venice, and even of all * ltaly in general,
of the Baltic, and of the province of + Holland. Their
fhips, which ought to be able to go in and out of port,
arc built round and broad at the bottom, while thofe of
.other nations, who have good harbours, are formed to
fink deep into the water. This mechanifm renders thefe
Jaft-mentioned veflels able to fail much nearer the wind,
while the firfk can hardly fail, except the wind be nearly
.in the poop. A fhip that finks deep into the water fails
towards the fame fide with almoft every wind; this pro-
ceeds from the refiftance which the veflel, whillt drivea
by the wind, meets with from the water, from which it
- receives a flrong. fupport, and from the length of the
veflel, which prefents its fide to the wind, while from
the form of the helm the prow is turned to the point
Propo{'cd: fo that the can fail very ncar to the wind, or,
in other words, very near to the point from whence the
wind blows. But, when the hull is round and broad at
the bottom, and confequently draws little water, it no
longer finds this fteady fupport; the wind drives the
veflcl, which is incapable of refiftance, and can run them
but with a fmall variation from the point oppofite to the

* They ate moftly fhallow; but Sicily has excellent ports.

+ [ fay the province of Holland; for the ports of Zealand are
deep enough. ‘
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wind. From whence it follows, that broad-bottomed
veffels are longer in performing voyages.
1. They lole much time in waiting for the wind, efpe.
cially if they are obliged frequently to change their
courfe. 2. They fail much flower, becaufe, not having
a proper fupport from a depth of water, they, cannot
carry fo much fail. 1f this be the cafe at a time when
the arts are every where known, at a time when art
corre&s the defe&ts of nature, and even of art itfelf;
if at this time, I fay, we find this difference, how
-great muft that have been in the navigation of the
ancients? : , :
I cannot yet leave this fubje@. The Indian veffcls
were {mall, and thofe of the Greeks and Romans, if
we except their machines built for oftentation, much lefs
than ours. Now, the -fmaller the veflel, the greater
danger it encounters from foul weather. A tempeft,
that would fwallow up a fmall veffel, would only makea
large one roll. The more one body is furpaflcd by an-
other in bignefs, the more its furface is relatively {mall.
From whence it follows, that in a fmall fhip there is a
lefs proportion, that is, a greater difference as to the fur-
face of the veflel, and the weight or lading the can carry,
than in a large one. We know that it is a pretty gene-
ral pratice, to make the weight of the lading equal to
that of half the water the veflel is able to coutain.
Suppofe a veffel will contain eight hundred tons, her
lading then muft be four hundred; and that of a veflel,
which would hold but four hundred tons of water,
would be two hundred tons. Thus the'largenefs of the
firft (hip will be to the weight fhe carries, as eight
to four, and that of the fecond as four to two. Let us
fuppofe then, that the furface of the greater is to the
furface of the {maller as eight to fix; the furface of this
will be to her weight as fix to two, while the furface of
the former will be to her weight ouly as cight to four.
Therefore, as the winds and waves a& only upon the -
furface, the large veflel will by her weight refift their
impetuofity much more than the fmall. We find from
hiftory, that, before the difcovery of the marines’s com-
pafls, four attempts were mcade to fail round the coaflt of
’ 3
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Africa. The Pheenicians fent by * Necho, and Eudoxus §
flying from the wrath of Ptolemy Lathyrus, fet out from
the Red Sca, and fucceeded. Satafpes § fent by Xerkes,
and Haneo by the Carthaginians, fet out from the
‘Pillars of Hercules, and failed in the attempt. .

The capital point in furrounding Africa was, to difs
cover and double the Cape of Good Hope. Thofe who
{fet out from the Red Sea found this cape nearer by halfy
than it would have been in fetting out from the Mediters
rancan. The fhore from the Red Sea is not fo fhallowy
as that from the Cape | to Hefcules’s Pillars. The dif-
covery of the Cape by Hercules’s Pillars was owing te
the invention. of the compafs, which permitted thenm
to leave the coaft of Africa, and to launch out § into
the vakt ocean, in order to fail towards the ifland of St:
Helena, or towards the coaft of Brafil. It was there.
> fore very poffible fof them to fail from the Red Sea into
the Mediterranean, but not to fet out from the Mediters
fanean to retutn by the Red Sea.

Thus, without making this grand circuit; aftet ~
shich they could hardly ever hope to return, it wag
inoft natural to trade to the caft of Africa by the
%eld Bed, and to the weftern coafts by Hercules’s

illars. \

® He was défirous of conqueting it. Herodotas, lib. in:

. # Pliny; lib. ii. cap. 67. Pomponius Mela, lib: iii. cap 9.
1 Herodotus in Melpomene.

|l Add to this what I thall fay, ih chap. viii: of this book, ot
the navigation of Haono:
. ‘§ In the months of O&ober, Novembet, Deceribier, and Janu-
ary, the wind in the Atlantic ocean is found to blow north-eaft §
our fhips therefore either cfofs the line, and to avoid the wind;
which is there generally at eaft, they dire@ their courfe to the

fouth, or clfe they enter into the totrid 2one; in thofe places whete
the wind is at welts
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CHAUP VIL

Gf the tommerce of the Greeks, and that of Egypt, afier
] the conquefl of Alexander.

R

HE firk Orecks were all pirates. Minos, who ens
joyed the empire of the fea, was only more fuccefss
ful, perhaps, than others in piracy ; for his maritime
dominion extended no farther than round his own ifle,
. But, when the Grecks became a great people, the. Athes
mians obtained the real dominion of the fea, becaufe this
trading and vi@orious nation gave laws to the moft pos
tent monarch * of that time, and humbled the maritime
wers of Byria, of the ifle of Cyprus, and Phonicia.
But this Athenian lordthip of the fea deferves to be
more particularly mentioned. « Athens,” fays Xevo-
phon +, ¢ rules the fea; but,- as the country of Attica
. #¢is joined to the continent, it is ravaged by enemies,
¢ while the Athenians are engaged in diftant expedis
s¢ tions. Their leaders fuffer theit lands to be deftroyed,
#¢ and fectre their wealth by fending it to fome ifland.
s¢ The populace, who are not pofleffed of lands, have
% no uneafinefs. . But, if the Athenians inhabited an
¢ ifland, and befides this enjoyed the empire of the fes,
#¢ they would, as long as they were pofleffed of thefe
¢ advantages, be able to annoy others, and at the fame
¢ time be out of all danger of being annoyed.” One
would imagisic that Xenophon was {peaking of England,
The Athenians, a people whofe heads were filled with
ambitious proje@s; the Athenians, who augmented
their jealoufy, infead of increafing their influence; who
.were more attentive to extend their maritime power thaa
enjoy i3 whofe political goverament was fuch, that the
" common people diftributed the public revenwes amongft
them{elves, while the rich were in a flate of oppreflions

® The king of Perfia.
4 On the Athenisn republic.
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the Athenians, I fay, did not carry on fo extenfive a
commerce as might be expeéted from the produce of
their mines, from the multitude of their flaves, from the
number of their feamen, from their influence over the
citics of Greece, and above all, from the excellent infti-
tutions of Solon. Their trade was almoft wholly con-
fined to Greece, and to the Euxine fea, from whence
they drew their fubfiftence.

. Corinth feparated two feas, and opened and fhut
the Peloponnefus: it was the key of Greece, and a city,
in fine, of the greateft importance, at a time when the
people of Greece were a world, and the cities of Greece
nations. lts trade was very extenfive, having a port to
receive the merchandifes of Afia, and another for thofe
of Italy; for the great difficulties which attended the
doubling Cape Malea, where the * meeting of oppofite
winds caufes fhipwrecks, induced every one to go to
Corinth, and they could even convey their veffels over
land from one fea to the other. Never was there a city,
in which the works of art were carried to fo high a
degree of perfe@ion. But here religion finifhed the
corruption, which their opulence began. They ereéted
a temple to Venus, in which more than a thoufand
courtefans were confecrated to that deity: from this
feminary came the greateft part of thofe celebrated beau.
ties, whofe hiftory Athenzus has prefumed to commit to
writing.

Four great events happened in the reign of Alexan.
der, which entirely changed the face of commerce ; the
taking of Tyre, the conqueft of Egypt, that likewife
of the Indies, and the difcovery of the fea which lies
fouth of that country. The Grecks of Egypt found
themfelves in an excellent fituation for carrying on a
prodigious commerce; they were mafters of the ports of
the Red Sea; Tyre, the rival of all the trading nations,
was no more; they were not conftrained by the ancient ¥
fuperftitions of the country; and Egypt was become the
centre of the univerfe.

® See Strabo, lib. viii.
1+ Which infpired an averfion for frangers,
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. The empire of Perfia'exterded to the Indus *. Darius,
long before Alexander, had fent + fome veflels which
failed down this river, and paffed even into the Red Sea.
How then were the Greeks the firft who traded to the
Indies by the fouth? had not the Perfians done this be-
fore? Did they make no advantage of feas which were
fo near them; of the very feas that wathed their coafts?
Alexander, it is true, conquered the Indies; but was it
neceflary for him to conquer a country, in order to trade
with it? This is'what 1 fhall now examine. ,
Ariana §, which extended from the Perfian Gulf as
-far as the Indus, and from the South Sea to the mouh-
tains of Paropamifus, depended indeed in fome mealure
on the empire of Perfia; but in the fouthern part it ras
barren, fcorched, rude, and uncultivated. Tradition ||
relates, that the armies of Semiramis and Cyrus perifthed
in thefe deferts; -and- Alexander, who caufed his fleet to
follow him, could not avoid lofing in this place a great
part of his army. The Perfians left the whole coaft to
.the Icthyophagi §, the Orite, and other barbarous na-
tions. Befides, the Perlians were no great failors *,
and their very religion debarred them from entertaining
any fuch notion as that of a maritime commerce. The
voyage undertaken by Darius’s direétion upon the Indus
.and the Indian fea, proceeded rather from the caprici-
“oufnels of a prince vainly ambitious of fhewing his power,
than from any fettled regular proje@. It was attended
with no confequence, either to the advantage of com.
merce, or of navigation. They emerged from their ig~
norance, only to pluage into it again.

. Smbo\ lib. xv.

4 Herodotus in Melpomene.

{ Strabo, Lib. xv.

§ Strabo, lib. xv. .

§ Pliny, lib. vi. cap. 23. Strabo, lib. xvi.

® They failed not upon the river, left they fhould defile the
oements.  Hyde's Religion of the Perfians. Even to this day they

have no maritime commerce. Thofe who take to the fea are
treated by them as Atbicifts, )
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" Befides, it was a received opinion * before the expedi-
tion of Alexander, that the fouthern parts of Indix
were uninhabitable +. This proceeded from a tradition,
that Semiramis } had brought back from thence only
twenty men, and Cyrus but feven.

Alexander entered by the north. His defign was to
march towards the Eaft; but having found a part of the
fouth full of great nations, cities, and rivers, he attempt-
ed to conquer it and fucceeded.

He then formed the defign of uniting the Indies to
the weftern nations by a maritime commerce, as he had
already united them by the colonies he had eftablithed by
land. :

He ordered a fleet to be built on the Hydafpes, and
then fell down that river, entered the Indus, and failed
even to its mouth. The fleet followed the coait from
the Indus along the banks of the country of the Oritz,
of the Icthyophagi, of Carmania and Perfia. He built
cities, and would not fuffer the Icthyophagi to live on
fith |}, being defirous of having the borders of the fea in-
habited by civilized nations. Oaneficritus and Nearchus
wrote a journal of this voyage §, which was performed
in ten months. They arrived at Sufa, where they found
Alexander, who gave an entertainment to his whole army.
He had left the fleet at Patala *, to go thither by land.

This ptince had founded Alexandria, with a view of
Fecuting his conquelt of Egypt ; this was a key to open
it in the very place where the kings § his predecefiors

® Strabo, lib. xv.

+ Herodotus (in Melpomene) fays, that Darius conquered the
Indies; this muft be underftood only to mean Ariana; and even
this was only an ideal conqueft.

$ Strabo, lib. xv.

i Plioy book vi. chap. 23.

§ 1Ibid. : :

® Acity in the ifland of Patalena, at the mouth of the Indus.

4 Alerendria was founded on a flat fhore, called Rhacotis,
where, in ancient times, the kings had kept a garrifon, to prevent
all firangers, and more particularly the Grecks, from entering
the country. Pliny, lib. v. cap. 30. Strabo, lib, xvsi.
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had a key to fhut it; and he had not the leat thought
of a commerce, of which the difcovery of the Indian fea
could alone give him the idea.

The kinga of Syria left the commerce of the foyth to
thofe of Egypt, and attached themfelves only to the
northern trade, which was carried on by means of the
Oxus and the Cafpian fea. They then imagined. that
thig fea was part of the Northern Ocean *. Seleucus
and Antiochus applied them{elves to make difcoveries in
it, with a particular attention; and with this view they
{coured it with their fleets +. That part which Seleucus
furveyed, was called the Seleucidian fea; that which
Antiochus difcovered, received the name of the fea of
Antiochus. Attentive to the proje&ts they might have
formed of attacking Europe from hence on the back of
Gaul and Germany, they negle€ted the feas on the
fouth ; whether it was that the Ptolemics, by means of
their flects on the Red Sea, were already hecome the:
mafters of ity or that they had difcovered an invincible:
averfion in the Perfians againft engaging in maritime-
affairs; or, in fine, that the general fubmiffion of all the
people in the fouth, left no room for them to flatter
themfelyss with the hapes of further coequefts. ,

I am furprifed, 1 confefs, at the obftinacy with which
the Anciopta believed that the Cafpian fea waa a past of
the acean. The expeditions of Alexander, of the kings
of Syria, of the Parthians, and the Romans, could pot:
make them change their fentiments; notwith@tanding
thele nations deferibed the Cafpian fea with a wonderful
exalnefa: but men are generally {o tenacious of their
errors, that they acquiefce to truth as late as poffible..
When only the fouth of this fea was known, it was at
firft taken for the oceans in proportion as they advanced
along the banks of the Northern coaft, inftead of ima-
gining it a great lake, they ftill believed it to be the
ocean, that here made a fort ¢£ a bay; when they had
almoft finithed its circuit, and had quite furveyed the

® Pliny, lib. ii. cap. 6. :
t Pliny, lib, vi. cap. 12, and Strabg, lih. ii, p. §97,
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northern coaft, though their eyes were then opened, yet
they fhut them once more; and took the mouth of the
Volga for a ftrait, or a prolongation of the ocean.

The land-army of Alexander had been on the Eaft
only as far as the Hyphafis, which is the laft of thofe
rivers that fall into the Indus: thus the firft trade which
the Greeks carried on to the Indies was confined to a
very {mall part of the country. Seleucus Nicanor pe-
netrated as far as the Ganges *, and by that means
difcavered the fea into which this river falls, that is te
fay, the bay of Bengal.. The Moderns difcover countries
by voyages at fea; the Ancients difcovered feas by
conquefts at land. '
- Strabo +, notwithftanding the teftimony of Apollo-
dorug,*feems to doubt whether the Grecian kings T of
Baétria proceeded farther than Seleucus and Alexander.
I am apt to think they went no further to the Eaft, and -
that they did not pafs the Ganges; but they went farther
towards the fouth: they difcovered Siger ||, and the.
* ports in the Guzarat and Malabar, which gave rife to
" the navigation I am going to mention.

» Pliny informs us §, that the navigation of the

Indies was fucceffively carried on by three different
ways. At firlt they failed from the cape of Siagre
to the ifland of Patalena, which is at the mouth of the
Tudus. . This we find was the courfe that Alexander’s
fleet ftecred to the Indies. They took afterwards *.
a fhorter and more certain courfe, by failing from the
fame cape or promontory. to Siger: this can be na.
other but the kingdom of Siger, mentioned by Stra.
bo +, and difcovered by the Grecian kings of Baétria,

" * Pliny, lib. vi. cap.17.
" § Lib. xv. . )
t The Macedonians of Ba&ria, India, and Ariana, having .
feparated themfelves from Syria, formed one great fate,
§ Apollonius Adrumatinus in Strabo, lib, ii
§ Lib. vi. cap. 23.
* Pliny, lib. vi. cap. 23.
. t Lib. xi. Sigertidis regnum,
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Pliny, by faying that this way was fhorter than the
other, can mean only that the voyage was made in lefs
time; for as Siger was difcovered by the kings of
Baétria, it muft have been further than the Indus: By
this paffage they-muft therefore have avoided the wind-
ing of certain coafts, and taken advantage of particular
winds. The merchants at lalt took a third way; they
failed to Canes, or Ocelis, ports fituated at the entrance
of the Red Sea; from whence, by a weft wind, they
arrived at Muaziris, the firft ftaple town of the Iadies,
and from thence to the other ports.

Here we fee, that inftead of failing to the mouth of
the Red Sea as far as Siagre, by coafting Arabia Felix
to the north-eaft, they ftecred direitly from weft to eaft,
from one fide to the other, by meaas of the trade-winds,
whofe regular courfe they difcovered by failing in thefe
Ratitudes. The Ancients never loft fight of the coafts,
but when they took advantage of thefe. winds, which
were to them a kind of compafs.

Pliny fays *, that they fet fail for the Indies in the
middle of fummcr, and returned towards the end of
December, or in the beginning of January. This is
entirely conformable to our naval journals. In that part
of the Indian fea which is between the peninfula of
Africa, and that on this fide the Ganges, there are two
monfoons; the firft, during which the winds blow from
weft to eaﬁ begms in the month of Auguft or Septem.
ber; and the fecond, during which the wind is in the
caft, begins in January. Thus we fet fail from Africa
to Malabar, at the feafon of the year that Ptolemy’s
feet-ufed to fet out from thence; and we return too at
the fame time as they.

Alexander’s fleet was feven months in failing from
Patala to Sufa. It fet out in the month of July, that
is, at a feafon when no fhip dares now put to fea to
return from the Indies. Between thefe two monfoons
there is an interval of time, during which the winds
vary; when a north wind, meeting with the commen

® Lib, vi. cap. 23. 7
Vou. IL D
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winds, raifes, efpecially near the coafts, the moft ter,
rible tempefts. Thefe continue during the months of
June, July, and Augult.  Alexander’s fleet therefore
fetting fail from Patala in the month of July, muft
" have been expofed to many florms, and the voyage
muft have been long, becaufe they failed againit the
trade-wind.

Pliny fays that they fet out for the Indies at the end
of Summer; thus they fpent the time proper for taking
gdvantage of the trade-wind, in their paflage from
Alexandria to the Red Sea.

Obferve here, 1 pray, how navigation has by little
and little arrived at perfe&tion. Darius’s fleet was two
years and a half * in falling down the Indus, and going

“to the Red Sea. Afterwards the fleet of Alexander +,
defcending the Indus, arrived at Sufa in ten months,
having failed three months on the Indus, and feven on
the Indian fea: at laft the paffage from the coalt of Ma-
labar to the Red Sea was made in forty days {.

Strabo ||, who accounts for their ignorance of the
countries between the Hypanis and the Ganges, {ays,
that there were very few of thofe who failed from Egypt
to the Indies, that ever proceeded fo far as the Ganges..
Their fleets, in fa&, never went thither; they failed
with the weftern trade-winds from the mouth of the
Red Sea to the coaft of Malabar. They caft anchor in
the ports along that coaft, and never attempted to get
round the peninfula on this fide the Ganges by Cape
Comorin and the coaft of Coromandel. The plan of
navigation laid down by the kings of Egypt and the
Romans was, to fet oyt and return the fame year §.

Thus it is demonftrable, that the commerce of the
Greeks and Romans to the Indies was much lefs ex-
tenfive thau ours. We know immenfe countries which

* Herodotus in Melpomene,
+ Pliny, lib. vi. cap. 2,3;

§ 1bid.

I Lib, xv.

s ?liPY| lih. vi, Fap. 23,
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to them were entirely unknown; we traffic with all the
‘Indian nations; we even manage their trade, and in our
bottoms carry on their commeree.

But this commerce of the Ancients was carried on
with far greater facility than ours. And if the Moderns
were to trade only to the coaft of Guzarat and Malabar,
and, without feeking for the foutherh ifles, weve fatis..
ficd with what thefe iflanders brought them, they would
certainly prefer the way of Egypt to that of the Cape
of Good Hope. Strabo informs us *, that they traded
thus with the people of Taprobane.

I thall finith this chapter with a refle&tion. Ptolemy
the geographer + extends the Eaftern part of known
Africa to Cape Praffum, and Arian { bounds it by
Cape Raptum. OQur beft maps place Cape Praflum
at Moflambique, in 14 degrees and a half fouth la- -
titude, and Cape Raptum at about ten degrees of the
fame latitude. But as the .country extending from
the kingdom of Aian (a kingdom. that indeed pro-
duces no merchandifes) becomes richer in proportion
as it ftretches towards the fouth, as far as the country
of Sofala, where lies the fource of riches; it appears
at firk view aftonifhing, that they fhould have thus re:
trograded towards the north, inftead of advancing to
the fouth. -

In proportion as their knowledge increafed, navi:
gation and trade deferted the coaft of Africa for that
of India. A rich and eafy commerce made them ne-
gle&@ one lefs lucrative, and more full of difficulties.
The eaftern coatt of Africa was lefs known than in the
time of Solomon; and though Ptolemy fpeaks of Cape
Praffum, it is rather as of a place #Mat had been formerly
known, than of one koown at that time. Arrian ||
"bounds the known country at Cape Raptum, becaufe
at that time they went fio further. And though

* Lib. xv.

4 Lib. iv. cap. 7. and lib. viii.

$ Sec the periple of the Ethrean fea.

i| Ptolemy and Arrian were nearly cotemporarics.

D2



38 THE SPIRIT OF LAWS. Book XXI.

Marcian * of Heraclea extends it to Cape Praffum, his
authority is of no weight; for he himfelf confefles +,
that he copies from Artemidorus, and Artemidoras
from Ptolemy.

CHAP VIIL

Of Earthage and Marfeilles.

ARTHAGE increafcd her power by her riches,
and afterwards her riches by her power. Being
miftrefs of the coafts of Africa which are wafhed by the
Mediterrancan, fhe extended herfelf along the ocean.
Hanno, by order of the fenate of Carthage, diftributed
shirty thoufand Carthaginians from Herculey’s Pillars,
as far as Cesne. This place, he fays, is as far from
Hercules’s Pillars, as the latter from Carthage. This
fituation is extremely remarkable. 1t lets us fee that
Hanno limited his fettlements to the 25th degree of
North latitude, that is, to two or three degrees fouth of
the Canaries.

- Hanno being at Cerne, undertook another voyage,
with a view of making further difcoveries towards the
fouth. He took but little notice of the continent. He
followed the coaft for twenty-fix days, when he was
obliged to return for want of provifions. The Cartha-
ginians, it feems, made no ufe of this fecond enterprife.
Scylax fays §, that the fea is not navigable | beyond
Cerne, becaufe it is fhallow, full of mud and fea-
weeds: and in fa@, there are many of thefe in thofe

. ® His work. is to be found § a colle@ion of the fmall pieces
of the Grecian geegraphers, printed at Oxford in 1698, vol. i.
page 10, -

+ Grecian Geographers, page 1, 2.
=~ § Sece his Periples, under the article of Carthage.

{ Sec Herodotus in Mclpomene, on the obftacles which Sa-
tafpes encountered.
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Iatitudes *.  The Carthaginian merchants, mentioned
by Scylas, might find obftacles which Hanno, who had
fixty veffels of fifty "oars each, had furmounted. Diffi-
culties are at moft but relative; befides, we ought not to
confound an enterprife in which bravery and refolution
muft be exerted, with things that require mo estraordi-
mary conduf.

The relation of Hamo's voyage is a fine fragment of
antiquity. 1t was written by the very man that pet«
formed it. His recital is not mingled with oftentation.
Great commanders write their attions with frmplicity
becaufe they receive more glory from fa@s than from
words. The fiyle is'agreeablc to the fubje€t; he deals
not in the marvellous. All he fays of the climate, of the
{oil, the behaviour, the manners of the inhabitants, corre-
fpond with what is every day feen on this coaft of Africas
ene would imagine it the journal of a modern failor.

‘He obferved from his ficet, that in the day-time there
was a prodigious filence on the continent, that in the
night he heard the found of various mufical inftruments,
and that fires might then be every where fecn, fonr@
larger than others. Our relatiors are conformable to
this; it has been difcovered, that in the day the favagest

_ retire into the forefts to avoid the heat of the fum, that
they light up great fires in the night to difperfe the beafls
of ptey, and that they are paffionately fond of mufic and
dancing. '

The fame writer defcribes a volcano with all the
phenomena of Vefuvius; and relates, that he took two
hairy women, who chofe to die rather than follow the
Carthaginians, and whofe fkins he carried to Carthage,
This has been found not void of probability.

This narration is fo much the more valuable as it is
a monoment of Punic antiquity; and from hence alone
it has been regarded as fabulovs. For the Romans

® See the charts and narrations in the firlt voltme of voyages
thiat contributed to the eftablithment of an Eaft-India company,
part i. page 20t. This weed covers the furface of the fea in fuch
a manner, that it can fcarcely be perceived, and veffels eanr only
pafs through it with a ftiff gale.

D3
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retained their. hatred to the Carthaginians, even after
they had deitroyed them. But it was vi€tory alone that
decided whether we ought to fay, ¢ the Punic or the
¢ Roman faith.”” :

Some moderns * have imbibed thefe prejudices. What
is become, fay they, of the cities dc[‘::ribed by Hanno,
of which even in Pliny’stime there remained no veftiges?
But it would bave been a wonder indeed, # any {uch
veftiges had remained. Was it a Carinth or Athens that
ldanno built on thefe coafts? He left Carthaginian
amilies in fuch places as were moft commodious for
trade, and fecured them as well as his hurry eould permit
ugainft favages and wild bealls. The calamities of the
Carthaginians put a period to the navigation of Africa;
thefe families muft neceflarily then either perith or be-
comes favages. DBefides, weré the ruins of thefe cities
even ftill in being, who is it that would venture into the
woods and maifhes to make the difcovery? We find,
however, in Seylax and Polybius, that the Cartbhaginians
had confiderable fettlements on thefe coalts. Thefe are
the veftiges of the cities of Hanno; there are ne others
{rom the fame reafon that there are no other of Carthage
Atfelf. :

.. The Carthaginians were in the high road to wealth s
-and had they gone fo far as four degrees of north lati«
ude, and fifteen of longitude, they would have difcovered
the gold coat. They would then have had a trade of
amuch greater impdrtance than that- which is carried on
at prefent on that coaft, at a time when America feems
‘to have degraded the riches of all other countries. They
.would. there have found treafures, of which they could
never have been deprived by the Romans.

‘Very furprifing things have been faid of the riches of
-Spain.  If 'we may believe Ariftotle +, the Phcenicians
.who arrived at Tartefflus found fo muoeh filver there, that
their fhips could not hold it all; and they made of
this metal their meanelt utenfils. The Carthaginians,

* Mr. Dodwel. See his differtation on Hanno's Periphus,
t Of wonderful things,

P
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according to Diodorus *, found fo much gold and filver
in the Pyrenzan mountams, that they adorned the an.
thors of their fhips with it. But no foundation can be
built oa fuch popular reports. Let us therefore examine
into the fa&ls them/elves.

We find in a fragment of Polybius cited by Strabo 1',

that the filver mines at the fource of the river Bztis, in
which forty thoufand men were employed, produced to
the Romans twenty-five thoufand drachmas a-day, that
is, about five inillons of livres a-year,” at fifty livres to the
mark. The mountains that contained thefe mines were
called the { Silver mountaing; which fhows that they
were the Potofi of thofe times. " At prefent. the mines of
‘Hanover do not employ a fourth part of the wotkmeny
and yet they yield more. But as the Romans had not
niany copper mines, and but few of filver, and as the
Greeks knew none but the Attic mines, which were of
little value,. they mxght well be aftonifhed at their abun-
‘dance. :
. 1n the war that broke out for the fucceffion of Spain,
a man called the Marquis of Rhodes, of whom it was
faid, that he was ruined in golden mines; and enriched
in hofpitals ||, propofed to the court of France to open
the Pyrenzan mines. He alledged the example of the
Tyrians, the Carthaginians, and the Romans. He was
permitted to fearch, but fuught in vain; he Rill alledged,
-and found nothing.

The Carthagintans being mafters of the gold and filver
trade, were willing to be fo of the lead-and pewter.
Thefe metals were carried by land from the ports of
Gaul upon the ocean, to thofe of -the Mediterrane-
an. The Carthaginians were defirous of receiving
" them at the firlt hand; they fent Himilco § to make

¢ Lib. vi, + Lib. iiis H “'Mom argentarius.”
| He had fome fhare in their management.:

§ 1t appears from Pliny, that this Himilco was fent at the fame
time with Hanno; asin the time of Agathocles, there wete a
Hanno and an Hintilco, both chiefs of the Carthaginians. Mr.
Dodwel conjeQures, that thefe were the fame; more efpecially, as
the republic was then in its ﬂounﬂung Qate. .Sce his D.ﬂ'enanon
on Hanno's Periplus, .

to
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a * fettlement in the ifles called Cafliterides, which are
imagined to be thofe of Scilly.’

Thefe voyages from Batica into England have made
fome perfons imagine, that the Carthaginians knew the
compafs: but it is very certain, that they followed the
coafts. There needs no other proof than Himileo’s being
four months in failing from the mouth of the Batis to
England: befides the famous piece of hiftory of the Car.
thaginian + pilot, who, being followed by a Roman
veflel, ran a-ground, that he might not § fhow her the
way to England, plainly intimates, that thole veflels
were very near the fhore when they fell in with each others
. The ancients might have performed voyages, that
would make one imagine they had the compafs, though
they had not. If a pilot was far from land, and during his
voyage had fuch ferenc weather that in the night he
could always fee a polar ftar, and in the day therifing and
fetting of the fun, it is certain he might regulate his courfe
s well as we do now by the compafs: but this muft be =
fortuitous cafe, and not a regular méthod of navigation.

We fee in the treaty which put an end to the firlk
Punic war, that Carthage was principally attentive to

ferve the empire of the fea, and Rome that of the
and. Hanno ||, in his negotiation with the Romans,
declared, that they fhould not be fuffered even to wath
their hands in the fea of Sicily; they were not permitted
to fail beyond the promontorium pulchrum:. they were fos-
‘bid to trade in Sicily §, Sardinia, and Africa; except
at Carthage: an exception that lets us fee there was no
defign to favour them in their trade with that city.

In early times there had been very great wars between

Carthage and Marfeilles * on the fubjeét of fifhing.

® Sec Fefttis Avients.

4 Strabo, lib. iii. tawatds the end. .

$ He was rewarded by the fenate of Carthage. ' -

I Prienfhemius’s fupplement to Livy, decad. 24. 1ib 6:
§ In the partsfubjed to the Carthaginians,

® « Carthagiiienfiom quoque exercitus, cum bellum captis pifs
- @ catorum navibus orfum cffet, fspe fuderunt pacemque vidisde<
% derunt’  Faftin, lib. 2liii. cape §¢ S . '



Chap. 9. THE SPIRIT OF LAWS:- 43

After the peace they entered jointly into the eeconomi-
cal commerce. Marfeilles at length grew jealous, efpe-
cially as being equal to her rival in induftry, fhe was be-
come inferior to her in power. This iz the motive of
her great fidelity to the Romans. The war between the
Iatter and the Carthaginians in Spain, was a fource of
riches to Marfeilles, which was now become their maga-
~zine. The ruin of Carthage and Corinth ftill increafed
-the glory of Marfeilles; and had it not been for the ci-
vil wars, in which this republic ought on no account te
have engaged, fhe would have been happy under the
prote&tion of the Romans, who had not the leaft jealoufy
of her commerce. '

CHAP IX

Of the genius of the Romans as to maritime affairs.

THE Romans laid no ftrefs on any thing but their
land-forces, who were difciplided to ftand always
firm, to fizht on one fpot, and there bravely to die.
They could not like the praQice of feamen, who firft
offer to fight, then fly, then return, conftantly avoid
danger, often make ufe of fratagems, and feldom of
force. This was not fuitable to the genius of the
Greeks +, much lefs to that of the Romans.

They deftined therefore to the fea only thofe citizens
who were not '} confiderable enough to have a place
in their legions. Their marines were commonly freed-
men.

At this time, we have necither the fame efteem for
land-forces, nor the fame contempt for thofe of the fea.
In the firft, | art is decreafed; in the § fecond, it is

4 As Plato has obferved, lib. iv. of laws, -

$ Polybius, lib. iv.
_ 1 Sec the confiderations on the caufes of the rifc and declenfion
of the Roman grandeur. :

& Ibid.
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.augmented: now things are generally efteemed in propor-
‘tion to the degree of ability requifite to difcharge
them.

CHAP X

Of the genius of the Romans with refpe8 to commerce,

HE Romans were never diftinguithed by a jealoufy

for trade. They attacked Carthage as a rival, not
as a trading nation. They favoured trading cities, tho’
they were not fubjet to them. Thus they increaled the
power of Marfcilles by the ceffion of a¥arge territory.
They were vaftly afraid of barbarians; but had not the -
leaft apprehenfion from a tiading people. Their genius,
their glory, their military education, and the very form
of their government, eftranged them from commerce.

In the city they were employed only about war,
ele&ions, fa&tions, and law-fuits; in the country about
agriculture; and, as for the provinces, a fevere and tyran-
nical government was incompatible with commerce.

But their political conftitution was not more oppofite
to trade, than their law of nations. ¢ The people, (fays *
¢« Pomponinus the civilian}, with whom we have neither
¢ friendfhip, nor hofpitality, por alliance, are not our
¢ enemies ; however, if any thing belonging to us falls
¢ into their hands, they are the proprictors of it; free-
¢ men become their flaves; and they are upon the fame
¢ terms with refpeét to us.”

Their civil law was not lefs oppreffive.- The law of
Conftantine, after having fligmatized as baftards the chil-
dren of perfons of a mean rank, who had been married
to thofe of a fuperior ftation, confounds women who kee,
a + fhop for vending merchandifes, with flaves, with
women who keep taverns, with alrefles, with the daugh-
ters of thofe who keep public ftews, or who had been

¢ Leg. 5. ff. de captivis.

h_;‘.“ Que mercimoniis publice prz:fuit."’. Leg. 5. ¢od. de natural:
ris,
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condemned to fight in the amphitheatre: this had its ori-
ginal in the ancient inflitutions of the Romans.

1 am not ignorant, that men prepoflcfled with thefe
two ideas, that commerce is of the greateft fervice to a
ftaie, and that the Romans had the beft regulated go-
vernment in the world, have believed that they greatly
honoured and encouraged commerce; but the trut.h 15,
they feldom troubled their heads about it.

CHAP. XI,

Of the commerce of the Ramam awith the barbarians.
’

’-l’HE Romans having ere@ted Europe, Afia, ands
Africa into one vaft empire; the weaknefs of the
people and the tyranny of their laws united all the parte
of this immenfe body. The Roman policy was then to
avoid all communication with thofe nations whom they
had not fubdued: the fear of earrying to them the art of
eonquering, made them negle& the art of enriching them-
felves. They made laws to hinder all commerce with
barbarians. ¢ Let nobody,” faid * Valens and Gra-
tian, ¢ fend wine, oil, or other liquors, to the barbarians,
« though it be only for them to tatte. Let no one car-
¢ ry gold to them +,” adds Gratian, Valentinian, and
Theodofius; ¢ rather, if they have any, let our {ubjeéts
s deprnvc them of it by ftratagem.” The exportation {
of iron was prohlbucd on pain of death.

Domman, a prince of great timidity, ordered the
vines in Gaul || to be pulled up; from a fear, no doubt,
lef, their wines hould draw thither the barbarians. Pro.
bus and Julian, who had mo fuch fears, gave orders for
their being planted agajn,

I am fenfible, that, upon thedeclenfion of the Romang
empire, the barbarians obliged the Romans to eftablith

® Leg, ad barbaricum cod. qua res exportari non dcbeant,
t Leg.2. cod. de commerc. et mercator.

t Leg. 2. queres exportari non debeant, and Procopius, War ef
the Perfians, book i.

§ Sce the Chronicles of Eufcbius and Cedicnus.
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ftaple towns *, and to trade with them. But even this is
a proof that the mmds of the Romans were averfe to com-

merce.

CHAP XIL
Of the commerce of the Romans with Arabia and the Indies.

HE trade to Arabia Felix, and that to the Indies
were the two branches, and almoft the only ones
of their foreign commerce. The Arabs were formerly
what they are at this day, equally addiGed to trade and
robbery. Their immenfe deferts on the one hand, and the
riches which firangers weat thither in fearch of, pro-
duced thefe two effe@ts.  Thhefe riches the Arabs found
in their feas and forefts; and as they fold much and pur-
chafed little, they drew to + themfelves the gold and fil-
ver of the Romans. The Europeans trade with them
fill in the fame manner; the caravans of Aleppo, and the
royal veflel of Suez, carry thither immenfe fums §.
Their commerce to the Indies was very confiderable.
Strabo {| had been informed in Egypt, that they employ~
ed in this navigation one hundred and twenty veflels:
this commerce was carried on entirely with bullion. They
fent thither annually fifty millions of fefterces. Pliny
fays §, that the merchandifes brought from thence were
fold at Rome at cent. per cent. profit. . He fpeaks, I be.
heve, too generally; if this trade had been fo vatly pro-
fitable, every body would have been willing to engage in
#, and then it would be at an end.

. * See the Confiderations on the caufes of the rife and declen-
fion of the Roman grandeur.

+ Pliny, hb. vi. chap. 28.

1 The caravans of Aleppo and Suez carty thither annually to
the value of about two millions of livres, and as much more clan-
deltinely; the royal veffel of Sucz carries thitheralfo two milkione.

Il Lib.ii. p. 81. Of the edition printed 1587,
§ Lib. vb cap. 23.
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It will admit of a queftion, whether the trade to A-
rabia and the Indies was.of any advantage to the Ro-
mans? They were obliged to export their bullion thither,
though they had not, like us, the relource of America,
which fupplies what we fend away. I am perfuaded that
one of the reafons of their increafing the value of their
fpecie, by eftablithing bafe coin, was the fcarcity of fil-
wver, owing to the coatinual exportation of it to the
Indies; and though the commoditics of this country
-were fold at Rome at the rate of cemt. per cent. this profit
of the Romans, being obtained from the Romans them-
felves, could not enrich the empire.

1t may be alledged, on the other hand, that this com-
merce increafed the Roman navigation, and of courfe
their power; that new merchandifes angmented their ia-
land trade, gave encouragement to the arts, and employ-
ment to the induftrious; that the aumber of fubjeés
multiplied in proportion to the new means of fupport;
that this new commerce was produ&ive of Juxury, which
1 have proved to be as favourable to a monarchical go.
vernment, as fatal to a commonwealth ; that this efta-
blifhment was of the fame date as the fall of their re-
public; that the luxury of Rome was become neceffary;
and that it was extremely proper, that a city which had
accumulated all the wealth of the univerfe fhould refund
it by its luxury. ,

We fhall fay but one word on their inland trade. Its
principal branch was the corn brought to Rame for the
{ubfiftence of the people: but this was rather a political
affair than a point of commerce. On this account the
failors were favoured with fome privileges *, becaufe the

fafety of the empirc depended on their vigilance.
 ® Suet, in Claudio. beg. 7 cedi Theodof. d¢ maviculaciie. |

Vou. 11 - E
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CHAP XIIL
Of commerce after the defrudtion of the weflern empire.

COMME RCE was not yet undervalued after the
invafion of the Roman empire. The barbarous na-
tions at firft regarded it only as an opportunity for rob-
bery; and when they had {ubdued the Romans, they
honoured it no more than Agriculture, and the other
profeffions of a conquered people.

Soon was the commerce of Lurope almoft entirely loft.
The nobility, who had every where the dire&ion of af-
fairs, were in no pain about it.

The laws of the Vifigoths * permitted private people
to occupy half the beds of great rivers, provided the o-
¢her half remained free for nets and hoats. There mut
have been very little trade in eountries conquered by thefe
barbarians.

In thofe times were eltablithed the ridiculous rights of
efcheatage and fhipwrecks. Thefe men thought, that
@rangers not being uaited to them by any civil law, they
owed them on the one hand no kind of jultice, and on
the other no fort of pity.

in the narrow bounds which nature had originally pre-
fcribed to the people of the north, all were frangers to
them; ‘and in their-poverty they regarded all only as con-
tributing to their riches. Being eftablithed before their
conquefls on the coafts of a fea of very little breadth, and
full of rocks, from thefe very rocks they drew their fub-
fiftence. :

But the Romans, who made laws for all the univerfe,
had eftablithed the moft + humane ones with regard to
fhipwrecks. They {uppreffed the rapine of thofe who
inhabited the coafts; and what was moxe ftill, the rapa-
gioufnels of their treafurers §.

* Lib. viii tit. 4 §9.

4 Toto titulo ff. de incend. ruin. & naufrag. et cod. naufragiis
etleg. 3.ff. adleg. Corncl de ficariis, .

t Leg, 1. cod. de naufragiis,
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CHARBR XLV,
A particular regulation.

HE law * of the Vifigoths made however one res
gulation in favour of commerce. It ordained, that
foreign merchants fhould be judged, in the differences
that rofe among themfelves, by the laws and by judges
of their own nation. This was founded on an eftablifhed
cuftom among all thefe mixed people, that every man
fhould live under his own law; a cutom of which 1 fhalf
fpeak more at Jarge in another place.

CHAP XV.

Of commerce afier the decay of th: Romam power in the
- Eaft, :

TH E Mahometans appeared, conquered, extended

and difperfed themfelves. Egypt had particular
fovereigns; thefe carried on the commerce of India, and
being poflefled of the merchandifes of this country, drew
to themfelves the riches of all other nations. The Sul
tans of Egypt were the moft powerful princes of thofe
times. Hiftory informs us, with what a conftant and
well-regulated force they ftopped the ardour, the fire.
and the impetuofity of the crufades.

CHAP XVL

How commerce broke throogh the barbarifm of Europe.

RISTOTLE’s philofophy being carried to the
weft, plealed the fubtile geniufes who were the
virtuofi of thofe times of ignorance. The fchoolmen

* Lib.ii tit. § 2
E 2
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were infatuated with it, and derived from hence * their
doftrine concerning lending upon intéreft: this they
confounded with'nl%ny, and condemned. Hence com-
merce, which was the profeflion only of mean perfons,
became that of knaves: for whenever a thing is to be
forbidden, which nature permits or neceffity requires, it
is only making thofe who do it dithoneft.

Commerce was transferred to a nation covered with
infamy; and was foon ranked with the moft fhameful u-
fury, with monopolies, with the levying of fubfidies, and:
with all the difhoneft means of acquiring wealth. .

The Jews +, enriched by their exa&ions, were pil-
laged by the tyranny of princes; which pleafed indeed,,
but did not eafe the people. :

What pafled in England may ferve to give us an idea
of what was done in other countries. King{ John hav-
ing imprifoned the Jews, in order to obtain their wealth; /
there were few who bad not at leaft one of their eyes
plucked out. ‘Thus did that king influence his court of
juftice. A certain Jew, wha lad a tooth pulled out every
day for feven days fucceflively, gave ten thoufand marks
of filver for the eighth. Henry IHI. extorted from
Aazon, x Jew at. York, fourteen thoufand marks of fil-
ver; and ten thoufand for the queen. 1n thofe times they
did by violence what is now dome in Poland with fome
fé¢mbdlace of moderation. Aws princes could not dive into

- the purfes of their fubjeéts, becaufe of their ptivileges,
they put the Jewsto. the torture, who were not confidered
33 citizens. O -

At lalt a cultom was fmtroduced of confilcating the
effeéts of thofe Jews who embraced Chriftianity. This
ridiculous cuftom is known qnly by the || law which

¢ Scc Ariftot, pelit. Lib. i. vap. g..and ¥o. -

$ See in Marca Hifpanica the conftitutions of Arragon in the
years 1228 and 1353; and im Bruffel, the agreement in the year
1206, between the king, the Countefs of Champaigne, and Guy
of Dampierre. .

} Stowe's furvey of London, book iii. page 54.
§ The cdi& paffed at Bavile; April 4, 1392,
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fuppreflcd it. The moft vain and trifling reafons were given
in juftification of that proceeding: it was alledged, that
it was proper to try them, in order to be certain that
they had entirely fhook off the flavery of the devil. Buc
it is evident, that this confifcation was a fpecics of the
right of * amortifation, to recompenfe the pringe, ot
the lords, for the taxes levied on the Jews, which ceafes
on their embracing Chriftianity. In thofe times, men{
like lands, were regarded as property. I canunot help re«
marking, by the way, how this pation has been {ported
with from one age to another: at one time, their effe@ts
were confifcated when they were willing to become Chrif-
tians; and at another, if they refufed to turn Chriftiaas,
they were ordered to be burat.

In the mean time, commerce was feen to arife from
the bofom of Vexation and Defpairs The Jews, pro«
fcribed by turns from every country, found out the way
of faving their effe@s. ' By this means they rendered
their retreats for ever fixed; for though princes might
have been willing to get rid of their perfons, yet they
did not chufe to get rid of their money.

The + Jews invented letters of exchange; commerce,
by this means, became capable of eluding violence, aud
of maintaining every where its ground; the richeft mer-
chant having none but invifible effe@s, which he could
convey imperceptibly wherever he pleafed. ]

The Theologians were obliged to limit their princi-
les: and commerce, which they had before conne&ted
5y main force with knavery, re-enteredy if 1 may fo ex«
prefs myklf, the bofom of Probity.

* In Franee, 'the fews were flaves in mortmain, and the Lords
their fucceflors. Mr. Bruffic] mentions an agreement made in the
ear 1306, between the king and Thibaut Connt of Champaigne,
y which it was agreed, that the Jews of the onc fhould not lend

. in the lands of the other.

+ It is known, that under Philip Augultus, and Philip the Longy
the Jews, who were chafed from France, took refuge in Lambar-
‘dy, and that there they gave to foreign mierchants and travellems,
fecret letsers, drawn upon thofe to whom they had intrufted theit’
‘effe@s in Frarce, which were accepted.
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Thus we owe to the fpeculations of the fchoolmenall
the misfortunes which accompanied the defru&ion of
commerce; and to the avarice of princes the eftablifhment
ot a pratice which puts it in fome meafure out of their
power.

From this time it became neceflary, that princes fhould
govern with more prudence than they themfelves could
ever have imagined: For great exertions of authority
were, in the event, found to be impolitic; and from ex-
perience it is maanifet, that nothing but the goodnefs
and lenity of a government can make it flourifh.

We begin to be cured of Machiavelifm, and recover
from it every day. More moderation is become neceffary
in the councils of princes. What would formerly have
been called a matfter-firoke in politics, would be now,
independent of the horror it might occafion, the greatelt
tmprudence.

Happy is it for men that they are in a fituation in
which, though their paffions prompt them to be wicked,
it is however for their intereft to be humane and vir-
tuous.

CHAP XVIL

The difcovery of two mew eworlds, and in what manner
Evurope is affeded by it.

THE compafs opened, if I may fo exprels myfelf,
the univerfe. - Afia and Africa were found, of
which only fome borders were known; and America, of
which we knew nothing.

The Portuguefe, failing on the Atlantic ecean, difco-
vered the moft fouthern point of Africa; they faw a vaft
fca, which carried them to the Eaft Indies. Their
dangers upon this fea, the difcovery of Mozambique,
Melinda and Calicut, have been {ung by Camcens, whofe
poems make us feel fomething of the charms of the
Odyfley, and the magnificence of the KEneid.

The Venetians had hitherto carried on the trade of the
Indics through the Turkith dominiont, and purfued
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it in the midft of oppreffions and difcouragements,
By the difcovery of the Cape of Good Hope, and thofe
which were made fome time after, Italy was no longer
the centre of the trading world; it was, if I may be
permitted the expreflion, only a corner of the univerfe,
and is fo ftill. The commerce, even of the Levant, dea
pending now on that of the great trading nations to both
the Indies, ltaly can be no more than an acceffary.

The Portuguefe traded to the Indies in right of con-
queft. The * conftraining laws, which the Dutch at
prefent impofe on the commerce of the little Indian
princes, had been eftablifhed before by the Portuguefe.

The fortune of the houfe of Auftria was prodigious.
Charles V. fucceeded to the pofleflion of Burgundy,
Cattife and Arragon; he arrived afterwards at the Impe-
rial dignity; and, to procure him a new kind of gran-
deur, the univerfe extended itfelf, and there was {cen a
new world paying him obeifance. .
- Chriftopher Columbus difcovered America; and though
Spain fent thither only a force fo fmall that the
leaft prince in Europe could have fent the fame, yet it
fubdued two vaft empires, and other great flates.

While the Spanairds difcovered and conquered the
weft, the Portuguefe puthed their conquefts and dif-
coverics in the ecaft. Thefe two nations met each
other; they had recourfe to Pope Alexander VI. whe
made the cclcbrated line of partition, and adjudged the
great procefs.

But the other nations of Europe would not fuffer
them quictly to enjoy their fhares. The Dutch chafed
.the Portuguefe from almoft all their fettlements in the
Eaft-Indics; and feveral other nations planted colonies -

- in" America.

The Spaniards confidered thefe new-difcovered coun-
tries as the fubje& of conquefl ; while others, more refined
in their views, found them to be the proper fubje&s of
commerce, and upon this principle dire@ed their pro-
ceedings. Hence feveral nations have condu&ed them-
felves with fo much wifdom, that they have given a kind

® Sce the relation of Fr. Pirard, part ii. chap. 15,
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of fovereignty to companies of merchants, who govern-
ing thefe far diftant countries only with a view to trade,
have made a great acceflary power, without embarrafling'
the principal ftate.-

The colonies they have formed, are under kind of
dependence, of which there is fcarcely an inftance in all
the colonies of the Ancients; whether we confider them
as holding of the ftate itfelf, or of fome trading company
eftabliftied in the flate.

The defigit of thefe colonies is, to trade on more
advantageous conditions than could otherwife be done
with the neighbouring people, with whom all advan-
tages are reciprocal. it has been eftablithed, that the
* metropolis, or mother-country, alone fhall trade in
the colonies, and that from very good reafon: Becaufe
the defign of the fettlement was the extenfion of com.
merce, not the foundation of a city, or of a new ems

ire.

PV'I'hus it is fill a fundamental law of Europe, that
#ll commerce with a foreign colony fhall be regarded
# a mere monopoly, punifhable by the laws of the
country; and in this cafe we are not to be dire@ed by
the laws and precedents of the ¥ Ancicats, which are
not at- all applicable.

It is likewife acknowledged, that a commerce efta
blithed between the mother-countries does not - include
& permiffion to trade in the colonics; for thefe always
continue in a ftate of prohibition.

The difadvantage of a colony that lofes the liberty
of commerce, is vifibly compenfated by the prote&ion
of the mother-country, who defends it by her armsy
‘or fupports it by her laws.

From hence follows a third Jaw of Earope, that
when a foreign commerce with a colony is prohibited,
1t is not lawful to trade in thofe feas, except in fuch
tafes as are excepted by treaty.

* This, in the language of the Ancients, is the flate whick
founded the eolony. - :

t Except the Carthzginians, as we fce by the treaty whick
put an <nd to the'figlt Puaic wan
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Nations who are. with refpe@ to the whole univerfe
what individuals are in a Rate, like thefe, are governed
by the law of nature, and by the particular laws of their
own makiag. One nation may refign to another the
fea, as well as the land. The Carthaginians forbade *’
the Romans to fail beyond eertain limits, as the Greeks-
had obliged the King of Perfia to keep as far diftant
from the fea coaft + as a horfe could gallop.

The great diflance of our colonies i3 not an incon-
venience that affefts their fafety; for if the mother-
country, on whom they depend for their defénce, is far
diftant, no lefs diftant are thofe nations by whom they
mmy be afraid of being conquered.

‘Befides, this diftance is the caufe that thofe who are
eftablithed there, cannot conform to the manner of liv-
ing in a climate {o different from their own; they are ob-
liged therefore to draw from the mother-country all the
conveniences of life. 'The § Carthaginians, to render the
the Sardinians and Corficans more dependent, forbade
their planting, fowing, or doing any thing of the like
kind under pain of death; fo that they f{upplied them
with neceflaries from Africa. The Europeans have com-
pafled the fame thing, without having recourfe to fuch fe-
vere laws. Our colonies in the Caribbee iflands arcunder an
admirable regulation in this refpect; the fubje of. their
commerce is what we.neither have or can produce; -and.
they waot what is the fubje& of ours. : ’

A confequence of the difcovery of Amlerica was, the
conne&ting Afia and Africa with Europe; it furnithed
materials ﬁ:r a trade with that vaft part of Afia, known
by the name of the Eat-Indies. Silver, that metal fo ufefuk
as the medium of commercey became now as a merchan-
dife, vhe balis of the greateft commerce in'the world.
Ia fige, the navigation to Africa became neceffary, in

® Polybius, lib. iii.

4 The King of Perfia obliged himfelf by treaty, not te fail
with any veflel of war beyond the Cyanean rocks, and the Cheli-
donian ifles. Plutarch in the Life of Cimon. :

{ Ariftotle on wonderful thingy, lib, viii. decs 2. . ?
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in order to furnith us with men to labour in "the mines,
and to cultivate the lands of America.

Europe is arrived to fo high a degree of power, that
nothing in hiftory can be compared to it; whether
we confider the immeafity of its expences, the grandeur
of its engagements, the number of its troops, and the re-
gular payment even of thofe that are leaft ferviceable,
and which are kept only for oftentation.

. Father du Halde fays *, that the interior .trade of
China is much greater than that of all Europe. - That-
might be, if our foreign trade did net augment our.
inland commerce. Europe: carries oan the trade and
navigation of the other three parts of the world; as

France, England and Holland, do nearly that of Eu.
. TOpe,

CHAP. XVIIL
of the tiches wwhich Spain drew from America.

IF Europe 1 has derived fo many advantages from the
American trade, it feems natural to imagine, that-
Spain muft have derived much -greater. She drew:
from the newly difcovered world fo prodigious a quan-
tity of gold and filver, that all we had before could not
be compared to it. :
But (what one could never have expeéied), this great
kingdom was every where bafled by its misfortunes..
Philip II. who. fucceeded Charles V. was obliged to
make the celebrated bankruptcy known to all the world.
There never was a prince who fuffered mere fram the
murmurs, the infolence, and the revolt of troops com-
Rantly ill paid.
- ® Tome ii. page 170.
+ This has been already thewn in a fmall treatife, written by

the author about twenty years ago, which has been almoft entirely
incerporated in the prefent work. . IR
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From this time the monarchy of Spain has been
inceffantly declining. This has been owing to an inte-
rior and phyfical defe® in the nature of thefe riches,
which renders them vain; a defe@ which increafes every

Z}old and filver are either a fi&titious, or a reprefen-
tative wealth. The reprefentative figns of wealth are
extremely durable, and in their own nature but little
{ubje& to decay. But the more they are multiplied,
the more they lofe their value, becaufe the fewer are
the things which they reprefent.

The Spaniards, after the conqueft of Mexico and
Peru, abandoned their natural riches, in purfuit of a
reprefentative wealth which daily degraded itfelf. Gold
and filver were extremely fcarce in Europe; and Spain,
becoming all of a fudden miftrefs of a prodigious quan-
tity of thefe metals, conceived hopes to which fthe never
before afpired. The wealth fhe found in the conquered
countries, great as it was, did not however equal that
of their mines. The Indians concealed part of them §
and befides, thefe people, who made no other ufe of
gold and filver, than to give magnificence to the temples
of their gods and to the palaces of their kings, fought
not for it with an avarice like ours. In thort, they had
not the fecret of drawing thefe metals from every mine,
but only from thofe in which the feparation might
be made with fire; they were ftrangers to the manner of
making ufe of mercury, and perhaps to mercury itfelf. .

However, it was not long before the fpecie of Europe
awas doubled ; this appeared from the price of commodi-
ties, which every where was doubled.

The Spaniards raked into the mines, fcooped out
‘mountains, invented machines to draw out water, to
break the.ore and feparate it; -and, as they fported with
‘the lives of the Indians, they forced them to labour with- -
-out mercy. As the [pecie of Europe foon doubled, the
profit of Spaia diminifhed in the fame proportion, and
they had every year but the fame quantity of a metal
which was become by one half lefs precious.

In double the time the fpecie ftill doubled, ard the
* profit Bill diminifegd anather half, .
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It diminithed even more than half: Let us fee in what
smanner. '
~ To extra& the gold from the mines, to give it the
sequifite prepavations, and to import it into Europe,
muft be attended with fome certain expence; I will fup-
pofe this to be as one to fixty-four. When the fpecie
was once doubled, and confequently became by one half
lefs precious, the expence was as two to fixty-four. Thus -
the galleons, which brought to Spain the fame quantity
of gold, brought a thing which really was of lefs value
by one half, though the expences attending it had been
one half higher.

If we proceed doubling and doubling, we fhall find
in this progreffion the caufe of the impotency of the
wealth of Spain. It is about two hundred years fince
they have begun to work their Indian mines, 1 fup-

" pofe the quantity of fpecie at prefent in the trading
world is to that before the difcovery of the Indies,
as thirty-two is to one; that is, it has been doubled
five times:. In two hundred years more the fame quaa-
tity will be to that before the difcovery, as fixty-fout
.18 to one; that is, it will be doubled once more. Now,
at prefent, fifty * quintals of ore yield four, five and
fix ounces of gold; and, when it yiclds only two, the
miner receives no more from it than his expences. In
two hundred years, if it yiclds only four, this teo will
sonly defray his charges. There will then be but little
profit to be drawa from the gold mines. The fame
reafoning will hold good of filver, except that the work-
ing of the filver mines is a little more advantageous than
thofe of gold.’ v

But if mines fhould be difcovered fo fruitful as to give
« much greater profit, the more fruitful they will be, the
fooner the profit will ceafe. -
. ‘The Portuguefe in Brazil have found mines of gold fo
ich, that they muft neceffarily very foon make a confi-
iderable diminution in the profits of thafe of Spain, as
‘well a3 in their owa. : :

* Bec. Frezicr’s. voyagos -
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1 have frequently heard people deplare the blindnefs
of the court of France, who repulled Chriftopher Co-
lumbus, when he made the propofal of difcovering the
Indies. Indced they did, though perbaps without de-
fign, an a& of the greateft wifdom. Spain has behaved
like the foolith king; who defired that every thing he
touched might be converted into gold, and whe' was
obliged to beg of the gods to put an eund to his mifery.

The companies and banks, eftablithed in many na.
tions, have put a finithing ftroke to the lowering of gold
and filver, as a fign or reprefentation of riches; for by
new fictions they have multiplied in fuch a mananer the
figns of wealth, that gold and filver, having this office
only in part, are become lefs precious.

This public credit ferves inftead of mines, and di-
minithes the profit which the Spaniards draw from
theirs.

True it is, that the Dutch trade to the Eaft-Indies
has increafed in fome meafure the value of the Spanith
merchandife; for as they carry bullion, and give it in
exchange for the merchandifes of the Eaft, they cafe the
Spaniards of part of a commodity, which in Europe
abounds too much.

And this trade, which may indire&tly be regarded
as that of Spain, is as advantageous to that nation,
as to thofe who are direélly employed in carrying it
on.

From what bas been faid, we may form a judgment
of the laft order of the council of Spain, which pro-
hibits the making ufe of gold and filver in gildings and
other fuperfluities; a decree as ridiculous as it would be
for the States of Holland to prohibit the confumption of
fpices. .

My reafoning does not hold good againft all mines;
thofe of Germany and Hungary, which produce little’
more than the expence of working them, are extremely
ufeful. They are found in the principal ftate; they
employ many thoufand men, who there confume their
fuperfluous commodities, and they are properly a ma-
nufaéture of the country.

Vou. 1L
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The mines of Germany arid Hungary promote the
eulture of land; the working of thofe of Mexico and
Peru deftroys it.

The Indies and Spain are two powers under the fame

mafter; but the Indies are the principal, while Spain is
only an acceffory. It is in vain for politics to attempt
to bring back the principal to the acceffory; the Indies
will always draw Spain to them{elves.
- Of the merchandifes to the value of about fifty
.millions of livres annually fent to the Indies, Spain
furnifhes only two millions and a half: the Indies
trxe for fifty millions, the Spaniards for two and a
half.

That muft be a bad kind of riches which depends
en accident, and not on the induftry of a nation, on
the number of its inhabitants, and on the cultivation
of its lands. The King of Spain,” who receives great
fums from his cuftom-houfe at Cadiz, is in this refpe&
only a rich individual in a flate extremely poor. Every
thing paflfes between ftrangers and himfelf, while his
fubje@s have fcarcely any fhare in it: this commerce is
independent both of the good and bad fortune of his
kingdom. '

Were fome provinces of Caftile able to give him a
fum equal to that of the cuftom-houle of Cadiz, his
power would be much greater; his riches would be the
effet of the wealth of the country; thefe provinces
would animate all the others, and they would be altoge-
ther more capable of fupporting their refpeive charges;
inftead of a great treafury, he would have a great

people.
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CHAP XIX
A problem.

]T is not for me to decide the queftion, whether, if

Spain be not herfelf able to carry on the trade of the
Xndies, it would not be better to leave it open to- ftrans
gers? I will only fay, that it is for her advantage to
Joad this commerce with as few obftacles as politics will
permit. When the merchandifes which feveral nations
fend to the Indies are very dear, the inhabitants of that
country give a great deal of their commodities, which
arc gold and filver, for very little of thofe of foreigners:
the contrary of this happens when they are at a low price.
It would perhaps be of ule, that thefe nations fhould
underfcll cach other, that by this means the merchandife
carried to the Indies might be always cheap. Thefe are
principles which deferve to be examined, without fepa-
rating them however from other confiderations; the
fafety of the Indies, the advantages of one only cuftom-
houfe, the danger of making great alterations, and the
forefeen inconveniencies, which are often lefs dangerous
than thafe which cannot be forefeen.

Lo o _ _____ _ __ ____ _ __ _________ __}

BOOK XXIL

Of Laws in Relation to the ufe of Money. -

CHAP 1

The reafon of the ufe of money.

EOPLE who have few merchabdifcs; as favages,

and among civilized nations, thofe who have only

two or three fpecics, trade by exchange. Thus the
Fa
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caravans of Moors, who ‘go to Tombo&on in the heart
of Africa, have no need of money, for they exchange
their falt for gold. The Moor puts his falt in a heap,
and the Negro his duft in another; if there is not gold
enough, the Moor takes away fome of his falt, or the
Negro adds more gold, till both parties are agreed.

* But when a nation traffics with a great variety of
merchandifes, moriey becomes neceffary, becaufe a metal,
eafily carried from place to place, faves the great ex-
pences which people would be obliged to be at, if they
always proceeded by exchange.

All nations having reciprocal wants, it frequently
happens that one is defirous of a large quantity of the
other’s merchandifes, when the latter will have very little
of theirs, though with refpe@ to another nation the cafe
is direQly oppofite. - But when nations have money,
and proceed by buying and felling, thofe who take moft
merchandifes pay the balance in fpecie. And there is
this difference, that in the cafe of buying the trade-car-
ried on is in proportion to the wants of the nation that
has the greatcft demands; whilft in bartering, the trade
is only according to the wants of the nation whofe de-
mands are the feweft, without which this laft would be
under an impoffibility of balancing its accounts.

CHAP IL
Of the nature of money.

MONEY is a fign which reprefents the value of all

merchandifes. Metal is taken for this fign as
being durable *, becaufe it confumes but little by ufe,
and becaufe, without being deftroyed, it is capable of
many divifions. A precious metal has been chofen as
a fign, as being moft portable. A metal is moft pro-
per for a common meafure, becaufe it can be eafily
reduced to the fame ftandard. Every ftate fixes upon

- % The falt made ufe of for this purpofe in Abyffinia has this de-
fc&, that it is continuallp-walting away.
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it a particular impreflion, to the end that the form may
" correfpond with the ftandard and the weight, and that
both may be known by infpettion only.

The Athenians, not baving the ufe of metals, made
ufe of oxen }, and the Romans of fheep: but onc ox
is not the fame as another ox, in manner that one piece
of metal may be the fame as another.

As fpecie is the fign of the value of merchandifes, pa-
per is the fign of the value of fpecie; and, when it is of
the right fort, it reprefents the valve in fuch a manner,
that, as to the effefts produced by it, there is not the
leatt difference.

In the fame manner, a9 money is the fign and reprefen-
tative of a thing, every thing is a fign and reprefentative
of moncy; and the fate is in a profperous condition,
when, on the one hand, money perfe&tly reprefents all
things, and on the other, all things perfe&ly reprefent mo-
mey, and are reciprocally the figns of each other; that is,
they have fucha relative value, that we may have the one
as foon as we have the other. This never happens in any
other than a moderate government, nor docs it always hap.
pen there: For example, if the laws favour the difhoneft
debtor, his effes are no-longer a reprefentative or fign of
money. With regard to a defpotic gavernment, it would
be a prodigy, did things there reprefent their fign. Ty-
ranny and diftruft makeseveryone bury * his {pecie: things
are nat there then the reprefentative of money. .

Legiflators have {ometimes had the art not only ta
make things, in théir own nature, the reprefentative of
fpecie, but to convert them cven into fpecie, like the
current coin. Czfar, when he wasa } di&ator, permitted

+ Herodotus in Clio tells us, that the Lydians found out the art
of eoining money; the Greeks learned it fram them; the Athenian
¢oin had the impreffion of their ancient ox. 1 have feen one of the
picees in the Earl of Pembroke’s cabinot. o

- ® 1t is ag ancient cuflom in Algiers for the Father of a family
to have treafure concealed in the carth. Hif. of the hingdom of Al-
Liers by Logie dé Taffis. :

} Cafar on the civil war, book iit.

Fy
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debtors to give their lands in payment to their credis
_tors, at the price they were worth before the civil war .
Tiberius ordered, that thofe whe defired fpecie fhould
have it from the public treafury, on binding over their
lands to double the value. Under Czfar, the lands were
the money which paid all debts: Under Tiberius ten
thoufand fefterces in land became as current money, e«
qual to five thoufand fefterces in filver.

The Magna Charta of England provides againft the
feizing the lands or revenues of a debtor, when his move-
able or perfonal goods are fufficient to pay, and he is
willing to give them up to his creditors: by this means
all the goods of an Englithman reprefented money.

' The laws of the Germans conftituted money a fatis-
fa&ion for the injuries that were committed, and for the
fufferings due to guilt. But, as there was but very little
fpecie in the country, they again conftituted this money
to be paid in goods or chattels. This we find appointed
in a Saxon law, with certain regulations fuitable to the
eafe and convenience of the feveral ranks of people. At
firft, * the law declared the value of a fou in cattley
‘the fou of two tremifes anfwered to an ox of twelve
months, or to an ewe with her lamb; that of three tre~
mifes was worth an ox of fixteen months. With thefe
people .money became cattle, goods, and merchandife;
_and thefe again became money. ‘
Money is not only a fign of things; it isalfo a fign
- and reprefentative of money, as we fhall {ee ia the chapter
qan exchange. |

CHAP IIL
or ideal vmoneyr

CHERE is both real and ideal money. Civilized
nations generally make ufe of ideal money, only be-
_ caufe they have converted their real money into ideal.

1 Tacitus, lib. vi. .
® The laws of the Saxons, chap. xviik '
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At firft their real money was fome metal of a certain
weight and ftandard, but foon dithonefty or want made’
them retrench a part of the metal from every piece of
money, to which they left the fame name; for example,
from a livre at a pound wcight they took half the filver,
and ftill continued to call it a livré; the piece which was
the twentieth part of a pound of ﬁlver. they continued to
call a fou, though it is no more the twentieth part of
this pound of ﬁfver. By this means the livre is an ideal.
kvre, and the fou an ideal fon. Thus of the other fub.
divifions; and fo far may this be carried, that what we
call a livre may be only a fmall part of the original Kvre
or pound, which renders it ftill more.ideal.: It may even
happen that we may have no piece of money of the pre-
cife value of a livre, nor any piece exally worth a fous
then the livre and the fou will be purely ideal. They
may give to any piece of money the denomination of as
many livres and as many fous as they pleafe: the variation
may be continual, becaufe it is as eafy to give another
name to a thing, asitis difficult to change the thing itfelf.

To take away the fource of this abufe, it would be
an excellent law for all countries, who are defirous of
making commerce flourith, to ordain, that none but reab
money fhould 'be current, and to. prevent any methods
from being taken to render it ideal.

Nothisg ought to be fo exempt from vériation, as thaﬁ
which is the common meafure of all.

Txadc is in its own nature extremely uncertain'; and!
it is a great evil to add a new uncertainty to that whlch
1s founded on the natare of the thing. :

CHAP IV.
Oj the gua;;ti:j of gold and filver. -

HILE civilized nations are the miftreffes of the
world; gold and filver, whether they draw it from
amongft themfelves, or fetch it from the mines, muft in-
creafe every day. On the contrary, it diminifhes when
barbarous nations prevail. We know how great was
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the fcarcity of thefe metals, when the Goths and Van-
dals on the one fide, dnd on the other the Saracens and
Tartars, broke in like a torrent on the civilized world.

CHAP V.
The fame fuljel coninucd.

"T'HE bullien drawn fram the American mines, ime«
“ potted into Europe, and from thence fent to the
Eaft, hae greatly promated the navigation of the Eurew
_pean nations; for it is & merchaadife which. Earope re-
ceives in oxchange from America, and which fhe fends
in exchange to the Indies. A prodigious quantity of
d and filver ia thercfore an advantage, when we con~
fider thefe metals as a merchandifes but it .is :otherwife
when we confider them as a fign, becaufe their abues
- dance gives an allay to their quality as a fign, whick is
chiefly founded on their fcarcity, :
. Before. the firft Punie war, copper was to * filver as
nine hundred and fixty to ove ¢; it ia at prefent nearly
a0 feventy-three and a half to one. Whea the propore
sion fhall be as it was formerly, filver will better perform
its office as a fign.

CHAP VL

The reafon why intergf was lowered ane balf afier the cona
queft of the Indies.

GA RCILASSO informo'us.;t, that in Spain, af-
ter the conqueft of the lndies, the intereft which
was at ten per cent. fell to five, This' was a neceflary

- % §ee chap: xli. of this baok. .
4 Suppofing a mark, or eight ounces of Slver, to be worth forty«
nine livres, and eopper tweaty fals per pound.
“tk Hiftory of the civil wars of the Spaniards in the Wefl-
%
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confequence. A great quantity of fpecie being all of a-
fudden brought into Europe, much fewer perfons had
need of money. The price of all things increafed, while-
the value of money diminithed: the proportion was then
broken, and all the old debts were difcharged. We
may recollet the time of the fyftem *, when every thing
was at a high price except fpecie. Thofe that had money
after the conqueft of the Indies were obliged to lower the
price or hire of their merchandife, that is, in other
wotds, their intereft. '

From this time they were unable to bring intereft to
to its ancient ftandard, becaufe the quantity of fpecie
brought to Europe has been annually increafing. Be-
fides, as the public funds of fome ftates, founded om
riches procured by commerce, gave but a very fmall in-
tereft, it became neceffary for the contrads of individuals
to be regulated by thefe. In fhort, the courfe of ex-
change having rendered the conveying of fpecie from
one country to another remarkably eafy, money cannot
be fcarce in a place where they may be fo readily fup-~
plied with it by thofe who have it in plenty.

CHAP VIL

How the price of things is fixed in the variation of the fign
of riches.

ONEY is the price of merchandifes or manufac.

tures. But how fhall we fix this price? or, in o-

ther words, by what piece of money is every thing to be
reprefented? .

If we compare the mafs of gold and filverin the whole
world with the quantity of merchandifes therein contain-
ed, it is certain, that every commodity or merchandife
in particular may be compared to a certain portion of the
entire mafs of gold and filver. As the total of the one
is to the total of the other, fo part of the one will be

*® In France, Mr. Law’s proje& was called by this name,
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to part of the other. Let us fuppofe, that there is only
one commodity or merchandife in the world, or only
ane to be purchafed, and that this is divifible like
money : a part of this merchandife will anfwer to a part
of the mafs of gold aud filver; the half of the total of
the one to the half of the total of the other; the tenth,
the hundredth, the thoufandth part of the one, to the
tenth, the hundredth, the thoufandth part of the other.
But, as that which conftitutes property amongft man-
kind is not all at once in trade, and as the metals or~
mooey, which are the fign of property, are not all in
trade at the fame time, the price is fixed in the com-
pound ratio of the total of things with the total of figns,
and that of the total of things in trade with the total of
figns in trade alfo; and, as the things which are mot in
trade to-day, may be in trade to-morrow, and the figne
mot now in trade may enter into trade at the fame time,
the eftablitiment of the price of things always funda-
mentally depends on the proportion of the total of things
tp the total of figms.

"Thus the prince or the magiftrate can no more afcer-
tain the value of the merchandifes, than he can eftablifh
by a decree, that the relation one has to ten is equal to’
that of one to twenty. Julian’s * lowering the price of pro-
vifions at Aatioch was the caufe of a molft terrible famin¢.

CHAP VIIL
The fame fubjed continued.

THE negroes on the coaft of Africa have a fign of
value without money. It is a fign merely ideal,
founded on the degree of efteem which they fix in their
minds for every merchandife, in proportion to the need
they bave of it. A certain commodity or merchandife
is worth three macoutes, another fix macoutes, another
ten macoutes; that is, as if they faid fimply three,
fix, and tea. The price is formed by a comparifon of

* Hiftory of the church by Socrates.



Chap. 9. © THE SPIRIT OF LAWS. 69

all merchandifes with each other. They have therefore,
no- particular money; but each kind of merchandife is
money to the other,

Let us for a moment transfer to ourfelves this manner
of valuing things, and join it to ours: all the merchandifes
and goods in the world, or elfe all the merchandifes or
manufaftures of a ftate, particulaely confidered as fepa-
rate from all others, would be wosth a certain number of
macoutes; and, dividing the money of this flate into as
many-parts as there are macoutes, one part of this divi.
fion of money will be the fign of a macoute.

If we fuppofe the quantity of fpecie in a ftate doubled,
it will be neceffary to double the fpecie in the macoutes
but if, in doubling the fpecie, you double alfo the ma-
coute, the proportion will remain the fame as before the
doubling of either.

1f, fince the difcevery of the Indies, gold and filver
have increafed in Europe in the proportion of one to
twenty, the price of provifions and merchandifes muft
have been enhanced in proportion of one to twenty. But
if, on the other hand, the number of merchandifes has
increafed as one to two, it neceffarily follows, that the
price of thefe merchandifes and: provifions having been
raifed in proportion of one to twenty, and fallen in proe
portion of one to two, it necefarily follows, I fay, that
the proportlon is only as one to ten.

The quantity of goods and merchandifes increafes by
an augmentation of commerce, the augmentation of com-
merce by an augmentation of the fpecie, which fucceft
fively arrives, and by new communications, with frefR
difcovered countries and feas, which furnifh us with new
tommodities and new merchandifes.

CHAP IX

Of the relative fearcity of gold and fikver.

BESIDES the pofitive plenty and fearcity of gold
> and filver; there is ftill a relative abundance, and a
relative fcarcity of one of thefe metals compired to the
ether. .
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The avaricious hoard up their gold and filver, becaufe,
as they do not care to {pend, they are fond of figns that
are not fubje@ to decay. They prefer gold to filver;
becaufe, as they are always afraid of lofing, they can
beft conceal that which takes up the leaft room. Gold
therefore difappears when there is plenty of filver, be-
caufe every one has fome to conceal; it appears agaia
when filver is fcarce, becaufe they are obliged to draw it
from its confinement.

It is then a rule, that gold is common when filver is
fcarce, and gold is fcarce when filver is common. This
Jéts us fee the difference between their relative and their
real abundance and fcarcity, of which I fhall prefently
fpeak more at large. .

CHAP X
Of exchange.

THE relative abundance and fcarcity of fpecie in
different countries forms what is called the courfe of
exchange. , o
. Exchange is a fixing of the aétual and momentary va-
lue of money.

Silver, as a metal, has a value like all other merchan-
difes, and an additional value, as it is capable of becom-
ing the fign of other merchandifes. If it was no more
than a mere merchandife, it would no doubt lofe much of
its value.

Silver, as money, has a value which the prince in
fome refpe&s can fix, and in others he cannot.

The prince eftablifhes a proportion between a quantity
of filver as metal, and the fame quantity as money. 2.
He fixes the proportion between the feveral metals made
ufe of as money. 3. He eftablithes the weight and
ftandard of every piece of money, In fine, 4. He gives
to every piece that ideal value of which I have {poken.
-X fhall call the value of money in thefe four refpe&s its
pofitive value, becaufe it may be fixed by law.
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The coin of every flate has, befides this, a relative
value, as it is compared with the money of other coun-
tries. This relative value is eftablithed by the exchange,
and greatly depends on its pofitive value. 1t is fixed
by the geceral opinion of the merchants, never by the
decrees of the prince, becaufe it is fubje&t to inceffant
variations, and depends on a thoufand accidents. '

The feveral nations, in fixing this relative value, are
chiefly guided by that which has the greatefl quantity of
fpecie. If fhe has as much fpecie as all the others to-
gether, it is then moft proper for the others to regulate
theirs by her ftandard; and the regulation between all
the others will pretty nearly agree with the regulation
made with this principal nation.

In the aGual ftate of the univerfe, * Holland is the
nation we are fpeaking of. Let us examine the coutfe
of exchange with relation to her.

They have in Holland a piece of money ealled a florin,
worth twenty fous, or forty half-fous or gros. But, to
render our ideas as fimple as poffible, let us imagine that
they have not any fuch piece of money in Holland as a
florin, and that they have no other but the gros: a man,
who fhould have a thoufand florins, would have forty
thoufand gros; and fo of the reft. Now the exchange
with Holland is determined by our knowing how many:
gros every piece of moncy in other countries is worth;
and, as the French commonly reckon by a crown of
three livres, the exchange makes it neceflary for them to
know how many gros are contained in a crown of three
livres. If the courfe of exchange is at fifty-four, a crown.
of three livres will be worth fifty-four gros; if it is at
fixty, it will be worth fixty gros. If filver is fcarce
in France, a crown of three livres will be worth more
gros; if plentiful, it will be worth lefs.

This {careity or plenty, from whence relults the mu-
tability of the courfe of exchange, is not the real but a

* The Dutch regulate the exchange for almoft all Europe, by
8 kind cf determination amongft themfelves, in a manner mofk
agrecable to their own interefts. )

Vou. 1L G
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relative fcarcity or pleaty. For example; when France
has greater occafions for funds in I;olland, than the
Dutch of having funds in France, fpecie is faid to
be common in France, and fcarce in Holland; and.
vice verfa.

Let us fuppofe that the courfe of exchange with Hol,
land is at fifty-four. If France and Holland compofed '
only one city, they would a& as we do when we give
change for a crown: The Frenchmen would take three
livres out of his pocket, and the Dutchman fifty-four

ros from his. But, as there is fome diftance between

aris 30d Amfterdam, it is peceffary that be, who for
my crown of three livres gives me fifty-four gros which
he has in Holland, fhould give me a bill of exchange for.
fifty-four gros payable in Holland. The fifty-four gros
is- not. the thing in queftion, but a bill for that fum.
Thus, in order to judge of .the * fcarcity or plenty of,
fpecie, we muft know if there are.in France more bills of
ifty-four gros drawn upon Holland, than there are crowng.
drawn upon France. If there are more bills from Hol-
land. than there are from France, fpecie is fcarce ip
Frange, and common in Holland; it then becomes ne-
ceflary that the exchange fhould rife, and that they give-
for my. crown more than fifty-four gros, otherwife 1 will-
not part with it;. and vice verfa.. o

‘Fhus the various turns in the courle of exchange forn -
an account of debtor and creditory, which mut be fre,
quently fettled, and which the fate in debt can no more-
difcharge by exchange, than ag individual can pay a debg
" by giving change for 3 piece of filver. W

‘Wi .will fappole that there are byt three ftates in the
world, France,. Spain, and Holland; that feveral indis.
viduals in,Spain are indebted to France to the value of
one hundred thoufand 4. marks.of filver; and that fevera]
individuals of France owe in. Spain.one hundred and tem
thoufand marks; now, if fome circumflance both ip.

® There is much fpecie in 3 place, when there is more fpecie
than paper; there is little, when there is more paper than fpecic. -
t A mark is & weight of eight ounces, '
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Spain and France fhould caufe each fuddenly to with-
draw his fpecie, what will then be the courfe of ex<
change? Thefe two nations will reciprocally acquit eachi
other of an hundréed thoufand marks; but France will
fill owe ten thoufand nrarks in Spain,” and the Spaniards
will ftill have bills upon France to the value of ten thous
fand marks; while France will have none at all upon
Spain.

p;ut, if Hollaud was in d ¢ontrary fituation with fes
fpe& to France, and in order to balance the account muft
pay her tén thoafand marks, the Frenclr would have two
ways of paying the Spamiards; either by giving their
creditors in Spain bills for ten thotfand marks upon their
debtors in Holland; or eHe by feading {peci¢ to the value
of ten thoufand marks to Spain.

From hence it follows, that, when a ftate has ocesfion
to remit a fum of money into another country, it is in.
different in the nature of the thing, whether fpecie be
conveyed thither; or they take bills of exchange. ‘The
advantage or difadvantage of thefe two methods folely
depends on aftual ¢ircumftances. We muft enquire
which will yield moft gros in Holland, money carried
thither in fpeciey or a bill upon Holland for the fum +.

. When money of the fame ftandard and weight in
France yields mortey of the fame ftandard and weight in
Holland; we fay that the exchange is at par. In the
a&ual ftate of fpecie §, the par is nearly at fifty-four gros
to the crown. When the exchange is above fifty-four
gros, we fay it is high; when beneath, we fay it is
low..

In order to know the lofs aid gair of a fate in a par-
ticular fituation of exchange, it muft be confidered as
dcbtor and creditor, as buyer and feller. When the ex-
¢hange s below par, it lofes as a debtor, and gains as 2
éreditor ; it lofes as a buyer, and gains as a feller. It is
obvious it lofes as debtor: Suppofe, for example, France
owes Holland a certain number of gros, the fewer gros

f With the expence of carriage and infurance deducted.
¥ In 1744, .
G2
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there are in a crown, the more crowns fhe has to pay.
On the contrary, if France is creditor for a certain num-
ber of grog, the lels number of gros there are in 2 crown,
the more crowns fhe will receive. The ftate lofes alfo as
buyer; for there muft be the fame number of gros to buy
the fame quantity of merchandifes; and, while the ex-
change is low, every French crown is worth fewer gros.
For the fame reafon the ftate gainsas a feller : 1 fell my
merchandife in Holland for a certain number of gros; I
receive then more crowns in France, when for every fifty
gros I receive a crown, than I fhould do if 1 received
only the fame crown for every fifty-four. The contrary
to this takes place in the other flate. 1f the Dutch are
indebted a certain number of crowns to France, they
will gain; if they are owing to them, they will lofe ; if
they fell, they lofe, and if they buy, they gain.

It is proper to purfue this fomething farther. When.
the exchange is below par; for example ; if it is at fifty
ioftead of fifty-four, it fhould follow, that France, oa
fending bills of exchange to Holland for §ifty-four thou-
fand crowns, could buy merchandifes only to .the alue of
fifty thoufand, and that on the other hand the Dutch,
fending the walue of fifty thoufand crowns to France,
might buy fifty-four thoufand, which makes a difference
of eight fifty-fourths ; that is, a lofs to France of more
than one-feventh; fo that. France wonld be obliged to
{end to Holland one-feventh more in fpecie or merchan-
dife than fhe would do was the exchange at par. And as
the mifchief muft conftantly increafe, becaufe a debt of
this kind would bring the exchange ftill lower, France
would in the end be ruined. It feems, I fay, as if this
thould certainly follow; and yet it does not, becaufe of
the principle which I have + ellewhere eftablithed, which
is, that ftates conftantly lean towards a balance, in order
to preferve their independency. “Thus they borrow only
in proportion to their ability to pay, and meafure their
buving by what they fell: and taking the example from.
above, if the exchange falls in France from fifty-four to
fifty, the Dutch who buy merchandifes in France to the

4+ Sec book xx. Chap. 2I.
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value of a thoufand crowns, for which they afed to pay
fifty-four thoufand gros, would now pay only. fifty thou-
fand, if the French would confent to it. But the mer-
chandife of France will rife infenfibly, and the profit
will be fhared between the French and the Dutch; for,
when a merchant can gain, he eafily fhares his profit:
there arifes then a communication of profit between the
French and the Dutch. In the fame manner the French,
who bought merchandifes of Holland for fifty-four thou.
fand gros, and who when the exchange was at fifty-four
paid for them a thoufaad crowns, will be obliged to add
one-feventh more in French crowns to buy the fame mer»
chandifes. But the French merchant, being fenfible of
the lofs he fuffers, will take up lefs of the merchandife of
Holland. The French and the Dutch merchant will
then be both lofers, the ftate will infenfibly fall into a ba~
lance, and the lowermg of ‘the cxchange will fot be
attended with thofe inconveniencies which we had reafon
to fear.

A merchant may fend his ftock into a foreign country
when the exchange is below par, without injuring his
fortune, becaufe, when it returns, he recovers what he
had loft; but a prince,” who fends only fpecie into a
foreign country, which never can returm, is always a
lofer.

When the merchants have great dcalmgs in aany couns
try, the exchange there infallibly rifes. Thie proceeds
from their entering into many engagements, buying great
quantitics of merchandifes, and drawing upon forciga
countries to pay for them.

A prince may amafls great wealth in his dominions,
and yet fpecie may be really fcarce, and relatively com-
mon;. for inftance, if this ftate is indebted for many
merchandifes to a foreign country, the cxchangr, will be
low, though fpecie be fearce.. :

The exchange of all places conftantly tends. to a cer,
tain propartion, and that io the very mature of things,
 the courfe of exchange from Ireland to England is
below par, aad that of England to Holland is alfo under
psr, that of Ircland to Holland will be {till lower; that
#, in the compound ratio of that of Ircland to Esgland,

G3
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and that of England to Holland: for a Dutch merchant,
who can have his fpecie indire@ly from Ireland by the
way of England, will not to chufe to pay dearer by hav-
ing it the dire€t way. This, I fay, ought naturally to
be the cafe; but however it is not exa@tly fo; there are
always circumftances which vary thefe things; and the
different profit of drawing by one place, or of drawing
" by another, conftitutes the particular art and dexterity
of the bankers, which does npt belong to the prefent
{ubje&. :
When a ftate raifes its fpecie; for mitance, when it
giva the name of fix livres, or two crowns, te what was
fore called three livres, or one crown, this new deno-
‘mination, which adds nothing real to the erown, ought
mot to procure a fingle gros more by the exchange. We
ought only to have for the two sew crowns, the fame
number of gros which we before received for the old
enc. 1f this does not happen, it muft not be imputed
as an cffet of the regulation itfelf, but to the novelty and
fuddennefs of the affair. The exchange adheres to what
38 already cftablifhed, and is not altered till after a certain
time. » N
When a ftate, inftead of only raifing the fpecie by »
law, calls it in, in order to diminifh its fize, it frequent-
ly happens that, during the time taken up in its paffing
again through the mint, there are two kinds of money;
the large \:%ich is the old, and the fmall which is the
new; and, as the large is cried down and 1 not to be
received but at the mint, and bills of exchange muft be
confequently paid in the new, one would imagine then
that the exchange fhould be regulated by the new. If,
for example, in France the ancient crown of three livres
- being worth in Holland fixty. gros, were redueed one
half, the new crown ought to be valued only at thirty.
On the other hand, it feems as if the exchange ought to
be regulatéed by the old coin; becaufe the banker who
has fpecie, and receives bills, is obliged to carry the old
_coin to the mint, in order to change it for the new; by
which he muft be a lofer. The exchange then ought to
be fixed between the value of the old coin and that of
the new. The valuc of the old is decreafed, if we may
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call it fo, both becaufe there is already fome of the new

in trade, and becaufe the bankers eannot keep up to

the rigour of the law; having an intereft in letting
loofe the old coin from their chefts, and being even

fometimes forced to make payments with it. - Again,

the value of the new fpecie muft rife; becanfe the
banker having this, finds him{elf in & fitnation in whichy

as we fhall immediately prove, he will reap great ad-

vantage by procuring the old. Fhe exchange fhoult

then be fixed, as I bave already faid, between the new
and the old coin. For then the bankers find it for
their intere to fend the oM out ‘of the kingdom; be-

caufe by this means they procure the fame advantage

as they could receive from a regular exchange of the old

fpecie, that:is,  great many gros in Holland, and iw

return, a regular exchange a little lower, between the

old and the new {pecie, which will bring many crowns
in France. v :

= Suppofe that three livies of the old coim yield by the

a&ual exchange forty-five gros, and that by fending this

fame crown to Holland they receive fixty; but with 2
bill of forty-five gros they procure a crown of three

livres in France, which being feat in the old fpecie to

Holland, ftill ytelds fixty gros: Thus all the old fpecie

would be fent. out of the hingdom, and the - bankers

would run away with the whole profit. :

- “To remedy this, mew meafures muft be takew. The

flate which eoincd the new fpecte, would itfelf be

obliged to fend great quantities of the old to the natiow

which regulates the exchange, and by thus gaining cre-

dit there, raife the exchange pretty nearly to as many
gros for a crown of three livres as could be got by fend-

‘g a crown of three livres of the old fpecie out of the

country. 1 fay, to nearly the fame; for, while the

profits are fmall, the bankers will not be tempted to

fend it abroad, becaufe of the expence of carriage, and

the danger of confifcation.

- It is it that we fhould give a very elear idea of this.

M. Bernard, or any other banker employed by the-ftate,

propofes bills upon Holland, and gives them at ome, two,

or three gros higher than the a&ual exchange; he has
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made a provifion in a foreign country, by means of the
old fpecie which he has continually been fending thither;
and thus he has raifed the exchange to the point we have
jult meationed. In the mean time, by difpofing of his
bills, he feizes on all the new fpecie, and obliges the
other bankers, who have payments to make, to carry
the old fpecie to the miat, and, as he infenfibly obtains
all the fpecie, he obliges the other bankers in their turn
to give him bills at a very high exchange. By this
means, his profit in the end compenfates in a great
meafure for the lofs he fuffered at the beginning. -

It is evident, that during thefe tranfa&ions, the flate
muft be in a dangerous crifis. Specie muft become ex-
tremely {carce, 1. Becaule much the greatet part is
cried down: 2. Becaufe a part will be fent into foreign
countries: 3. Becaufe every one will lay it up, as not
being willing to give that profit to the prince which he
hopes to receive himfelf. 1t is dangerous to do it flowly;
and dangerous alfo to do it in too much bafte. If the
fuppofed gain be immoderate, the inconveniencies ins
creafe in proportion.

We fee, from what has been already faid, that whea
the exchange is lower than the fpecie, a profit may be
made by fending it abroad; for the fame reafon, when it
is higher than the fpecie, there is a profit in caufing it
returan. ;

But there is a cafe in which profit may be made by
fending the fpecic out of the kiogdom, when the ex-
change is at par; that is, by fending it into a foreign
country to be coined over again. When it returns, an
advantage may be made of it, whether it be circulated in
the country or paid for foreign bills.

If a company has been ercéted in a ftate with a pro-
digious ftock, and this ftock has in a few months been
raifed twenty or twenty-five times above the original
purchafe; if again the fame flate eftablithed a bank,
whofe bills were to perform the office of fpecie, while
_ the numerary value of thefe bills was prodigious, it or-
der to anfwer to the numerary value of the ftocks, (this
i3 Mr. Law’s fyftem;) it would follow from the nature
of things, that thefe Rocks and thefe bills would vanifh



‘Chap. 10. THE SPIRIT OF LAWS. 79

in the fame manner as they arofe. Stocks cannot fud-
denly be raifed twenty or twenty-five times above their
original value, without giving a number of people the
means of procuring immenfe riches in paper: every one
would feck to fecure his fortune; and as exchange offers
the moft ealy way of removing it from home, or con-
veying it whither one pleafes, people would inceflantly
remit a part of their effe@s to the nation that regu-
lates the exchange. A proje& for making continual
remittances into a foreign country, muft lower the
exchange. Let us fuppofe, that, at the time of the
fyftem, in proportion to the ftandard and weight of the
filver coin, the exchange was fixed at forty gros to the
crown; when a vaft quantity of paper became money,
they were unwilling to give more than thirty-nine grop
for a crown, and afterwards thirty.eight, thirty-feven,
&%. This proceeded fo far, that after a while they
would give but eight gros, and, at laft, there was no cx.
change at all.

The exchange ought, in this cafe, to have regulated
the proportion between the fpecie and the paper of
France. I fuppofe, that, by the weight and fandard of
the filver, the crown of three livres in filver was worth
forty gros, and that the exchange being made in paper,
the crown of three livres in paper wgs worth only eight
gros, the difference was four-fifths. The crown of three
livres in paper was then worth four-fifths lefs than the
crown of three livses in filver.
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CHAP XIL
. Of the p';oz'mﬁhg: of the Romans swith refpe to monzy. |

HOW great foever the exertion of authority has beed
. iir our times, with refpe to the fpecie of France,
during the adminiftration of two fucceflive minifters, fill
it way vaftly exceeded by the Romans; not at the time
when corruption had crept into their republic, nor wher
they were in a ftate of anarchy; but when they weére, as
much by thefr wifdom as their courage, in the full vigou#
of their confitution, after having conquered the cities of
Rtaly, and at the very timve that they difputed the empire
with thie Carthagintans.

And here I am' pleafed that I have an' opportunity
of examining more clofely into this. matter, that no
example may be taken from what can never juftly be
galled one. '

Io the firft Putiic war, the ar %, which ought o be
twelve ounces of copper, weighed only two, and in the
fecond it was no more then one. This retrenchment
anfwers to'what we now call’ the raifing’ of coini To
take half the filver from @ crown of fix livres, in order
to make two crowns, or to raife it to the value of twelve
Bvres, is precifely the famre thing. '

They have left us no monument of* thie miabner iw
which the Romans conducted this affair in the firft Punic
war; but what they did in the fecond, isa fof the
moft confummate wifdom. The republic found herlelf
under an impoffibility of paying her debts; the as weigh-
ed two ounces of copper, and the denarius, valued at
ten afles, weighed twenty ounces of copper. Tlhie re
public, being willing to gain half on her creditors, made
the as of an ounce of copper, and by this means paid the
value of a denarius with ten ounces. This proceeding
muft give a great fhock to the ftate; they were obliged
therefore to break the force of it as well as they could.

* Pliny's natural biftery, {. xxxiii. art, 53
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It was in itfelf unjuft, and it was neceffary to render it.
as little fo as poffible. They had in view the deliverance.
of the republic, with refpe& to the citizens; they were

not_therefore obliged to dire& their view to the delive-

rance of the citizens, with refpe& to each othér. This*
made a fecond ftep neceflary. It was ordained, that

the denarlus, which hitherto contained but ten afles,
fhould contain fixteen, The refult of this double ope-

ration was, that while the creditors of the republic loft
enc half *, thofe of individuals loft only a fifth+; the

price of merchandifes was increafed only a fifth; the

real change of the money was only a ﬁfth. The other

confequences are obvious.

The Romans then condu@ed themfelves with greater
prudence than we, who in our tranfa&ions involved both
the publnc treafure and the fortunes of individuals. But
this is not all; their affairs were carried oo amidtt more fa-
mpurable circumftances than ours. '

[
P

CH A P XII.

»

The arm_ﬂaaca in w£u$ the Romans tlmxgad (5: oaIuc"
o qf tbqr ﬁkm. ‘

TH ERE was formerly vety little gold and ﬁlvcr in

Italy. Thig country has few or no mines of gold
or filver. . When Rome was taken by the Gauls, they’
found only a;thaufand } weight of gold: And yet the
Romans had facked many powerful citics, and brought’
home their wealth. For a long time they made ufe
of none.but copper-money; and it was not till after
the peace with Pyrrhus, that they had filver enough te
make || money; they made denarii of this metal, of the’

® They reccived ten ounces of copper for twenty.

't They received fixteen ounces of copper for twenty.
4 Pliny, I, xxxiii. art. §.

r { Fricathemias, lib. v. dec, 3.
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value of ten affes §, or ten pounds of copper. At that
time the proportion of filver was to that of copper as
one to nine hundred and fixty. For as the Roman de-
narius was valued at ten affes, or ten pounds of copper,
it was worth one hundred and twenty ounces of copper;
and as the fame denarius was valued only at one-eighth
of an ounce of filver ®, this produced the above propor-
tion.

When Rome became miftrefs of that part of Italy
which is nearet to Greece and Sicily, by degrees fhe
found herfelf between two rich nations, the Greeks and
the Carthaginians. Silver increafed at Rome; and as
the proportion of one to nine hundred and fixty between
filer and copper could be no longer fupported, fhe made
feveral regulations with refpe@ to money, which to us
are unknown. However, at the beginning of the fecond
Punic war, the+ Roman denarius was worth no more
than twenty ounces of copper; and thus the proportion
between filver and copper was no longer but as one to
one hundred and fixty. The redu&ion was very con-
fiderable, fince the republic gained five-fixths upon all
copper-money. But fhe did only what was neceffary in
the nature of things, by eftablithing the proportion be-
tween the metals made ufe of as money.

The peace which terminated the firft Punic war, left
the Romans mafters of Sicily. They foon entered
Sardinia; afterwards they began to know Spain; and
thus the quantity of filver increafed at Rome, They
took meafures to reduce the} denarius from twenty
ounces to fixteen, which had the effe@® of putting a
nearer proportion between filver and copper; by this
means the proportion, which was before as one to one
hundred and fixty, was now made as one to one hundred
and twenty-eight.

§ Frienfhemius, lib. v. decad. 2. 'Phey ftruck alfo, fays the
fame author, half denarii, called quinarii, and quarters, called
fefterces.

* An cighth, according to Budzus; according to other authors, |
a feventh, ’ :

t Pliny's aat. hif. I xxxiii. art, 13, t Thid.
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CHAP XIL
Piroceedings with refped to money in the time of the Emperors.

IN the changes made in the fpecie during the time

of the republic, they proceeded by diminifhing it:
The ftate repofed in the people the knewledge of its
wants, and did not pretend to deceive them. Under
the Emperors they proceeded by way of allay. Thefe
princes, reduced to defpair even by their liberalities,
found themfelves obliged to degrade the fpecie; an in-
dire& method, which diminifhed the evil without feeming
to touch it. They withheld a part of the gift, and yet
concealed the hand that did it; and, without {peaking
of the diminution of the pay, or of the gratuity, it was
found diminifhed. - :

We even ftill fee * in cabinets a kind of medals,
which are called plated; and are only pieces of copper
covered with a thin plate of filver. This money is men-
tioned in a fragment of the feventy-feventh book of
Dio +.

. Didius Julian firt began to debafe it. We find that
the coin of 1 Caracalla had an allay of more than half;
that of Alexander Severus |, of two thirds: The de-
bafing fill increafed, till, under Gallienus §, nothing was
to be feen but copper filvered over.

It is evident, that fuch violent proceedings could not
take place in the prefent age; a prince might deceive
himfelf, but he ceuld deceive no body elfe. The ex-
change has taught the banker to draw a comparifon

* Sec Father Jourbet's fcience of medals, Paris, 1739, p. 59.
4 Extra& of virtues and vices. '

{ Sce Savotte, part ii. chap. xii. and Le Journal des Scavans of
the 28th of July 1681, en a difcovery of fifty thoufand medals.

i See Savotte, ibid.
§ Ibid. -
Vor. IL : H
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between all the money in the world, and to efablith its
juft value. The ftandard of money can no longer be a
fecret.  Were the prince to begin to allay his filver,
every body elfe would continue it, and do it for him;
the fpecie of the true ftandard would go abroad firl,
and nothing would be fent back but bafe metal. If,
like the Roman Emperors, he debafed the filver, without
debafing the gold, the gold would fuddenly difappear,
and he would be reduced to his bad filver. The ex-
thange, as I have faid in the preceding book }, has
deprived -princes of the opportunity of fhewing great
exertions of authority, or at leaft has rendered them
ineffe&ual.

C HAP XIV.
How the exchange is a reflraint on defpotic }ower.

MUSCOVY would have defcended from its defpo-
tic power, but could not. The eftablilhment of
commerce depended on that of the exchange, and the
tranfaions of exchange were inconfiftent with all its
laws.

In 1745, the Czarina made a law to expel the Jews,
-becaufe they remitted into foreign countries the {pecie of
thofe who were banithed into Siberia, as well as that of
the foreigners entertained in her fervice. As all the
fubje€ts of the empire are flaves, they can neither go
abroad themfelves, nor fend away their effeéts without
permiffion. The exchange which gives them the means
of remitting their {pecie from one country to another,
is therefore entirely incompatible with the laws of
Mufcovy.

Commerce itfelf is inconfiftent with the Ruffian laws.
The people are compofed only of flaves employed in
agriculture, and of flaves called ecclefiaftics, or gentle.
~men, who are the Jords of thofe flaves: there is then
nobody left for the thizd eftate, which ought to be comy
pofed of mechanics and merchants.

+ Chap. xvi.
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CHAP. XV.
The pradice of fome countries in Italy.

THEY have made laws in fome parts of Italy, to
. prevent fubje&ts from f{elling their lands in order
to remove their fpecie into foreign countries. Thefe laws
may be good when the riches of a ftate are fo conneéled
with the country itfelf, that there would be great diffi-
culty in transferring them to another. But fince, by
the courfe of exchange, riches are in fome degree inde-
pendent on any particular ftate, and fince they may with
* fo much eafe be conveyed from one country to anothers
that muft be a bad law which will not permit perfons
for their own intereft to difpofe of their lands, while
they can difpofe of their money. Itisa bad law, be-
caufe it gives an advantage to moveable effe@s, in
prejudice to the land; becaufe it deters ftrangers from
fettling in the country; and in thort, becaufe it may be
eluded. ‘ .

CHAP XVL
The affiflance a flate may derive from bankers.
’l"HE banke:’s bufinefs is to change, not to lend

money. If the prince makes ufe of them to ex-
change his fpccie, as he never does it but in great
affairs, the leaft profit he can give for the remittance
becomes confiderable; and if they demand large profits,
we may be certain that there is a fault in the adminiftra«
tion. On the contrary, when they are employed to ad-
vance fpecie, their art conlifts in procuring.the greateft
profit for the ufe of it, without being liable to be charged
with ufury. .

H:2
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CHAP XVIIL
Q“ publu' debts.

SOME have imagined that it was for the advantage
of a ftate to be indebted to itfelf: they thought that
this multiplied riches by increafing the circulation.

Thofe who are of this opinion, 1 believe, confounded
a circulating paper which reprefents money, or a circu-
lating paper which is the fign of the profits that a com-
pany has, or will make by commerce, with a paper
which reprefents a debt. ‘The two firlt are extremely
advantageous to the flate: the laft can never be fo; and
all that we can expeét from it is, that individuals have a
good fecurity from the government for their payment.
But let ue fee the inconveniencies which refult-from it.

1. If foreigners poffefs much paper which reprefents a
debt, they annually draw out of the nation a confiderable
fum for the intereft.

2. A nation that is thus perpetually in debt, muft
have the exchange very low.

3. The taxes raifed for the payment of the intereft of
the debt, are a hurt to the manufa&ures, by raxhng the
price of the artificer’s labour.

4. It takes the true revenue of the ftate from thofe
who have aétivity and induftry, to coavey it to the
indofent; that is, it gives the inconveniencies of labour
to thofe who do not labour, and clogs with difficultics
the indeftrious artift.

Thefe are its inconventencies: I know of no advan-
tages. Ten perfons have each a yearly income of a
thoufand crowns, either in land or trade; this raifes
to the nation at five per cent. a capital of two hun-
dred thoufand crowns. If thefe ten perfons employed
the half of their income, that is, five thoufand crowns;
in paying the intereft of an hundred thoufand crowns
which they bad borrowed of others, that would be
only to the ftate as two hundred -thoufand crowns ;
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that is, in the language of the Algebraifts, 200,000
Crowns—100,000 Crowas X 100,000 CIOWNS==200,000
crowns.

People are thrown perhaps into this error, by re-
fle@ing, that the paper which reprefents the debt of
a nation, is the fign of riches; for none but a rich
ftate can fupport fuch paper without falling into de-
cay. And if it does not fall, it is a proof that the ftate
has other riches befides. They fay that it is not an
evil becaufe there are refources againft it; and that
s an advantage, becanfe thefe refoyrces furpafs the
evil.

€ H AP. XVIIL
Of the payment of public debts.

l'[' is neceffary that there fhould be a proportion be-
tween the flate as creditor, and the ftate as debtor.-
The ftate may bea creditor to infinity, but it can only
be a debtor to a certain degree; and when it furpafles
‘that degree, the title of creditor vanifhes.

If the credit of the flate has never received the leaft
blemith, it may do whet has been fo happily praétifed
in one of the kingdoms of Europe t; that is, it may
-acquire a great quantity of fpecie, and offer to reim-
burfe every individual, at lealt if they will not reduce
their interet. 'When the ftate borrows, the individuals
fix the intereft; whea it pays, the intereft for the future
is fixed by the fate. _

It is not fufficient to reduce the intereft: it is necef-
fary to ere& a finking fupd from the advantage of the
reduion, in- order to pay every year a part of the capi-
tal; a proceeding fo happy, that its Yuccefs increafes
every day. - :

When the credit of the ftate is not entire, there is:
a new reafon for endeavouring to form a finking fund,

Epgland, - d
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becaufe this fund being once eftablithed, will foon procure
the public confidence.

If the ftate is a republic, the government of which is,
in.its own nature, confiftent with its entering into pro-
je&s of a long duration, the capital of the finking furd
may be inconfiderable; but it is neceffary in a monarchy
for the capital to be much greater. .

2. The regulations ought to be fo ordered, that all
the fubje@s of the ftate may fupport the weight of the
cftablifiment of thefe funds, becaufe they have all
the weight of the cftablithment of the debt; thus the
creditor of the flate, by the fums he contributes, pays
himfelf. :

3. There are four clafles of men who pay the debts
of the fate; the proprietors of the land, thofe engaged
in trade, the labourers and artificers, and, in fine, the
annuitants either of the flate or of private people. Of
thefe four claffes, the laR, in a cafe of neceflity, one
would imagine, ought leaft to be fpared; becaufe it is a
clafs entirely paffive, while the ftate is fupported by the
a&tive vigour of the other three. Dut as it cannot be
higher taxed without deftroying the public confidence,
-of which the flate in general, and thefe three clafles in
particular, have the utmoft need; as a breach in the
‘public faith cannot be made on a certain number of fub-
je&s, without feeming to be made on all; as the clafs of
creditors is always the moft expofed to the projeéts of
minifters, and always in their eye, and under their im-
mediate infpe&ion, the ftate is obliged to give them a
fingular prote&ion, that the part which is indebted may
mever have the leaft advantage over that which is the
creditor.

CHAP XIX.
Of lending upon intereff.
SPEC 1E is the fign of value. . It is evident that be

who has occafion for this fign ought to pay for
the ufe of it, as well as for every thing cllc that he has
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occafion for. All the difference is that other things may
be either hired or bought ; whilft money, which is the
price of things, can only be kired, and not bought *.

‘To lend money without intercft, is certainly an ac-
tion laudable and extremely good; but it is obvious,
that it is only a counfel of religion, and not a civil law.

In order that trade may. be fuccefsfully carried on, it
is neceffary that a price be fixed on the ufe of fpecie; but
this price fhould be very inconfiderable. 1f it be too
high, the metchant who fecs that it will coft him more
in intereft than he can gain by commerce, will undertake
nothing. 1f there is no confideration to be paid for the
ufe of fpecie, nobody will lend it; and here too the
merchant will undertake nothing. .

1 am miftaken wheo I fay nobody will lend; the affairs
of fociety mult ever make it neceffary. Ufury will be
eftablifhed, but with all the diforders with which it has
been conflantly attended.

The laws of Mahomet confounded ufury with lending
upon intereft. Ufury increales in Mahometan countries
in proportion to the feverity of the prohibition. The
lender indemnifies himfelf for the danger he undergocs
of fuffering the penalty.

In thofe eaftern countries, the greateft part of the
people are fecure of nothing; there is hardly any pro-
portion between the attual pofleflion of a fum, and the
hope of receiving it again after having lent it; ufury
then muft be raifed in proportion to the danger of infol-
vency.

‘

® We fpeak not here of gold and filver confidered as 3 mer-
chandife. :
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and' intereft. at three per cent. quarter ufury. Total
ufury mauft thercfore have been intercft at twelve per
cent.

But if it be atked, how fuch great intereft could be
eftablithed amongft a people almolt without commerce ?
I anfwer, that this people being very often obliged to
go to war without pay, were under a frequent neceflity
of borrowing; and as they inceffantly made happy expe-
ditions, they were commonly very able to pay. This is
vifible from the recital of the conteft which arofe on this
fubjeét; they did not difagree concerning the avarice of
creditors, but faid, that thofe who complamed might
have been able to pay, had they lived in a more regular
manner *,

They then made laws, which had only an influence
on the prefent fituation of affairs: They ordained, for
inftance, that thofe who enrolled themfelves for the war
they were engaged in, fhould not be-molefted by their
creditors; that thofe who were in prifon {hould be fet
at liberty; that.the moft indigent fhould be fent into the
colonies ; and fometimes they opened the public treafury.
The people, being eafed of their prefent burthens, be.
came appeafed ; and, as they required nothing for the
future, the fenate were far from providiug againtt it.

At the time when the fenate maintajned the caufe of
uwfury with fo much conftancy, the Romans were diftin-
guithed by an extreme love of frugality, poverty and

moderation: but the conftitution was fuch, that the
" principal citizens alone fupported all the expences of go-
vernment, while the common people paid nothing.  How
then was it poffible to deprive the former of the liberty
of purfuing their debtors, and at the fame time to oblige
them to execute their offices, and to fupport the republic
amidft its mott prefling necefficies

Tacitus fays, that the law of the twelve tables fixed
the intereft at one per cent. It is evident that he was
miftaken, and that he took aunother law, of which I any
going to fpeak, for the law of the twelve tables. 1If

® See Appius’s fpeech on this fubje® in Dionyfius Halicar-
paflus, »
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this had been regulated in the law of the twelve tables,
why did they not make ufe of its authority in the difputes
which afterwards arofe between the creditors and debtors’
We find not any veftige of this law upon lending at in-
tereft ; and let us have but ever fo little knowledge of
the hiftory of Rome, we fhall fee that a law like this
eould never be the work of the decemvirs.

The Licinian law, made * eighty-five years after the
law ‘of the tables, was one of thofe temporary laws of
which we have fpoken. ' It ordained, that what had
been paid for intereft fhould be deduéted from the prin-
cipal, and the reft difcharged by three equal payments.

In the year of Rome 398, the tribunes Duillins and
Menenius caufed a law to be paffed, which reduced the
intereft to 1 one per cent. per annum. It is this law which
Tacitus § confounds with the law of the twelve tables,
and this was the firft ever made by the Romans to fix
the rate of intereft. Ten years after ||, this ufury was
reduced one half §; and in the end entirely abolifhed *;
and, if we may believe fome authors whom Livy had
read, this was under the confulate of + C. Marcius Ru-
tilius and P. Servilius, in the year of Rome 413.

It fared with this law as with all thofe in which the
legiflator carries things to excefs: An infinite number of
ways were found to elude it. They enated, therefore,
many others to confirm, corre& and temper it. Some-
times they quitted § the laws to follow the common prac-
tice, at others the common praice to follow the laws;
but, in thiscafe, cuftom eafily prevailed. When a man
svanted toborrow, he found an obftacle in the very law

® In the year of Rome 388. Tit. Liv. lib. vi.
4 Uniciaria ufura. Tit. Liv. lib. vii. t Annal. Lib. vi.

| Under the confulate of L. Manlius Torquatus and C. Plau-
tius, according to T. Liv. lib vii. This’is the law mentioned by
‘Tacitus, Annal, lib. vi.

§ Semiunciaria ufura. * As Tacitus fays, Annal. lib. vi.

+ This law was paffed at the inftance of M. Genutius, tribune
of the people.  Tit. Liv. lib. vii. towards the end.

t « Veteri jam more foenus receptum erat.” Appian on the civil
war, lib. i.
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made in his favour; this law muft be evaded by the per-
fon it was made to fuccour, and by the perfon it con-
demned. Sempronius Afelus, the prztor, having per-
mitted the * debtors to a& in conformity to the laws,
was + flain by the creditors for attempting to revive
the memory of a feverity that could no longer be fup-
ported.

Under Sylla, L. Valerius Flaccus made a law, which’
fuffered interelt to be at three per cent. per annum. This
law, the moft moderate, the moft equitable ever made
on this account by the Romans, is difapproved by Peter-
culus . But if this law was neceffary for the advan.
tage of the republic, if it was of fervice to every indi-
vidual, if it formed an ealy communication between the
debtor and the creditor, it could not be unjuft. .

He pays leaft, fays Ulpian ||, who pays lateft. This
decides the queftion, whether intercft be lawful? that is,
whether the creditor can fell time, and the debtor buy

ito

~ ® 4 Permifit cos legibus egere.””  Appian on the civil war, lib. is
and the ¢pitome of Livy, lib. lxiv.
4 In the year of Rome, 663.

{ « Turpifimz legis autor, qua creditoribus quadrantem folvi
¢¢ jufferat,” lib. ii. Some authors have interpreted this paffage,
asif the law of Flaccus had ordained, that they fhould only pay a
fourth of the principal : bug, in my opinion, this was not the lan-
guage of the Latin authors. When the queflion was in relation
to the reducing of debts, they made ufe of the words quadrans,
triens, &c. to figoify the ufury; and tertia pars, and quarta pars,
to point out the capital. 2. They made the conful Valerius the
author of a law, which would fcarcely have been made by a fedi-
tious tribune. 3. This was in the heat of a civil war, at a time
when it was neceffary to maintain the public credit, not to deftroy
idte;ba civil war, in fhort, that had no relation to the abolition of

s,

II Leg. 12. ff. de verb. fignif.
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B O O K XXIIL

Of Laws in the Relation they bear to the Number
of Inhabitants.

CHAP L

Of men and animals aith refped to the multiplication of their
JSpecias.

ELIGHT of humankind, * and' gods above,
Parent of Rome, propitious queen of love !
* . » o ox oW . . .
For when the rifing {pring adorns the mead,
And a new fcene of nature ftands difplay’d;
When teeming buds and chearful greens appear,
And weftern gales unlock the lazy year;
The joyous birds the welcome firft exprefs,
Whofe native fongs thy gemal fire confefs:
Then favage beafts bound o’er their flighted food,
Struck with thy darts, and tempt the raging flood:
Al nature is thy gift, earth, air and fea;
Of all that breathes, the various progeny,
Stuag with delight, is goaded on by thee.
Q’er barren mountains, o’er the flow’ry plain,
The leafy foreft, and the liquid main, }
Extends thy uncontrol’d, and boundlefs reign.
Thrqugh all the living regions thou doft move,
And featter’ft where thou go’ft, the kindly feeds of love,

The females of brutes have an almoft conftant fecun-
dity. But, in the human fpecies, the manner of tbmk-
ing,.the charaéter, the paffions, the humour, the caprice,
the idea of prelerving beauty, the pain of child-bearing,
and the fatigue of a too numerous family, obftruét pro-
pagation a thoufand different ways.

* Dryden’s Lucr,
Vou. IL I ’
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CHAP II
of marriaée.

THE natural obligation of the father to provide for
his children has eftablithed marriage, which makes
known the perfon who ought to. fulfil this obligation.
The people + mentioned by Pomponius Mela £ had no
other way of difcovering him but by refemblance.

Among civilized nations, the father || is that perfon
on whom the laws, by the ceremony of marriage,
have fixed this duty, becaufe they find in him the man
they want. .

Amongft brutes this is an obligation. which the
mother can generally perform; but it is much more
extenfive amonglt men. Their children indeed have
reafon; but this comes only by flow degrees. It is
not fufficient to nourifh them; we muft alfo dire& them:
They can already live; but they cannot govern them-
felves. '

Illicit conjun&ions contribute but little to the pro-
pagation of the fpecies. The father who is under a
natural obligation to nourith and educate his children,
is not here fixed; and.the mother, with whom the ob-
ligation remains, finds a thoufand obftacles from thame,
remorfe, the conftraint of her fex, and the rigour of laws;
and befides, fhe generally wants the means.

Women who have fubmitted to a public proftitution,
cannot have the conveniency of educating their children:
The trouble of education is incompatible with their fla.
tion; and they are {o corrupt, that they have no protec-
tion from the law.

- It follows from all this, that public continence is na.
turally conne&ted with the propagation of the fpecies,

4+ The Garamantes.
$ Lib. i. cap. 8.
§ Pater elt quem nuptiz demonttrant.
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CHAP IIL
Of the condition of children,

IT Is a di®tate of reafon, that when there is a marriage,
children fhould follow the ftation or condition of the
father; and that when there is not, they can belong to
the mother only *.

CHAP IV
Of familiess

IT is almoft every where a cuftom, for the wife to pafs

4 into the family of the hufband. The contrary is
witheut any inconveniency eftablifhed at Formofa t4
where the hufband enters into ‘the family of the
wife. '

This law, which fixes the family in a fucceffion of

perfons of the fame fex, greatly contributes, indepen-
dently of the firft motives, to the propagation of the
human fpecies. The family is a kind of property: A
man who has children of a fex which does not perpe.
tuate it, is never f{atisfied if he has not.thofe who can
render it perpetual.
. Names, which give men an idea of a thing, which
one would imagine ought not to perifh, are extremely
proper to infpire every family with a defire of extend.
ing its duration. There are people, amongft whom
names diftinguith families: there are others, where they
only diftinguith perfons: thefe laft have not the fame ad-
vantage as the former.

* For this reafon, among nations that have flaves, the child
almoft always follows the ftation or condition of the mother.

+ Du Halde, tome 1. p. 165.
' 12
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CHAP V.
Of the feveral orders of lawful wives.

LAW'S and religion fometimes eftablith many kinds
4 of civil conjunétions: and this is the cafe amongft
the Mahometans, where there are feveral orders of wives,
the children of whom are acknowledged by being bera
in the houfe, by civil contrals, or even by the f{lave-
ry of the mother, and the {ublequent gratitude of the
father. .

It would be contrary to reafon, that the law fhould

ftigmatize the children for what it approved in the

father. All thefe childrep ought therefore to fucceed,

at leaft if fome particular reafon does not oppofe it,
as in Japan, where none fucceed but the children of
the wife given by the emperor. Their policy demands

that the gifts of the emperor fhould not be too much
divided, becaufe they fubje& them to a kind of fer-

vice, like that of our ancient fiefs.

CHAP VL

Of lasvs in relation to baflards.

IN republios, where it is meceflary that there fhould
be the pureft morals, baftards ought to be more
degraded than in moaarchies. )

The laws made againft them at Rome were perhaps
too fevere, But as the ancient inftitutions laid.all the
citizens under a neceflity of marrying; and as marriages
were alfo foftened by the permiffion to repudiate, or
or make a divorce; nothing but an extreme corruption
of manners eould lead them to concubipage.

It is obfervable, that as the quality of a citizen was
a very confiderable thing in a democratic government,
where it carried with it the fovercign power, they
frequently made laws in refpe& to the ftate of baftards



Chap.7.  THE SPIRIT OF LAWS. 93

which had lefs relation to the thing itfelf, and to the
honefty of marriage, than to the particular conflitution
of the republic. Thus the people have fometimes ad-
mitted baftards into the number * of citizens, in ore
der to increafe their power in oppofition to the great.
Thus the Athenians excluded baltards from the privilege
of being citizens, that they might poflefs a greater fhare
of the corn fent them by the King of Egypt. Ia
fine, Ariftotle informs us}, that in many cities where
there was not a fufficient number of citizens, their
baftards fucceeded to their pofleffions, and that, when
there was a proper number they did not fucceed.

CHAUP VIL

Of the father’s confent to marriage,

HE confent of fathers is founded on their authoe

rity, that is, on their right of property. It is

alfo founded on their love, on their reafon, and om

the uncertainty of that of their children, whom youth

confines in a ftate of ignerance, and paffion in a flate
of cbriety.

In the {mall republics, or fingular infltitutions al-
ready mentioned, they might have laws which gave

-to magiftrates that right of infpeion over the mar-
riages of the children of citizens, which nature had al-
ready given to fathers. The love of the public might
there equal or furpafs all other love. Thus Plato
would have marriage regulated by the magiftrates: this
the Lacedzmonian magiftrates performed.

Bat, in common inftitutions, fathers have the difpofal
of their children in marriage: their prudence in this re-
fpe& is always {uppoled to be fuperior to the prudence
of a franger. Nature gives to fathersa defire of procur
ing fucoefors to their children, when they have almoft
loft the defire of enjoyment themfelves. In the feveral

® Ariftotle’s Politics, lib vi. -
4 Ibid. lib. iii, cap. 3.~ I .

3 > ,‘x
42070 -
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degrees of progeniture, they fee themfelves infenfibly
advancing to a kind of immortality. But what muft be
done, if oppreflion and avarice arife to fuch a height as
to ufurp all the authority of fathers? Let us hear what
Thomas Gage* fays in regard to the conduét of the
Spaniards in the Welt Indies.

¢ According to the number of the fons and daughters
¢¢ that are marriageable, the father’s tribute is raifed
¢¢ and increafed, until they provide hufbands and wives
¢ for their fons and daughters, who, as foon as they are
¢ married, are charged with tribute; which that it may
¢ increafe, they will fuffer none above fifteen years of
¢t age to live unmarried. Nay, the fet time of mar-
"¢ riage, appointed for the Indians, is at fourteen years
¢ for men, and thirteen for the women, alledging that
«¢ they arc fooner ripe for the fruit of wedlock, and
¢t fooner ripe in knowledge and malice, and ftrength for
¢« work and fervice, than any other people. Nay, fome-
¢4 times they force them to marry, who are fcarce twelve
s and thirteen years of age, if they find them well
¢ limbed and ftrong in body, explaining a point of one
¢ of the canons, which alloweth fourteen and fifteen
s« years, nifi malitia fuppleat etatem.”” He faw a lift of
thefe taken. It was, fays he, a moft thameful affair.
Fhus, in an alion which ought to be the mott free, the
Indians are the greateft flaves.

- €H AP VIIL

The fame fuljelt continued.

IN England, the law is frequeatly abufed by the
daughters marrying according to their own fancy,
without confulting their parents. This cuftor is, T am
apt to imagine, more tolerated there than any- where
elfe, from a confideration that, as the laws have not efta-
blifhed a monaftic celibacy, the daughters have no other

d’. A new Survey of the Wel-Indles by Thomas Gage, p- 345
edit. 3. ‘
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ftate to chufe but that of marriage, and this they cannot
refufe. In France, on the contrary young women have
always the refource of celibacy, and thercfore the law,
which ordains that they fhall wait for the confent of
their fathers, may be more agreeable. In this light the
cuftom of Italy and Spain muft be lefs rational; convents'
are there eftablithed, and yet they marry without the .
confent of their. fathers. \ »

. CHAP IX

Of young awomen.

YOUNG women who are condu&ted by marriage
alone to liberty and pleafure; who have a mind
which dares not think, a heart which dares not feel,
eyes which dare not fee, ears which dare not hear; who
appear only to fhow themfelves filly, condemned without
intermiffion to trifles and precepts; have fufficient in-
ducements to lead them on to marriage; it is the young
men that want to-be encouraged. ‘

CHAP X

What it is that determines to marriage.

WHEREVER a place is found in which two

perfons can live commodioufly, there they entes

into marriage. Nature has a fufficient propenfity to it,
when unreftrained by the difficulty of fubfiftence.

A 1ifing people increafe and multiply extremely.

This is, becaufe with them it would be a great incon-

veniency to live in celibacy, and none to have many

children. The contrary of which is the cale when a
nation is formed.
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CHAP XIL
Of the feverity of government.

MEN who have abfolutely nothing, fuch as beggars,
have many children. This proceeds from their
being in the cafe of a rifing people; it cofts the father
nothing to give his art to his offspring, who even in their
infancy are the inftroments of this art. Thefe people
multiply in a rich or fuperftitious country, becaufe they
do not fupport the burthen of fociety, but are them-
felves the burthen. But men who are poor, only be-
caufe they live under a fevere government; who regard
their fields lefs as the fource of their fubfifience, than as
a caufe of vexation; thefe men, I fay, have few chil.
dren; they have not even fubfiftence for themfelves; how
thea can they thiok of dividing it? they are unable te
take care of themiclves when they are fick; how then
can they attend to the wants of creatures whofe infancy
ia a continual ficknefs?

It is pretended by fome who are apt to talk of things
which they have never examined, that the greater the
poverty of the fubjefts, the more numerous are their
families; that the more they are loaded with taxes, the
more induftrioufly they endeavour to put themfelves in a
ftation in which they will be able to pay them; two fo-
phifms which have always deftroyed, and will for ever be
the deftruion of monarchies.

The feverity of government may be carried to fuch an
extreme, as to make the natural fentiments defru&ive
of the natural fentimeats themfelves. Would the women
of America § have refufed to bear children, had their
mafters been lels crael? .

{ A new Survey of the Wef-Indies by Thomas Gage, p. 97;
third edition. :
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CHA.P XIL
Of the number of males and females in df[éfml countries.

I HAVE already obferved *, that there are born in
Europe rather more boys than girls. It has been
semarked, that in Japan 1 there are born rather mare
girls than boys: all things compared, there muft be more
fruitful women in Japan than in Europe, and coofe-
quently it muft be more populous. '
We are informed 1, that at Bantam there are ten girls
to one boy. A difproportion like this muft caufe the
number of families there to be to the number of thofe of
other climates, as one to five and a half, which is a pro-
digious difference. Their families may be much larger
indeed, but there muft be few men in circumftances {ufe
ficient to provide for fo large a family.

CH AP XIIIL
Of fea-port towns.

N fea-port towns, where men expofe themielves té

a thoufand dangers, and go abroad to live or die
in diftant climates, there are fewer men than women:
and yet we fee more children there than in other
places.  This proeceds” from the greater eafe with
which they procure the means of fubfitence. Perhaps
even the oily parts of fith are more proper to furnifh
that matter which contributes to generation. This may
be one of the caufes of the infinite number of people
in Japan* and China{ where they live almoft wholly

* Book xvi. chap. 4.

+ Sce Kempfer, who gives a computation of the people of Meaco,

t Colle&tion of voyages that contributed to the eftablihment
of the Eaft-India company, vol. 1. p. 147.

* Japan is compofed of a number of ifles, where there arc many
banks, and the fea is there extremgly full of fith.

+ China abounds in rivers.
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on¥ fih. If this be the cafe, certain monaftic rules
which oblige the monks to live on fith, muft be contrary
to the fpirit of the legiflator hinfelf.

CHAP XIV.

Of the produions of the earth which require a greater or a
lefs number of men.

A STURE-lands are but little peopled, becaufe they
find employment enly for a few. Corn-lands em-
ploy a great many men, and vineyards infinitely more.

It has been a frequent complaint in England *, that
the increafe of pafture-land diminithed the inhabitants;
and it has been obferved in France, that the prodigious
number of vineyards is one of the great caufes of the
- multitude of people.

Thofe countrics, where coal-pits furnifh a proper fub-
flance for fewel, have this advantage over others, that
not having the fame occafion for forefts, the lands may
be cultivated. .

In countries produéive of rice, they are at great pains
in watering the land; a great number of men muft there-
fore be employed. Befides, there is lefsland required to
furnith fubfiftence for a family, than in_thofe which pre.
duce other kinds of grain. In fine, the land, which is
clfewhere employed in raifing cattle, ferves immediately
for the {fubfiftence of man; and the labour, which in other:
places is performed by cattle, is there performed by men;
{o that the culture of the foil becomes to man an im-
menfe manufaéture.

4 See Du Halde, tome xxii. p. 139. 142.

* ® ¢« The greateft number of the proprictors of land, (fays Bithop
Burnet,) finding more profit in felling their wool than their corny
inclofed their eftates: the commons, ready to perith with hunger,
rofe up in arms; they infifted on a divifion of the lands: the young
king even wrote on this fubje&®, and proclamations were made
againft thofe who inclofed their lands.” Abridg. of the Hifl. of
the Reformation. :
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CHAP XV.
Of the number of inhabitants with relation to the arts.

WHEN there is an agrarian law, and the lands are

equally divided, the country may be extremely
well peopled, though there arc but few arts, becaufe
every citizen receives from the, cultivation of his land.
whatever is neceflary for his fubfiftence, and all the citi-
zens together confume all the fruits of the earth. Thus
it was in fome republics.

In our prefent fituation, in which lands are fo un-.
equally diftributed, they produce much more than thofe.
who cultivate them can confume; if the arts therefore
fhould be negle&ed, and nothing minded but agriculture,
the country could not be peopled. Thofe who cultivate,
having corn to fpare, nothing would engage them to
work the following year; the fruits of the earth would
not be confumed by the indolent, for thefe would have
nothing with which they could purchafe them. It is
neceflary then that the arts fhould be eftablithed, in or-
der that the produce of the land may be confumed by
the labourer and the artificer. In a word, it is now
proper that many fhould cultivate much more tham is
neceffary for their own ufe. “For this purpofe, they muft
have a defire of enjoying fuperfluities; and thefe they
can receive only from the artificer.

Thofe machines, which are defigned to abndgc art,
are not always ufeful. If a piece of workmanthipis of a
modeziate price, fuch as is equally agrecable to the maker
and the buyer, thofe machines which render the manu--
fa&ture more fimple, or, in other words, diminifh the.
number of workmen, would be pernicious; and, if wa
ter-mills were not every where eftablithed, I fhould not
have believed them fo ufeful as is pretended, becaufe
they have deprived an infinite multitude of their employ-
ment, a vaft number of perfons of the ufe of water, and
the greateft part of the land of its fertility.
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CHAP XVIL

The concern of the legiflator in the propagation of the
" Species.

) EGULATIONS on the number of citizens: de-
pend greatly on circumftances. There are countries
in which nature does all; the legiflator then can do no-
thing. What need is there of inducing men by laws to.
propagation, when a fruitful climate yields a fufficient
number of inhabitants? Sometimes the climate is more
favourable than the foil; the people multiply, and are
deftroyed by famine; this is the cafe of China.. Hence
a father fells his daughters, and expofes his children. In,
Fonquin * the fame caufes produce the fame effeét; fo-
we need not, like the Arabian travellers mentioned by
Renaudot, fearch for the origin of this in their fenti.:
shents + on the metemplychofis.

For the fame reafon, the religion of the ifle of For.
mofa|| does not fuffer the women to bring their children
into the world, till they are thirty-five years of age: the
prieftefs before this age, by bruifing the belly, procures

abortion.
CHAP XVII

Of Greece, and the number of its inbabitants.

HAT effe®, which in certain countries of the
Eaft {prings from phyfical caufes, was produced in
Greece by the nature of the government. The Greeks
were a great nation, compofed of cities, each of which:

® Dampier’s voyages, vol. ii. p. 41,

+ 1bid. p. 167. ‘

§ Sec the colle&ion of voyages that contributed to the efta-
~ I:iﬂlsnéeut of the Eaft-India company, vol. i. part i. page r8a

‘ .
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had a diftin@ geveroment and feparate laws. ‘They had
no more the [pirit of conqueft and ambition, thaa thofe
of Swifferland, Holland, and Germany, have at this
day. In every republic the legiflator had in view the
happinefs of the citizens at home, and their power a-
broad, left it thould prove inferior * to that of the neigh-
bouring cities. Thus, with the .enjoyment of a fmall
territory and great happinefs, it was eafy for the number
of the citizens-to increafe to fuch a degree as to become
busthenforse. This obliged them inceffantly to fend ont.
colonies, and, as the Swifs do now, to let their men out
to war. Nothing was negle@®ed that could hinder the
toe great multiplication of children.

They had amongf them republics, whofe conflitution
was very remarkable. The nations they had fubdued
were obliged to provide {ubfiftence for the citizens. The
Lacedzmonians were fed by the Helotes, the Cretaus
by the Periecians, and the Theflalians by the Pranefte.
They were obliged to have only a certain number of
freemen, that their flaves might be able to furnith them
with fubfiftence. It is a received maxim in our days,
that it is neceflary to limit the number of regular troops:
now. the Lacedemonians were an army, maintained by
the peafants; it was proper therefore that this army
fhould be limited ; without this the freemem who hadait
the advantages of focicty, would increate beyond num-
ber, and the labourers be overloaded.

The politics of the: Greeks were particularly employ-
ed in regulating the number of citizens. Plato in his
republic fixes them at five thoufand and forty, and he
would have them ftop or encourage propagation, ae was
moft convenient, by honours, thame, and the adwice of
the old men; he would even { regulate the number of
marriages in fuch a manner, that the republic might be
recruited without being overcharged.

1f the laws of a country, faye Ariftotle , forbid the
expofing of children, the number of thofe brought forth

® In valour, difcipline, and military exercifes.
+ Republic, Lb. v. t Polit. lib. vii. cap. 16,
Vou. IL, X
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ought to be limited. If they have more than the number
prefcribed by law, he advifes § to make the women mif-
carry before the foetus be formed.

The fame author mentions the infamous means made
ufe of by the Cretans, to prevent their having too great a
pumber of children ; a precedent too indecent to repeat..

There are places, fays Ariftotle || again, where the
laws give baftards the privilege of being citizens; but, as
foon as they have a fufficient number of people, this pri-
vilege ceafes. The favages of Canada burn their pri-
foners, but when they have empty cottages to give them,-
they receive them into their nation.

Sir William Petty in his calculations fuppofes, that a
man in England is worth what he would fell for at Al-
giers . This can be true only with refpe& to England.
‘There are countries where a man is worth nothing ; there
sre others wherg he is worth lefs than nothing.

CHAP. XVIIL

Of the flate and number of people before the Romans,

ITALY, Sicily, Afia Minor, Gaul, and Germany,

were nearly in the {fame ftate as Greece, full of {mall
nations that abounded with inhabitants; they had no
heed of laws to increafe their number.

$ Thid. I Polit. lib. iii. cap. 3.
{ Sixty pounds Sterling.
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CHAP XIX.
Of the de populaliau of the uniterfe;

LL thefe little republics were fwallowed up in #
large one, and the univerfe infenfibly became depo-
pulatéd: in order to be convinced of this, we need orly
confider the ftate of Italy and “Greece before and after
the vi&tories of the Romans.
¢ You will atk me,” fays Livy *, ¢ where the Volfci
¢ could find foldiess to {upport the war, after having
¢¢ been fo often defeated? there mult have been formerly
¢¢ an infinite number of people in thofe countries, which
@ at prefent would be little better than a defert, were it
¢¢ not for a few foldiers-and Roman flaves.”’
¢¢ The oracles have cealed,” f{ays Plutarch, ¢« becaule
¢¢ the places where they fpoke are deﬁrOyed At pre-
¢¢ fent we can fcarcely find in Greece three thoufand wicry
¢ fit to bear arms.”
¢ I fhall not defcribe,” fays Strabo +, ¢« Epirus and
¢ the adjacent places, becaufe thefe countries are entirely
¢ deferted. This depopulation, which: began-long ago,
¢ ftill continnes ; fo that the Roman foldiers encamp in
¢ the houfes they have abandoned.”” . We find the caufe
of this in Polybius, who fays, that Paulus Jmehua,
“after his vi@tory, deftroyed threefcore and ten cities' of'-
Epirus, and casried away an hundred and fifty thoufand
flaves.

€ HAP XX

That th: Romans were under a neceffity of malmg laws to
encourage the propagation of the fpecies.

THE Romans, by deftroying others, werethemfelves

deltroyed; inceffantly in action, in the heat of bat-
tle, and in the moft violent attempts, they wore out like
a weapon kept canftantly in ufe.

* Lib. vi, + Lib. vii, page 496.
Ka :
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I fhall not here fpeak of the attention with which they
applied themfelves to procure * citizens in the room of
thofe they loft, of the affociations they entered into, the
privileges théy beflowed, and of that immenfe nurfery
of citizens their flaves. I fhall mention what they did
to recruit the number, not of their citizens, but of their
men; and, as they were the people in the world who
koew beft how to adape their laws to their proje@s, an
examination of what they did in this sefpe& cannot be a
matter of indifference.

CHA P XXI,

Of the laws of the Romans relating to the propagetion of
_ the fpecies.

HE ancieat laws of Rome endeavonred greatly to

incite the citizens to marriage. The fenate and
the people made frequent regulations on this fubjeét, ae
Auguftus fays in his fpeech related by Dip ¢,

Dionyfius Halicarnaffus § cadaot believe that, after
the death of thice hundred and five of the Fabii, exter-
minated by the Veientes, there remained no more of this
family but one fingle child; becaufe the ancient law,
which obliged every -citizea to warry and to educate all
his children, was Rill in force .

Independently of the laws, the cenfors had a particu-
lar eye upon marriage, and according to the exigencies
of the republic, engaged the people to it by * fhame and
by punifhments. :

The corruption of manners, that began to take place,
contributed vaftly to difguft the citizens againt marriage,
which was painful to thofe who had no taite for the plea-

® A médern author has treated of this in his confiderations on
the caufes of the rife and decienfion of the Roman grandeur.

¢+ Lib. lvi. t Lib. ji. § In the year of Rome 277.

* See what was done in this refpe& in T. Livius, lib. xlv.; the
Epitome of T'. Livy, lib. lvi.; Aulus Gellius, lib. i. cap. vi.; Vale
rius Maximus, lib. ii. cap. 19,

-
o
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fures of innocence. This is the purport of that {peech ¢
which Metellus Numidicus, when he was the cenfor,
- made to the people: ¢ Ifit was poffible for us to do with-
< out wives, -we fhould deliver ourfelves from this evil;
¢ but as nature has ordained that we cannot live very
" ¢ happily with them, nor fubfift without them, we ought
¢ to have more regard to our own prefervation, than to
¢ tranfient gratilications.”

The corruption of manners deftroyed the cenforthip,
which was itfelf eftablithed to deftroy the corruption of
manners; for, when this corruption became general, the
cenfor loft his power $. ]

Civil difcords, triumvirates, and profcriptions, weak-
gned Rome more than any war fhe had hitherto engaged
in. They left but few citizens, and the greateft part of
them unmarried. To remedy this laft evil, Cefar and
Auguftus re-eftablithed the cenforfhip, and would even
be 1 cenfors themfelves, Caflar gave || rewards to thofe
who had many children. All § women under forty-five
years of age, who had neither hufband nor children,
were forbid to wear jewels, or'to ride in litters; an ex
cellent method thus to attack celibacy by the powerof
vanity. The laws of Auguftus * were more preflings
he impofed + new penalties on thofe whe were not mar-
tied, and increafed the rewards both of thofe who were .
married, and of thofe who had children. Tacitus calls
thefe Julian laws §; to all appearance they were founded
on the ancient regulations made by the fenate, the peoe

le, and the cenfors.

The law of -Augaltus met with innumerable obftacles,
and thirty-four years § a{ter it had been made, the

% Itis in Aulus Gellius, lib. i. cap. 6.
$ Sce what 1 have faid in book v. chap. 19,
§ See Dio, lib. xliil. and Xiphilinus in Auguft.

_ § Dio, lib. shii. Snetoniug, life of Cafar, cap. xz. Applap, Jib,
H. of the civil war. ‘

§ Eufebius in his chrenicle. * Dio,lib. liv.: .
t 1o the year of Rome 736. $ Julias rogationes, Aunal. lib, i,
§ n the year of Rome 262, Dis, Jip. lvis

» K ’ r 7‘
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Roman kuights infifted on its being abolifhed. He
placed on one fide thofe who were matiied, and on the
other thofe who were not :_thefe laft appeared by far the
greatelt number; npon which the citizens were aftonifh-
ed and confounded. - Auguftus, with the gravity of the
ancient cenfors, addrefied them in this manner *. )

¢ While ficknefs and war fnatch away fo many citi-
¢ zens, what mult become of the city if marriages are
“ no longer contra@ed? The city does not confift of
¢ houfes, of porticos, of public places; men alone con-
¢ ftitute a city. You do not fee men, like thofe men-
¢ tioned in fable, arifing out of the carth to take care
s¢ of your affairs. Your celibacy is not owing to the
¢ defire of living alone; every one of you have both table
¢ and bed companions. You only feck to enjoy your
% jrregularities undifturbed. Do you here cite the exs
¢ ample of the veftal virgins? 1f you preferve not the
¢ laws of chaflity, you ought to be punithed like them:
¢ You are equally bad citizens, whether your example
¢ has an influence on the reft of the world, or whether
¢ it be difregarded. My only view is the perpetaity of
¢¢ the-republic. I have increafed the penalties of thofe
¢ who have difobeyed; and with refpe& to rewards, they
¢ are fuch as I do not know whether virtue has ever re-
¢ ceived greater. For'lefs will a thoufand men expofe
<¢ life itfelf; and yet will not thefe engage you to take a
¢ wife, and provide for children.”

- He made a law, which was called after his name ]ulm,
and Papia Poppza from the names of the confuls 1 for
part of that year. The greatnels of the evil appeared
. an-their being ele@ted: Dio 1 tells us, that they were
not married, and that they had no children.

This law of Auguftus was  properly a cod of laws,
and a fyftematic body of all the regulations that cowld -
be made on tbns fubje@. The Julian }| laws were

' ® 1 have abndgea this fpeec}x which is of a tedious lengtb i
§s to be found in Dio, lib. lvi.

+ M. Papms Mutius, and QPoppau Sabinus. Die; lib. Ivi.
$ 1bid.

t The fourteenth title of the fragments of Ulpian’ dnﬂmgulhe
very rightly beaween the ]ulxw and the Papian law.

“
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incorporated into it, and received a greater ftrength. It
was {o extenfive in its ufe, and had an influence on fo
many things,. that it formed the fineft part of the civil law
of the Romans,

" We find * parts of it difperfed in the precious frag-
ments of Ulpian, in the laws of the Digeft, colle&ed from
authors who wrote on the Papianlaws,: in the hiftorians
and others who have cited them, in the Theodofian
‘code which abolifhed them, and in the works of the
fathers who have cenfured them, without doubt from a
laudable zeal for the things of the other life, but wntlt
very little knowledge of the affairs of. this.

Thele laws had many heads+, of which we know thxrty~
five. But to return to my fubjeét as fpeedily as poﬂiblc;
1 fhall begin with that kLead, which Aulus Gellius § in-
forms us was the feventh, and which relates to the hot
-nours and rewards granted by that law. The Romans,
‘who for the moft part fprung. from the cities of the La-
ting, which were Lacedemonian || colonies, and whe
had received a part of their laws even from thofe cities *,
had, like the Lacedaemomans, fuch veneration for old
age, as to give it all honour and precedency. When the
republic wanted citizens, they granted to marriage, and
to a number of children, the privileges which had been
given to aget+. They granted fome to marriage alond,
mdependcntly of the children which night fg;\mg from

: This was called the right of bufbands., They. gave
othm to.thofe who had any chxldrcn, and larger ftill ta
thofe who had three children. Thefe three things muf}
not be confounded. Thefe laft had thofe privileges which
married men conftantly enjoyed, as for example, a

< ® James Godfrey has made 2 colle@ion of thefe.

" 4 The thirty fifth is cited in the nincteenth law ff. de rita :w[-
fiarum.

$ Lib.ii.cap. 15, § Dionyf. Halicarnaffus.

® The deputics of Rome, who weré fent te fearch into the laws.
of Greece, went to Athens and to the citics of ltaly,

4 Aulus Gellius, lib. ii. cap. 15.

. T . P . "
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particular place in the theatre * ; they had thefe which
could only be enjoyed by men who had children, and
which none conld deprive them of but thofe who had a
greater number,

. Thefe privileges were very exteafive. The married
men who had the moft children were always preferred 1,
whether in the purfuit, or in the exercife of honours.
The conful-who had the molt numerous offspring was
_ the§ firk who received the fafces; he had his choice of
the || provinces : the fenator who had moft children had
bis name wrote firlt in the catalogue of fenators, and was
the firlt in giving his opinion § in the {enate. They might
even ftand fooner than ordinary for an office, becaufe
every child gave a difpenfation of a year*. If an in-
habitant of Rome had three children, he was exempted
from 3ll troublefome officesf. The free.born women
who had three children, and the freed-women who had
four, paffed § out of that perpetual tutelage, in which
shey had been held || by the ancient laws of Rome.

As they had rewards, fo they had alfo penalties *.
Thofe who were not married could receive no advantage
from the will of any perfon that was not a near relation +,
eud thofe who being married had no children, could re.
ecive aoly half f. ‘T'he Romans, fays Plutarch §, marry
20.be heirs, aad not to have them.

- ® Suct. in Augofto, cap. xliv.
+ Tacitus, lib. ii. Ut pumerous liberorum in candidatis pra-
polleret, quod lex jubebar.” ‘
t Aulus Gellins, lib, ii. cap. 1§. I Tacit. aonal, lib.xv.
" § Seelaw vi. § 5. de decurion. - * See law ii. ff. de minorb.
4 Law i. and ii. ff. de vacatione et excufat. munerum.
{ Fragm. of Ulpian, tit. 9. § 3. § Plutarch, lifc of Numa.

® Sca the fragments of Ulpian, tit. x4, 15, 26, 17,and 18. which
compofe one of the fineft piccesof the ancient civillaw of the Rom
mans. .

4 Sozom. lib. i. cap. 9. they could receive from their relations,
Fragm. of Ulpian, tit. 16. § 1.

$ Sozom. lib. i. cap. 9. et Jeg. unic. cod. Theod. de infirm. peenis
calib. et orbit. )

§ Moral Warks, of the Jove of fathers towards their childrem,
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The advantages which a man and his wife might re.
ceive from each other * by will were limited by law, If
they had children of each other, they might receive the,
whole; if not, they could receive only a tenth part of the
fucceflion on the account of marriage, and, if they had
children by a former marriage, as many tenths as they
had children. ,

If a hufband abfented himfelf || from his wife on any
other caufe than the affairs of the republic, he could not
inherit from her.

The law gave to a furviving hufband or wife two
Years + to marry again, and a year aud a half in cafe of
a divorce. The fathers who would not fuffer their chil.
dren to marry, or refufed to give their daughters a por-
tion, were obliged to do it by the magiftrates *. .

They were not allowed to betrothe when the marriage
was to be deferred for more than two years+; and, as
they could not marry a girl till fhe was twelve years old,
they could not be betrothed to her till fhe was ten.
The laws would not {uffer them to trifie to 1 no purpofe,
and under a pretence of being betrothed to enjoy the
priveleges of martied men.

It was contrary to law for a man of fixty to || marry
a woman of fifty. As they had given great privileges

® See a more particular account of this in the fragm. of Ule

pian, tit. 15. et 16. i
" ¥ Fragm. of Ulpian, tit. 16. § 1.

+ Fragm. of Ulpian, tit. 14. It fcems the firft Julian laws al-
Jowed three years: Speech of - Augultus in Dio, lib. lvi. Suetonius,
life of Auguftus, cap. 34. Other Julian laws granted but one
year: The Papian Jaw gave two. Fragm. of Ulpiao, tit. xiv.
Thefe laws were not agreeable to the people; Auguftus therefore
foftened or ftrengthened them, as they were more or lefs difpofed
to comply with them. ' . .

* This was the 35th head of the Papian law. ZLeg. 19. ff. de
ritu nuptiarum. :

t Scc Dio, lib. liv. anno 736. Suctonius jn O&avio, cap. 34:
rbtll?io, lib. liv, and in the fame Dio, the fpeech of Auguftus,
ib. lvi,

§ Fragm. of Ulpian, tit. 16. and the 37th law, ¢od. de mwptiis.
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to married men, the law would not fuffer them to enter
into ufelels marriages. For the fame reafon, the Calvi-
fian fenatujconfultum declared the marriage of a woman of
above fifty, with a man lefs than fixty, to be *® unequal:
fo that a woman of fifty years of age could not marry
without incurring the penal:ies of thefe laws. Tiberius
added t to the rigour of the Papian law, and prohibited
mean of fixty from marrying women under fifty; {o that
a man of fixty could not marry in any cafe whatfoever,
without incurring the penalty. But Claudius abro.
ated 1 this law made under 'I'iberius.
- All thefe regulations were more conformable to .the
climate of Italy, than to that of the North, where a man
of fixty years of age has fill a confiderable degrec of
ftrength, and where women of fifty are not always paft
child bearing.

That they might not be unneceflarily limited in the
choice they were to make, Auguftus permitted all the
free-born citizens who were not fenators || to marry
freed-women *. The Papiant law forbade the fenators
marrying freed -women, or thofe who had ‘been brought
up to the ftage; and, from the time of || Ulpian, free-
born perfons were forbid- to marry women who had led
a diforderly life, who had played in the theatre, or who
had been condemned by a public fentence. This muft
haye been eftablithed by a decree of the fenate. During
the time of the républic they had never made laws like
thefe, becaufe the cenfors corre@ed this kind of diforders
as foon as they arofe, or elfe prevented their rifing.

[y

® Fragm. of Ulpian,:tit. 16. § 3.
_ $ See Suet. in Claudio, cap. 3.

"} See Suctonious, life of Claudnua, cap. 38, and the fragm, of
Ulpian, tit. 16. § 3.

§ Dio, L. 54. fragm. of Ulpian. tit. 13.
¢ Auguftus’s fpeech in Dio, lib. Ivi.

- %+ Fragm. of Ulpian, cap. 13. and the 44th law ff, de nll nu}tu
arum.

[} Fragm. of Ulpian, tit. 53. et x6. . .
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‘Conftantine * made a law, in which he comptehended,
in the prohibition of the Papian law, not only the fena-
tors, but even thofe who had a confiderable rank in the
fate, without mentioning perfons in an inferior ftation:
This conftituted the law of thofe times. Thefe mar-
riages. were therefore no longer forbidden, but to the
free-born comprehended in the law of Conftantine. Juf-
tinian 1 however abrogated the law of Conftantine, and. -
permitted all forts of ‘perfons to contraét thefe marriages:
and by this means we have acquired fo fatal a liberty.-

It is evident, that the penalties infliéted on thofe' wha
married contrary to the prohibition of the law, were the
fame as thofe inflied on perfons who did not marry.
Thefe marriages did not give them any civil advantage §¢.
and the dowry || was confifcated * after the death of the
wife. . :

Auguftus having adjudged the fucceffion and legacies
of thofe whom thefe laws had declared incapable to the
public treafury +, they bad the appearance rather of
fifcal, than of political and civil laws. The difguft they
had already conceived at a burthen which appeared too
heavy, was increafed by their feeing themfclves -a conti-
nual prey to the avidity of the treafury. On this ac~
count, it became neceflary, under Tiberius, that § thefe-
laws fhould be foftened, that Nero fhould leffen the re-
wards given out of the treafury to the § informers, that
Trajan fhould|| put a Rop to their plundering, that

® See law 1. in cod. de natur. lib. * 4 Novel. 177.

§ Law 37. ff. de operib. libertorum, § 7, fragm. of Ulpian, df.’
16. § 2, . i

§ Fragm. of Ulpian, tit. 16. § 3. - - * See b. xxvi. chap. 13.

4+ Except in certain cafes. Sce the fragm. of Ulpian, tit. 18.
and the only law in cod. de caduc. tollend. :

§ “ Relatum de moderanda Papia Poppza.” Tacit. annal lib.
iii. pag. 117,

$ He reduced them to the fourth part.  Suetenius in Nerone,
£ap. 10, . :

Jl Sec Pliny’s panegyric.
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Severus * fhould alfo moderate thefe laws, and that the
civilians fhould confider them as odious, and in all their
decifions deviate from the literal rigour.

Befides, the Emperors enervated + thefe laws, by the
privileges they gave of the rights of hufbands, of children,
and of three children. They did more than this, they
gave || particular perfonsa difpenfation from the penalties
of thefe laws. DBut regulations eftablithed for the public
utility, feemed incapable of admitting an alleviation.

It was highly reafonable, that they fhould grant
the rights of children to the Veftals §, whom religion
retained in a neceflary virginity: They gave in the fame
manner the privilege of ¥ married men to foldiers, be-
eaufc they could not marry. It was cuftomary to ex-
empt the Emperors from the conftraint of certain civil
laws. Thus Auguftus was freed from the conftraint of
the law which limited the power of { enfranchifing, and
of that which fet bounds to the right of || bequeathing
by teftament. Thefe were only particular cafes: But at
laft difpenfations were given without difcretion, and the
rule itfelf became no more than an exception.

The fe@s of philofophers had already introduced in
the empire a difpofition that eftranged them from bufi-
nefs; a difpofition which could not gain ground in the

® Severus extended even to twenty-five years for the-male:, and
to twenty for the females, the time fixed by the Pupian law. as we
fee by comparing the fragment of Ulpian, tit. 16. with what Ter-
tullian fays, apol. cap. 4.

t P. Scipio,, the genfor, complains, in his fpeech to the people,
of the abufes which were already introduced, that they received
the fame privileges for adopted as for patural children, Aulus.
Geilius, lib. v. cap. 19.

“§ Sec the 33t law de ritu nuptivrum,
§ Auguftus, in the Papian law, gave them the privilege of
mothers. See Dio, lib. lvi. Numa had given them the angcient
rivilege of women who had three children, that is, of having no
guardian. Plutarch’s life of Numa.
.1 This was granted them by Ciaudius, Dio, lib, Ix.
{ Leg. apud. cum ff. dc manumiffiopib. § 1.
1 Dio, lib. lv,
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time of the * republic, when every body was employed
in the arts of war and peace. From hence arofe an idea
of perfe&tion, as conneted with a life of fpecnlation;
from hence an eftrangement from the cares and emba-
raflments of a family. The Chriftian religion coming
after this yhxlofophy, fixed, if I may make ufe of the ex-
preflion, the ideas which that had only prepared.

Chriftianity ftamped its charater on jurifprudence; for
empire hasalways a conneétion with the priefthood. This
is viible from the Theodofian code, which is only a col.
le&ion of the decrees of the Chriftian emperors.

A panegyrift 4 of Conftantine fays to that Emperor,
¢ Your laws were made only to corret vice, and to re-
¢¢ gulate manners; you have ftripped the ancient laws of
s that artifice, which feemed to have no other aim than
¢ to lay foares for fimplicity.”

It is certain, that the alterations made by Conftantine
took their rife, either from fentiments relating to the
eftablifhment of Chriftianity, or from ideas conceived of
its perfe&tion. From the firlt, proceeded thofe laws which

ve fuch authority to bithops, and which have been the
ga ndation of the ecclefiaftical jurifdition: From hence
thofe laws which weakened paternal authority f, by de-
priving the father of his property in the poffeflions of his
children. To extend a new religion, they were obliged to
take away the dependence of children, who were always
leaft attached to what is already eftablithed.

The laws made with a view to Chriftian perfeétion;
were more particularly thofe by which the | penalties
of the Papian laws were abolifhed; thofe: who were not

- married were equally exempted from them with thofe
who, being married, had no children.

* 8ee in Cicero’s offices, his fentiments on this fpmt of fpecula-
tion.

+ Nazarius in panegyric. Conftantini, anno 32r1.

} See law 1, 23 in the Theodofian code, de bonis maternis
maternique generis, etc. and the cnly law in the fame code de Wonis
rue filiis famil. acquiruntur..

§| Leg. unic, cod. Theod, de infirm. peen. czlib, et otblt-
Vor. IL. S L - '
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¢ Thefe laws were eftablithed, (fays an ecclefiaftic
¢ * hiftorian), as if the multiplication of the human fpe-
¢ cies was an cffe& of our care; inftead of being fenfible
¢ that the number is increafed or diminifhed, according to
¢ the order of providence.’’

Principles of religion havé had an extraordinary influ-
ence on the propagation of the human fpecies. Some-
times they have promoted it, as amongft the Jews, the
Mahometans, the Gauls, and the Chinefe; at others, they
have put a damp to i, as was the cafe of the Romans
upon their convetfion to Chriftianity.

They every where inceffantly preached up continen-
cy; a virtue the more perfe&, becaufe in its ewn nature
it can be pratifed but by very few.

Conftantine had not taken away the decimal laws,
which granted a greater extent to the donations between
man and wife, in proportion to the number of their chil-
dren: Theodofius the younger || abrogated even thefe
laws.

Juftinian declared all thofe marriages 1+ valid which
had been prohibited by the Papian laws. Thefe laws
required people to marry again: Juftinian granted f
privileges to thofe who did not marry again.

By the ancient laws, the natural right which every
one had to marry, and beget children, could not be
taken away, Thus when they received a | legacy on
condition of not marrying, or when a patron made his *
freed-man {wear, that he would neither marry nor be-
get children, the Papian law annulled both the + con-
dition and the oath. " The claufes ¢ on continuing in
widowhood,” eftablihed amongft us, contradi& the

.ancient law, and defcend from the conftitutions of the
Emperors, founded on ideas of perfection.

® Sezomenus, p. 27.

I Leg. 2. ct. 3. cod. Theod. de jur. liber.

t Leg. Sancimus, cod. de nuptiis.

$ Novell. t27. cap. 30 Novell. r18. cap. 5.
B Leg. 45. ff. de condit. et demonft.

® Leg. 5. § 4. de jure patronatus.

$ Fanlin his fentences, lib, i tit. 4. § 1.
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There is no law that contains an exprefs abrogation
of the privileges and honours which the Romans had
granted to marriages, and to a number of children. But
where cclibacy had the pre-eminence, marriage could
not be held in honour; and fince they could oblige the
officers of the public reyenue to renounce fo many ad-
vantages by the abolition of the penaliies, it is eafy to
perceive that with yet greater eafe they might put a ftop
1o the rewards.

The fame {piritual reafon which had permitted celi.
bacy, foon impofed it even as neceffary. God forbid
that I fhould here {peak againit celibacy as adopted by
religion: But who can be filent when this is built on
libertinifm; when the two fexes corrupting each other,
even by the natural fenfations themfelves, fly from an
union which ought to make them better, to live in that
which always renders them worfe?

It is a rule drawn from nature, that the more the
number of marriages is diminifhed, the more corrupt
are thofe who have entered into that ftate: The fewer
married men, the lefs fidelity is there in marriage; as
when there are more thicves, there are more thefts.

* CHAP XXIL
Of the expofing of children,

THE Roman policy was very good in refpe& to the
g expofing of children. Romulus, fays Dionyfius
Halicarnaflus *, laid the citizens under an obligation to
educate all their male children, and the eldeft of their
daughters. If the infants were deformed and monftrous,
he permitted the expofing them, after having fhewn them
to five of their neareft neighbours.

Romulus did not fuffer + them to kill any infant under
three years old: By this means he reconciled the law
which gave to fathers the right” over their children of
life and death, with that which prohibited their being -
expofed. -

* Aatiquities of Rome, lib. ii, ¢ 1bid,
La
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We find alfo in Dionyfius Halicarnaffus #, that the
law which obliged the citizens to marry, and to educate
all their children, was in force in the two hundred and
feventy-feventh year of Rome: We fee that cuftom had
reftrained the law of Romulus, which permitted them to
expofe their younger daughters.

We have no knowledge of what the law of the twelve
tables (made in the year of Rome three hundred and
one) appointed with refpe@t to the expofing of children,
except from a paffage of Cicero +, who fpeaking of the
office of tribune of the people, fays, that foon after its
birth, like the monftrous infant of the law of the twelve
tables, it was ftifled. The infant that was not monftrous
was therefore preferved, and the law of the twelve tables
made no alteration in the preceding inftitutions.

¢¢ The Germans, (fays Tacitus }), never expofe their
¢ children; amongf them the beft manners have more
¢ force, than in other places the beft laws.” - The
Romans had therefore laws againft this cuftom, and yet
they did not follow them. We find not any Roman
law || that permitted the expofing of children: This
was, without doubt, an abufe introduced towards the
decline of the republic, when luxury robbed them of
their freedom, when wealth divided was called poverty,
when the father believed that all was loft which was
given to his family, and when this family was diftin&®
from his property. ’ -

_ CHA P XXIII
Of the flats of the univerf afier the deffrudiion of the Romans.

TH E regulations made by the Romans to increafe

the number of their citizens, had their effe&, while
the republic, in the full vigour of its conftitution, had
nothing to repair but the lofles they fuftained by their
courage, by their intrepidity, their firmnefs, their love

® Lib. ix. 4 Lib. iii. de legib. { De Morib. German.

| There is not any title on this fubje& in the Digeft;, the title of
the eode fays nothing of it, no more than the Novels,
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of glory, and of virtue. But foon the wifeft laws could
not re-cftablith what a dying republic, what a general
anarchy, what a military government, what a rigid em-
pire, what a proud defpotic power, what a fecble mo-
narchy, what a ftupid, weak, and fuperftitious court
had fucceffively pulled down. It might indeed be faid,
that they conquered the world only to weaken it, and
to deliver it up defencelefs to barbarians. The Gothic
nations, the Getes, the Saracens, and Tartars, by turns
haraffed them: Soon the barbarians had none to deftroy
but barbarians. Thus, in fabulpus times, after the inun-
dations and the deluge, there arofe out of the earth armed
men, who exterminated one another. :

.

CHAP XXIV.

The changes which bappened in Europe, with regard to the
aumber of the inbabitants.

IN the Rtate Europe was in, one would not imagine it

poflible for it to be retrieved ;" efpecially when under
Charlemagne it formed only one vaft empire. But, by
the nature of government at that time, it became divided
into an infinite number of petty fovereignties; and as the
lord or fovereign who refided 1n his village, or city, was
neither great, rich, powerful, nor even fafe, but by the
number of his fubjeéts; every one employed himfelf with
a fingular attention to make his little country flourifh.
This fucceeded in fuch a manner, that notwithftanding
the irregularities of government, the want of that know-
ledge which has fince been acquired in commerce, and
the numerous wars and diforders inceffantly arifing, moft
countries of Europe were better peopled in thofe days
than they are even at prefent.

I have not time to treat fully of this fubje@. But I
fhall cite the prodigious armies engaged in the crufades,
compofed of men of all countries. Puffendorf fays |,
that in the reign of Charles IX. there were in France
twenty millions of men.

§ Introduction to the hiftory of Europe, cap. v, of France.
T L3 . S
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It is the perpetual re-union of many little ftates that
has produced this diminution. Formerly every village
of France was a capital; there is at prefent only one
large one: every part of the ftate was a centre of power;
at prefent, all has a relation to one centre; and this cen-
tre is, in fome meafure, the ftate itfelf.

CHAUP XXV.

The fame fubje& continued.

EUROPE, it is true, imas, for thefc two ages paft,

greatly increafed its navigation: this has both pro-

cured and deprived it of inbabitants. Holland fends

every year a great number of mariners to the Indies, of
whom not above two thirds return; the reft either perith
or {ettle in the Indies. The fame thing muft happen to
every other nation engaged in that trade.

We muft not judge of Europe as of a particular ftate
engaged alone in an extenfive navigation. This flate
would increafe in people, becaufe all the neighbouring
nations would endeavour to have a fhare in. this com.
merce; and mariners would arrive from all parts. Eu-
rope, feparated from the reft of the werld by religion ||,
by vaft fcas, and deferts, cannot be repaired in this
mannes.

CH AP XXVL

Confequences.

ROM all this we may conclude, that Europe is at
prefent in a condition to require laws to be made in
favour of the propagation of the human fpecies. The

politics of the ancient Greeks inceflantly complain ef the

tnconvepiencies that attend a republic, from the exceffive
number of citizeps; but the politics of this age call upon
s to take proper means to increafe ours.

{4 Mahometan conntrics @mnd i almoft on cvery fide.
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CHAP XXVIL

Of the law made in France to encourage the propagation of
the fpecies.”

LOUIS XIV. appointed * -particular penfions to
' thofe who had ten children, and much larger to
thofe who had twelve. But it is not fufficient to reward
prodigies. In order to communicate a general fpirit
which leads to the propagation of the fpecies, it is ne-
ceflary for us to eftablifh, like the Romans, general re-
wards, or general penalties.

CHAP XXVIIL

By what means we may remedy a depopulation.
HEN a ftate is depopulated by particular acci-
dents, by wars, peftilence, or famine, there are ftill-
refources left. The men who remain may preferve the
_{pirit of induftry; they may feck to repair their misfor-
tunes, and calamity itfelf may make them become more
induftrious. The evil is almoft incurable, when the de-
population is ‘prepared before-hand by interior vice and
and a bad government. When this is the cafe, men pe-
xith with an infenfible and habitual ficknefs: born in mi-
fery and languifthing weaknefs, in violence, or under the
influence of a wicked adminiftration, they fee themfelves
deftroyed, and frequently without perceiving the caufe
of their deftru&tion. Of this we have a melancholy
proof, in the countries defolated by defpotic power, or
by the exceffive advantages of the clergy over the laity.

In vain fhall we wait for the fuccour of children yet
unborn, to re-eftablith a ftate thus depopulated. There
is not time for this; men in their folitude are withoat
courage or induftry. With land fufficient to nourith a

_people, they have fcarcely enough to nourith a family.

:-'I‘he ¢di& of 166, in favour of marriages.
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The common people have not even a property in the
miferies of the country, that is, in the fallows with
which it abounds. 'The clergy, the prince, the cities,
the great men, and fome of the principal citizens, infen-
fibly become proprictors of all the land which lies uncul-
tivated: the families who are ruined have left their fields;
and the labounng man is deftitute.

In this fituation they fhould take the fame meafurcs
throughout the whole extent of the empire, which the
Romans took in a part of theirs: They fhould pra&ife
in their diftrefs, wmt thefe obferved in the midft of
plesty ; that is, they fhould diftribute land to all the
families who are in want, and procure them the materials
for clearing and cultivating it. This diftribution ought
to be continued as long as there is a man to receive it ;
and in fuch a manner as not to lofe a moment that can
be induftrioufly employed.

C H A P. XXIX,

Of hofpitals.

A MAN is not poor becaufe he has nothing, byt '
becaufe he does not work. The man who with-
out any degree of wealth has an employment, is as much
at his eafe, as he who without labour has an income of
.an hundred crowns a-year. He who has no fubftance,
-and yet has a trade, is not poorer than he who poflefling
ten acres of land, is obliged to_cultivate it for his
fubfiftence. The mechanic who gives his art as an in-
hemance to his chlldrcn, has left them a fortune, whlch
is multiplied in proportion to their number. It is not
“fo with-him who having ten acres of land divides it
amongft his children.

In trading countries, where many men have no other
fubfiftence but from the arts, the ftate is frequently
obliged to fupply the neceffities of the aged, the fick,
and the orphan. A well regulated government draws
this fupport from the arts themfelves. It gives to fome
fuch employment as they are capable of performing;
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others are taught to work, and this teaching of itfelf
becomes an employment. )

Thofe alms which are given to a naked man in the
ftreets, do not fulfil the obligations of the ftate, which
owes to every citizen a certain fubfiftence, a proper nou-
rifhment, convenient cloathing, and a kind of life not
incompatible with health. : ,

Aurengezebe * being afked, why did he not build
hofpitals, faid, ¢ 1 will make my empire fo rich, that
¢¢ there fhall be no need of hofpitals.” He ought to
have faid, I will begin by rendering my empire rich,
and then 1 will build hofpitals.

The riches of a ftate fuppofe great induftry. Amidft
the numerous branches of trade, it fy impoffible but fome
muft fuffer; and confequently the mechanics muft be in a
momentary neceflity.

Whenever this happens, the ftate is obliged to lend
them a ready affiltance; whether it be to prevent the fuf-
ferings of the people, or to avoid a rebellion. In this
cafe, hofpitals, or fome equivalent regulations, are ne-
ceflary to prevent this mifery.

But when the nation is poor, private property fprings
from the general calamity; and is, if 1 may fo exprefs
myfelf, the general calamity itfelf. All the hofpitals in
the world cannot cure this private poverty: on the con- -
trary, the fpirit of indolence which it conftantly infpires,
}ner'caks the general, and confequently the private mi-
ery. o

Henry VIIL + refolving to reform the church of
England, ruined the monks, of themfelves a lazy fet of
people, that encouraged lazinefs in others: becaufe ag
they pradtifed hofpitality, an infinite number of idle per.
fons, gentlemen and citizens, fpent their lives in running
from convent to convent. He demolithed even the hof-
pitals in which the lower people found fubfiftence, as the
gentlemen did theirs in the monafteries. Since thefe
changes, the fpirit of trade aod induftry has been efta-
blifhed in England.

® See Sir John Chardin's travels through Perfis, vol. viii.
+ See Buraoet’s hitory of the Reformation.
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At Rome, the hofpitals place every one at his eafe, ex-
cept thofe who labour, except thofe who are induftrious,
except thofe who have land, except thofe who are en-
gaged in trade.

I have obferved, that wealthy nations have need of
hofpitals, becaufe fortune fubjeéts them to a thoufand ac-
cidents : but it is plain, that tranficnt affitances are much
better than perpetual foundations. The evil is momen-
tary ; it is neceflary therefore, that the fuccour fhould
be of the fame nature, and that it be applied to particular
accideats. :

BOOK XXIV.

Of Laws as relative to Religion, confidered ia
itfelf, and in its Do&rines.

CHAP I
Of religion in general,

q -S amidft feveral degrees of darknefs we may form
‘ a judgment of thofe which are the leaft thick, and
among precipices, which are the leaft deep; fo we may
fearch among falfe religions for thofe that are moft con.
formable to the welfare of fociety; for thofe, which,
though they have not the effeét of leading men to the fe-
licity of another life, may contribute moft to their hap-
pinefs in this. '

I fhall examine, therefore, the feveral religions of the
world, in relation only to the good they produce in civil
fociety ; whether T fpeak of that which has its root ia
heaven, or of thofe which fpring from the earth.

As in this work I am not a divine, but a political
writer, I may here advance things which are no other-
wife true, than as they correfpond with a worldly manner
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»sof thinking, not as confidered in thenr relation to truths
of a more (ublime nature.

A perfon of the leaft degree of impartiality, muft fee
that I have never pretended to make the interefts of re-
lxglon {ubmit to thofe of a polmcal nature, but rather to
unite them : now, in order to unite, it is neceffary that
we fhould know them.

The Chriftian religion, which ordains that men fhould
love each other, would without doubt have every nation
bleft with the belt civil, the beft political laws; becpufe
thefe, next to this religion, are the greateft good
men can give and receive.

CHAP IL

4 paradox of Mr. Bayle’s.,

MR. + Bayle has pretended to prove, that it is better

to be an atheift than an idolater ; that is, it is lefs
dangerous to have no religion at all than a bad one.
¢ 1 had rather, (faid he) it fhould be faid of me, that
¢ I had no exiftence, than that I am a wllain.”” This is
only a fophifm, founded on this, that it is of no import-
ance' to the human race to believe that a certain man
exifts; whereas, it is extremely ufeful for them to believe
the exiftence of a God. From the idea of his non-
exiftence, immediately follows that of our independence ;.
or, if we cannot conecive this idea, that of difobedience.
‘To fay that religion is not a reftraining motive, becaufe
it does not always reftrain, is equally abfurd as to fay,
that the civil laws are not a reftraining motive. Itisa
falle way of reafoning againft religion, to collet in a large
work a long detail of the evils that it has produced, if
we do not give at the fame time an enumeration of the
advantages which have flowed from it. Were I to relate
all the evils that have arifen in the world from civil laws,
from monarchy, and from republican government, I
might tell of frightful things, Was it of no advantage

_t Thoughts on the comet,

AN
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for fubje&s to have religion, it would ftill be of fome if
princes had it, and if they whitened with foam the only
rein which can reftrain thofe who fear not human laws.
A prince who loves and fears religion, is a lion, who ftoops
to the hand that ftrokes, or to the voice that appeafes
him. He who fears and hates religion, is like the favage
beaft that growls and bites the chain which prevents his
flying on the paffenger. He who has no' religion at all,
7 that terrible animal who perceives his liberty only when
he tears in pieces, and when he devours.
. The queftion is not to knaw whether it would be bet-
ter that a certain man, or a certain people, had no reli-
ion, than to abufe what they have; but to know which
1s the leaft evil, that religion be fometimes abufed, or that
there be no fuch reftraint as religion on mankind.

To diminifh the horror of atheifm, they lay too much
to the charge of idolatry. [t is far from being true, that
when the ancients raifed altars to a particular vice, they
intended to fhew that they loved the vice, this fignified,
on the contrary, that they hated it. When the Lace.
demonians ereéted a temple to Fear, it was not to fhew
that this warlike nation gdefired that he would in the midft
of battle poflefs the hearts of the Lacedemonians. They
had deities to whom they prayed not to infpire them
with guilt; and others whom they befought to fhield
them from it. .

CHAP IL

That a moderate government is moff agreeable to the Chriflian
religion, and a defpotic government to the Mabometan.

T HE Chriftian religion is a ftranger to mere defpotic
power. The milduefs fo frequently recommended
* in the gofpel is incompatible with the defpotic rage with
which a prince punifhes his fubje&s, and exercifes him-
felf in cruelty.

As this religion forbids the plurality of wives, its
princes are lefs confined, lefs concealed from their fub-
jefts, and confequently have more humanity; they are
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more difpofed to be direed ‘by laws, and more eapable
of perceiving:that they cannot do whatever they pleafe. -
. While the Mahometan princes ineeflantly give or re-
ceive death, the religion of the Chriftians renders their
princes lefs timid, and confequently lefs cruel. The
prince confides in his fubje&s, and the fubjeés in the
prince. How admirable the religion, which while it
feems only to have in view the felicity of the other life,
conftitutes the happinefs of this ! )

It is the Chriftian religion that, in {pite of the extent
of the empire and the influence of the climate, has hin-
dered defpotic power from being cftablithed in Zthiopia,
and has carried into the heart of Africa the manners and
laws of Europe. v ,

The heir to the empire of Zthiopia enjoys a principa-
ﬁty, and gives to other {ubjeéts an e‘xamp]c of love and
obedience. Not far from thence may be feen the Maho-
metan fhutting up the children of the king of { Sennar;
at whofe death the council fends to murder them, in fa-
vour of the prince who mounts the throne. =
- Let us fet before our eyes, on the one hand, the con-
tinual maflacres of the kings and generals of the Greeks
and Romans; and on the other, the deftru&ion of peo-

le and cities by thofe famous conquerors Timur Beg and
fenghiz Khan, who ravaged Afia; and we fhall fee that .
we owe to Chriftianity in government a certain political
law, aod in war a certain law of nations ; benefits which
Human nature can never fufficiently acknowledge.

1t js owing to this Jaw of nations, that amongft us vie-
tory leaves thefe great advantages to the conquered, life,®
liberty, laws, wealth, and always religion, when' the con-
queror is not blind to his own intereit. :

We may truly fay, that the people of Europeé are not
at prefent more dilunited than the people and the armies,
or even the armiies amongft themfelves, were under the
Roman empire, when it was become a defpotic and

$ Defcription of Aithiopia by Mr. Ponce, 2 phyfician. Collefiin
of Edifying Letters.

Vo L, llo M
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military government, On the one hand, the armies en-
gaged 1n war againft each other; and on the other, they
pillaged the citics, and divided or confifcated the lands.

CHAP IV.

Confequences from the charaBer of the Chriflian religion,
and that of the Mabometan.

F ROM the chara@ers of the Chriftian and Maho.
metan religions, we ought, without any further ex-
amination, to embrace the one and reje& the other ; for
it is much cafier to prove, that religion ought to humanize
the manners of men, than that any particular religion is
true.

1t is a misfortune to human nature, when religion is
iven by a conqueror. The Mahometan religion, which
’pcaks only by the fword, a&s ftill upon men with that
deftru@ive fpirit with which it was founded. S

The hiftory of Sabaco }, one of the paftoral kings of
Egypt, is very extraordinary. The tutelar god of The-
bes appearing to him in a dream, ordered him to put
to death all the pricfts of Egypt. He judged that the
Gods were difpleafed at his being on the t%nrone, fince
they ordered him to commit an a&ion contrary to their
erdinary pleafure: and therefore he retired into Ethiopia,

CHAP V.

That the Catholic religion is moft agreeable to a manarchy,
and the Protsflant to a republic,

WHEN a religion is introduced and fixed in a flate,
it is commonly fuch as is moft fuitable to the plan
of government there cftablifhed : for thofe who receive
it, and thofc who are the caufe of its being reccived,

{ Sce Diodorus, Lib. id,
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have fcarcely any other idea of policy than that of the
ftate in which they were born.

When the Chriftian religion, two centuries ago, be-
came unhappily divided into Catholic and Proteftant, the
people of the north embraced the Proteftant, and thofe
of the fouth adhered #ill to the Catholic.

The reafon is plain : the people of the north have, and
.- will for ever have, a fpirit of liberty and independence,

which the people of the fouth have not; and therefore
2 religion which has no vifible head, is more agreeable to
1e independency of the climate, than that which has one.

In the countries themfelves where the Proteftant relis.
gion became eftablifhed, the revolutions were made pur-
fuant to the feveral plans of political government. Luy-
ther having great princes on his fide, would never have
been able to make them relith an ecclefiaftic authority
that had no exterior pre-eminence ; while Calvin, having
to do with people who lived under republican govern-
ments, or with obfcure citizens and monarchies, might
very well avoid eftablithing dignitics and pre-eminence.

Each of thefe two religions was believed to be the moft
perfeét ; the Calvinift judging his moft conformable to
what Chrift had faid, and the Lutheran to what the
Apoftles had praQifed.

CHAP VI

dnother of Mr. Bayle’s paradoxes.

MR. Bayle, after having abufed all religions, endea.
vours to fully Chriftianity ; he boldly afferts, that

true Chriftians cannot form a government of any dura-
tion. Why not? Citizens of this fort being infinitely
enlightened with refpe& to the various duties of life, and
having the warmeft zeal to fulfil them, muft be petfe&ly
fenfible of the rights of natural defence. The more they
believe themfelves indebted to religion, the more they
_would think due to their country. The principles of
Chriftianity deeply engrlav\[red on the heart, would be

2
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infinitely more powerful than the falfe honour of mo-
narchies, than the humane virtues of republics, or the
fervile fear of defpotic ftates.

It is altonifhing, that thia great man fhould not be a»
ble to dilinguith between the orders for the eftablifhment
of Chriftiamty, and Chriltianity itfelf ; and that he thould
pe liable to be charged with not knowing the fpisit of his
own religion.  When the legiflator, inftead of laws, has
given counfels, this is becaufe he knew, that if thefe
counfels were ordained as laws, they wauld be contrary
tp the fpirit of the laws themf{elves.

CHAP VIL

Of the Laws of perfectian in religion

HUMAN laws, formed to dire& the will, ought te

give precepts, and not coynfels; religion, made to
influence the heart, qught to give many counfell, and
few precepts.

‘When, for mﬂancc, it gives rules not for, wh.at is good,
but for what is better; not to diret to what is right,
but to what is perfe&, it is expedient that thefe fhould
be counfels, and not laws: for pcrfc&non can have no
relation to the univerfality of men or things. Befides,
if thefe were laws, there would be a neceffity for an infinite
number of others, to make people obferve the firft. Ce-
libacy was advifed by Chriltianity : when they made it a
law in refpe& to a certain order of men, ik became ne-
ceflary to make new § ones every day, in order to oblige
thofc men to obferve it. The kegiflator wearied himfelf;
and he wearied fociety, to make men execute by precept,
whatr thofe who love perfection would have executed aa
counfel.

+ Dupin's ecclefiaftical library of the fixth century, vol. v,
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CHAP VIIL

Of the conneBion between the moral laws and thofe of religion,

IN a country fo unfortunate as to have a religion that

God has not revealed, it is always neceflary for it to
be agreeable to morality; becaufe even a falfe religion is
the beft fecurity we can have of the probity of men.

The principal points of religion of the inhabitants of
Pégu * are, not to commit murder, not to fteal, to a-
void uncleannefs, not to give the leaft uncafinefs to their
neighbour, but to do him, on the contrary, all the good
i their power. With thefe rules they think they fhould
be faved in any religion whatfoever. . From hence it pro-
ceeds, that thefe people, though poor and proud, bes
have with gentlénefs and compaflion to the unhappy,

CHAP IX
Of he Effenes.

TH’E’ Effenies  made a vow to: obferve juftice to
mavnkind, to do no ill to any perfon, upon what
foever actount ; to keep faith with all the world, to hate
injuftice; to command with modefty, always to fide with
truth, and to fly from all unlawful gain:

CHAP X
Of the foft of* Shaits,

THETmraP {eQy of Philofophy among the Ancierts
*- were a fpeties of religion. Never were any princi-
ples’ mose worthy of’ human natuse, amd more proper to

» Collecion of voyages that contributed to the eftablitimest of
the Eafl-India Company, Vol. iii. Part 1. Page63: -

) t Hift. of the Jews, by Prideauz.
" . M 3
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form the good man, than thofe of the Stoics: and if I
could for a moment ceafe to thiok that 1 am a Chriftian,
1 could not poffibly avoid ranking the deftru&ion of the
fe€t of Zeno among the misfortunes that have befallen
the human race.

It carried to excefs only thofe thingsin which there is
true greatnefs, the contempt of pleafure and of pain.

It was this fe& alone that made citizens; this alone
that made great men; this alone great emperors.

Laying afide for a moment revealed truths, let us
fearch through all nature, and we fhall not find a nobler
obje than the Antoninus’s : even Julian himfelf, Julian,
(a commendation thus extorted from me, will not render
me an accomphce of his apoftacy), no, there has not
been a prince fince his reign more worthy to govern man-
kind.

While the Stoics looked upon riches, human gran.
deur, grief, difquictudes, and pleafures, as vanity : they
were entirely employed in labouring for the happinefs of
mankind, and in exercifing the daties of fociety. It feems
as if they regarded that facred fpirit which they believed
to dwell within them, as a kind. of favourable provi-
dence, watchful over the human race.

Born for fociety, they all believed that it was their
. geftiny to labour for it ; with fo much the lefs fatigue as

their rewards were all within themfclves. Happy by
their philofophy alone, it feemed as if only the happmds
of athers could increafe theirs,

CHAP XL

Of contemplatien.

MEN being made to preferve, to mourifh, te clothe
themfelves, and do all the a&ions of fociety, reli-

ﬁnon ought not to gwe them too contemplative a
ife *.

h. This- inhe inconvenicnce of thc do&nuofroe and JLoaow
um,

»



Chap. 13. ‘THE SPIRIT OF LAWS. 137

The Mahometans became fpeculative by habit; they
ray fire times a-day, and each time they are obliged to
caft behind them every thing which has any concern with
this world; this forms them for fpeculation. Add to
this that indifference for all things which is infpired by
the do&rine of unalterable fate.

If other caufes befides thefe concur to difengage their
affe@ions; for inftance, if the feverity of the government,
if the laws concerning the property of land, give them a
- precarious {pirit, all is loft.

- The religion of the Gaurs formerly rendered Perfia
a flourithing kingdom: it corre@ed the bad cffe@s of

defpotic power. The fame empire is now deftroyed by
the Mahometan religion.

CHAP XIIL

. , ' *Of penance.

PENANCES ought to be joined with the idea of
labour, not with that of idlenefs; with the idea of
good, not with that ‘of fupereminent; with the-idea of
frugality, not with that of avarice. '

. _CHAP XIIL
- Of inexpiable crimes. © '

IT appears from a paffage of the books of the pontiffs,
., quoted by Cicero *, that they. had amongft the 4
Romauos inexpiable crimes; and it is on this that Zozi-
mus founds the narration fo proper to blicken the motives
of Conftantine’s converfion; and Julian, that bitter sail-
lery on thig converfion, in his Ceefars. ; . e
- ® Lib. ji. Of laws, - - C .

t © Sacrum commiffum, quod neque expiari z&erit. impie
: cgmmii,l:um eft; 'gnod expiari poterit, publici erd?tu, cxd

>
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The Pagan religion, indeed, which prohilited only
fome of the groffer crimes, and which flopped the hand,
but meddled not with: the heart, might have crimes that
were inexpiable: but a religion which bridles all the
pafions; which is. not more jealaus of a&ions than of
thoughts and defires; which holds us not by a fews
ghains, but by an infinite number of threads; which,
leaving human juftice afide, eftablithes another kind of
juftice; which 1a fo. ordered, as to lead uvs continually
from repentance to love, and from. love. to repentance ;
whicl puts between the judge and the criminal a: great
mediator, between the juft.and the mediator a great
judge; a religion like-this ought not to have inexpiabls
crimes. But while it gives fear and hope to. all, it
makes us fufficiently fenfible, that though there is no
crime in its own nature inexpiable, yet a whole criminal
life may be fo; that it is extremely-dangerous to affront
mercy, by new crimes and new expiations; that an
aneafinefs on account of. anciént debts, from which we
are never entirely free, ought to make us afraid of con-
traéting: new ones, of filling up the mealure, and going
even to that point where paternal goodnefs: ends.

CHAP XIV.

In what manner- religion has an influence on civil lawws,

AS both religion-and:the civil laws ought to have a
peculiar tendency to render men good citizens, it
iéi evadent that whea g of thefe déviatesfrom this end,
the: teodency. of the other ought to be firengthened.
The: lefs. feverity there is in: religion, thie more there
onghtto be in thld civillawg, - - - -+ *

Thua the stigniag: religion of Japsa-taving féw doce
trines, and propofisg neither fature-rewards fiof pumifis
ments, the laws, to fupply thefe defe@s, have been made
with the {pirit of feverity, and are executed with.an ex-
traordinary ‘pun&uality. .

" When the do@tine of neceflity is, eftablified: by. reli»
gion, the penalties of the laws ought to be morecfevarey
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and the magiftrate more vigilant; to the end that wen,
who would otherwife become abandoned, might be
determined by thefe motives: but it is quite otherwife,
where religion has eftablithed the do@rine of liberty.

From. the ina&ivity of foul fprmgs the Mahometag
do&rme of predeftination, and from this do&rine of

rcdeftination fpriogs the inactivity of foul.  This, they

Y> is in the decrees of God; they muft therefore indulge
their repofe. In a cafe like this, the magiftrate qught
to awaken by the laws thofe who are lulled afleep by
religion.
. When rehgwn condemns, things which the civil lawa
ought to permit, there is danger left the civil laws, og
the other hand, fhould permit what religion ought te
coudemn. Enher of thefe is a conltant proof of a want
of true ideas of that harmony and proportion which oughf.
to fubfift between both.

Thus the Tartars * under Jenghlz Khan, amengﬁ
whom it was a fin, and ewen a capital cyime, to put 3
kyife in the firg, to lean againit a whip, to frike a-horfe
with his brldle, to break one bone with another; did
not believe it to be any fin to break their word, to feize
upon another man’s goods, to do an'injury to a perfon,
or to commit murder. Ina word, laws, which render
that neceffary which is only mdxﬂ'erent, have this incon-
veujengyy that they make thofe things indifferent which
are abfolutely neceflary.

The people of Formofa + believe, that there is a kind
of hell; but it is to. punith thofe who at certain fesfons
have not gone naked; who have dreffed in calico, and
and not in filk; who have prefumed to look for oyftere;
or who have undertaken any bafinefs without confulting
the fong of birds: while drunkesnefs and debauchery
arq not regarded as crimeg. | T'hey believe even that. the
debauches of their children are agreeable to their gods. .-

* See the relation written by John Duplan Carpin, fent te
Tartary, by Pope Innocent the IV, in the year 1247.

1 Colle®ion of voyagesthat contributed to the eﬁabhﬂlment of
the Eaft-India Company, -vol. v. page £9a
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When religion abfolves the mind by a thing merely
accidental, it lofes its greateft influence on mankind.
The people of India believe, that the waters of the
Ganges have a fan&ifying virtue'®. Thofe who die on
its banks are imagined to be exempted from the torments
of the other life, and to be entitled to dwell in a region
full of delights; and for this reafon the afhes of the dead
are fent from the moft diftant places to be thrown into
this river.  Little then does it fignify whether they have
lived virtuoufly or not, fo they'be but-thrown into the
Ganges. o

The idea of a place of rewards has a neceffary ‘con-
ne&tion with the idea of the abodes of mifery; and,
when they hope for the firlt without fearing the latter,
the civil laws have no longer any influence. Men, who
believe that they are fure of the rewards of the other
life, are above the power of the legiflator; they look
upon death with too much contempt: how fhall the man
be reftrained by laws, who believes, that the greateft
pain the magiftrate can infli& will end in a moment to
begin his happinefs? ‘ '

‘ " CHAP. XV.
How fulfe religions are fometimes corre8ed by the civil
laaws. : ‘

Sf MPLICITY, fuperftition, or a refpe& for an-
tiquity, have fometimes eftablithed myfteries or
ceremonies fhocking to modefty: of this the world has
furnithed numerous examples.  Ariftotle + fays, that
in this cafe the law permits the fathers of families to
repair to the temple to celebrate thefe myfteries for
their’ wives and children. How: admirable the civil
law, which in fpite ‘of religion preferves the manners
untainted !

¢ Edifying Letteis, colle&. 15.
4 Polic. lib. vii. cap. x7. .
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Auguftus * excluded the youth of either fex from °
aflifting at any no&urnal ceremony, unlefs accompanied
by a more aged relation; and, when he revived the Lu:
percalia, he would not allow the young men to run

_ naked.

CHAP XVL

- How the laws of religion corred ithe inconvenicncies of a po-

)

litical conflitution.
ON the other hand, religion may fupport a ftate, when
the laws themfelves are incapable of doing it.

. Thus, when a kingdom is frequently agitated by civil
wais, religion may do much by obliging one part of
the ftate to remain always quiet. Among the Greeks,
the Eleans as priefts of Apollo enjoyed a perpetual peace.
In Japan }, the city of Meaco enjoys a conftant peace,
as being'a holy city: Religion fupports this regulation,-
and that empire which feems to be alone upon earth, and -
which neither has nor will have any dependence on fo..
reigners, has always in its own bofom a trade which war -
cannot ruin.

“In kingdoms where wars are not entered upon by a.
general confent, and where the laws have not pointed
out any means either of terminating or preventing them,.
religion eftablifhes times of peace or ceffation of hoftili-.
ties, that the people may be able to fow their corn, and

rform thofe other labours which are abfolutely neceffary
for the fubfiftence of the ftate. »

Every year all hottility ceafes between the { Arabian
tribes for four monthe; the leaft difturbance would then
be an impiety. In former times, when every lord in
France declared war or peace, religion grantéd a truce,
which was to take place at certain feafons.

: )
® Suctonius, in Avgufto. cap. 31.

+ Colle&ion of voyages made to eftablith an Indian Company,
vol. iv. page 127. .

 Sce Pridcaua’s life of Mahomet, page 64.
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CHA P XVII
The ﬁvne fubjeﬂ continued,

WHEN a &atc has many caufes for hatred, religion
¥ ought to produce many ways of reconciliation, -
The Arabs, a people addi&ed to robbery, are frequently
guilty of doing injury and injuftice. Mahomet t enalted
this law: ¢ If any one forgives { the blood of his bro- |
¢¢ ther, he may purfue the malefa&or for damages and
¢t intereft: but he who fhall injure the wicked, after having
¢ reccived fatisfation, fhall in the day of judgment fuffer
¢ the moft grievous torments.”

. The Germans inherited the hatred and enmity of their
near relations; but thefe. were not eternal. Homicide
was expiated by giving a certain number of cattle, and
ahd all the family received fatisfation: A thing extreme-
ly ufeful, fays Tacitus |, becaufe enmitiee are moft dan-
gerous amongft a free people. L believe indeed that their
minifters of religion, who were held by them in fo much
credit, were concerned in thefe reconciliations.

. Amongft the inhabitants of Malacca *, where no form
of reconciliation is. eftablithed, he who has committed .
murder, certain of being affaffinated by the relations or
friends of the deceafed, abandons himfelf to fury, aad
wounds or kills all he meets.

4 Koran book i. chapter of the covr.

.} On tenouncing the law of retaliation.

§ De morib. Germanorum,

® Colle®ion of. voyages that conttibuted to the eftablithment of

the Ealt India Company, vol. vii. page 303. See alfo memoirs of
the C. de Fourbin, and what he fays of the peqple of Macaffar,
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CHA P XVIIL
How the laws of religion bave the ¢ffe& of civil laws.

T HE firft Greeks were {mall nations, frequently dif-
- & pérfed, pirates at fea, unjult at land, without govern.
ment and without laws. The mighty a&ions of Her-
wcules and Thefeus ket us fee the ftate of that rifing peo-
ple.  What could religion do more than it did to infpire
them with horror againft murder? it declared that the
man who had been * murdered was enraged againdt the
affaflin, that he would poflefs his mind with. tesror and
trouble, and eblige him to yield to him the places he had
frequented when alive. They could not touch the cri-
minal, nor converfe with him 4 without being defiled:
the murderer was to be expelled the city, and an expia-
tion made for the crime §. :

‘CH AP XIX
That it is not fo much the trath or falfity of a deBrine which

renders it ufeful or pernicious to men in civil government,
as the ufe or abufe which is made of it.

THE moft true and holy doérines may be attended
with the very worft confequences, when they are
not conne&ed with the principles of fociety; and, on the
contrary, do&rines the moft falfe may be attended with
excellent confequences, when contrived fo as to be ¢on-
nefled with thefe principles. S
‘The religion of Canfucius || difowns the immortality
of. the foul, and the f¢& of Zeno did not believe it.

;* Plato, of laws, Lib. .ix. t .Tragedy of Bdipus Colencus,
$ Plato of laws, lib. ix,

| A Chinefe philofopher reafons thus againft the do@rine of

-Foe. It is faid in 2 hook of xhat {e&, that the body is cur dwel-

*¢ ling-place, and the foul the immortal guelt Which Jodges thers:

* but, if the bedies of our relations are only a Jodgiog,. it is natu-

.« rg to relglzrd them. with the fnnt contcropt we fhould fecl for
0‘. .
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Thefe two feéts have drawn from their bad principles
confequences, not juft indeed, ‘but moft admirable as to
their influence on fociety. Thofe of the religion of Toa,
amd of Foe, believe the immontality of the foul, ‘but from

this facred do@rine they diaw the moft frightful confe-

‘quences.

The do&rine of the immertality of the Toul falfély
underftood, has, almoft -throughout the whole world and
in every age, engaged women, {laves, fubje&s, friends to
murder themfelves, that they might go and ferve in the
other world the obje@ of their refpe@ or love in this.
Thus it was in-the Wef-Indies; thus it was amongft the

Danes*; thus it is at prefent in Japan 4, in Macaffarg

-and mauy other places.

Thefe cuftoms do not fo dire&ly proceed from the
do&rine of the immortality of the foul, as from that of
the refurre@®ion of the body, from whence they have
drawn this confequence, that after death the fame indiwi-
dual will have the fame wants, the fame f{entiments, the
fame paffions. In this peint of view the do&rine of the
immortality of the foul has a prodigious effe& on man-
kind, becaufe the idea of only a fimple change of habita-

tion is more within the reach of the human underfland- -

ing, and more adapted to flatter the heart, than the idea
of a new modification.

It is not enough for religion to eflablith a do&rine;

it muft alfo dire& its influence. This the Chriftian ve-
ligian performs in the molt admirable manner, particular-
ly with regard to the dofrines of which we have been

« a firu&ture of earth and dirt.  Ts not this endeavouring to tear
¢ from ‘the "heart the virtueof love to one’s own parents? This

 leads us even to negle@ the care .of the body, and to refufs it |

"« the compaffion and affe@ion fo neceflfary for its prefervation:
¢¢ hence the difciples of Foe kill themfelves by ¢houfands.”  Woerk
of an ancient Chincfe philofopher in the colleBion of Du Halde, ‘vol.

iii. pag. 52. )
.* See Tho. Bartholin’s Antig. of the Danes.

4+ An account of Japan, in the Colletion of voyages that con-
tributed to eftablith an Eaft-India company.

t Fourbin’s memoirs.
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fpeaking. It makes us hope for a flate which is.the ob-
je& of our belief, not for a Rate which we have already
experienced or known:. thus every article, even the refur-
seion of the body, leads us to fpiritual ideas.

CHAP XX

TR j&r;z: Subje2 continued: ' .

THE facred Books + of the. ancient Rerfians fay,
« If you would be holy, inftru@ your .children,
# becaufe all the good a&ions which they perform will
¢ be imputed to you.” They advife them to many.
betimes, becaufe children at the day of judgment
will be as a bridge, over which thofe who have none. .
ea‘:;:ﬁf‘paﬁ. Thefe do&sines were falfe, but extremely;
W - Lo Ll

CHAP er.:
o K .WTI/J? mdttnt/:yt‘b'qﬁ:‘. .

TH‘Edoﬁriqe of the imimeortality, of the foul is divided,
into three branches,. that of pure immortality, ‘thay
of a fimple change of habitation, ard that of a metemp-
fychofis: that is, the fyllem of the Chriftians, that of
the Scythians, and that of the Indiane We have juft
been fpeaking of the two firft; and I fhall fay of the
laft, that, as it has been well or ill explained, it bas
had good or bad effets. As it infpires men with a
certain' horror againft bloodfhed, very few murders are
committed in the Indies, and, though they feldom pu-
pith with death, yet they enjoy a perfeét tranquillity. -

On the other hand, women burn themfelves at the
death of their hufbands; it is only the innocent who
fuffer a violent death, . - R

4 Mr. Hyde: .- ..
N 2
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CHAP XXIL _'

That is is dangerous for religion to infpire an averfion for
things in themfelves indifferent.

A KIND- of honour eftablithed in the: Indies by the
prejudices of religion, has made the feveral tribes
conceive an averfion &gainft ecach other. This honour
is founded entirely on religion; thefe family diftine-
tions form no civil diftin&ions; there are- Indiang' w

would think themfelves difhonoured by eating: with- theit’

Bg. .
T“-h’ek forts of diftin@iohs ate eoneSedwith a certisin
averfion for other men, very different frons dsofe: fenw
tintents whieh ought to proceed fram differened. of ranie,
which amongft us comprehend a love fotinferiors. .. -
The laws of religion fhould never infpire an averfion
%0 any thiog but vice, and above all-they thould never
cftrange man from a love and tendeinefs for his own
ecies. :
‘PThe Mahometatt and lndiah religions have in their
bofom an infinite number of people: the Indians hatg
the Mahomctatis, becaufe they cat cows: the Matfomes
wane: deteft the Indians, becaufe they eathbgvéi

CHAP XXIIL
r Off;j-iwb. '

XX7HEN: religion appoints a. ceffavion from laboury
Y it ought to have a greater regard: to; the néeefities
of mankind, thaa to the grandeur of the being it defigns
to honour.
Athens + was fubje@ to great inconveniencies from
the exceffive number of its feftivalsa Thefe powerful

\

.

+ Xenophon on the republic of Azhenk.
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people, to whofe-decifion all the cities of Greece came
to fubmit their quarrcls, could not bave time to difpatch
fuch a multiplicity of affairs. 4
- ‘When. Coriftantine ordained that the people fhould
reft on the Sabbath, he made this decree for the cities *,
and not for the inhabitants of the open country ; he was
fenfible that labour in. the cities was ufeful, but in the
ficlds neceflary. ‘

For the-fame reafon, in a-country fupported by com-
merce, the number of- feftivals oughs to be. relative to
this very commerce. Proteftant and catholic countries
ase fituated 4.in fuch'a manner, that there is more need
of labour in the former than in the latter; the fuppreffion
of feftivals is therefore more. fuitable: to proteftant: than
to catholic countries.

Dampier § obferves, that the diverfions of. different
nations vary greatly-according. to the climate. As hot
climates produce a guantity of delicate fruits, the barba-
rians eafily- find- neceffaries, and therefore fpend- much
time ‘in .diverfions. The Indians-of colder countries
have not fo much leifure, being obliged to fith and hung
continually; hence -they have -lefs mufic, dancing, and
feftivals. 1f a new religion fhould be eftablifhed amongft
thefe people, it ought to have regaxd to:this in the ia-
Ritution of feftivals. . .

CG'H A P. XXIV/W
OF the local laws of religion. .
THERE‘ are many local laws in various religions;

and, when Montezuma with fo much obftinacy in-
fited that .the religion of the Spaniards was good for
their country and his for Mexico, he did cot affert an

® Leg. 3. code de feriis.  This law was doubtlefs made only
for the Pagans. ‘

+ The Catholics lie more towards the fouth, and the Proteftants. -
towards the north. ,

} Dampler's voyages, vol. ii.

N3
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abfurdity, becaufe in fa& legiflators counld mever helps
b;ving a regurd: to. what nature had: eftablified ‘beforer
them. ' o
The opinion of tlie metempfychofle is:adapted to the
climate of the Indies. An exceffive heat burns up alk
the * country; they can breed but very few cattlds theys
are always in danger of wanting them for tillage; theint
black cattle multiply but indiffcrently. +; and: they are-
fubje to many diftempers: a law of religion which
preferves them is therefore moft fuitable to.the policy of
the country. : »
While the meadows ave frorched upy rice and: pulfiey.
by the affifance of water, are brought td perfe&ion 2.
A law of religipn, which permitg only this kind ¢f nows.
rifament, muft therefore be extremely ufeful to men is,
thefe climates. .
The fleth 1 of cattle in that counitry is infipid, but:
the milk and butter. which they receive from them ferves.
for a part of their fubfiRence: Therefore the law which,
prohibits the eating and killing of cows is in. the 1ndies.

1

got uarcafonable. :
"Athens containgd’ 3. prodigious multitude of -peéple,.

But its terzitory was harren: It wag therefere a.religious.

maxim with this people, that theéfe who offered: fome.

fmall prefents to the gods ||, henoured: thes mere tiam,
thofe wha-facrificed an ox.

CHAPR XXV.

The incomueniéncy.of tranfplanting a religion from.one country:
to anotber..

IT follows from hence,. that there are frequently many:
- - inconveniences attending the tranfplanting a-religioh,
from one country to another.

® Sce Bernier's travels, vol.ii page 137;.

4 Bdifyiog Letters, colle&. xii. p. 95..

% Bernier’s travels, vol. ii. p. 387..

1, Buripides.in Athenzus, lik iis.
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- 4 'Fhe Hog,” fays Mi. Boulainvilliers *, @ ginft' be-
% yery fearce m Arabia, where there are almoft¥ no woods)
# and hardly any 'thing fit for'the nourithment of tﬁcfg
“ amimals : Befides, the faltnefs of the water and food:
& renders the pedple moft fufceptible of cutaneous difort.
4¢ ders.”” This local law could not be good in other 4
countrics, where the hog is alnioft an univerfal; and in-
fome fort a neceffary novrithment. : ot

1 fhalt her¢ make a refle@ion.  San&@oritshas dbferved:
sat porke tranfpires ‘but little 1, -and: that this kind
of meat greatly hinders the tranfpiration-of other foods.
Ye has fotmd-that' this diminution davounts to a third ||

Befides;’ it is known, ' that the ‘want of ttanfpitation.
forms - or increafes the diforders-of the fkif. The feedt.
ing on pork ought thertfote:to be'protitbited in .climates:
where the people are {ubjeé to thefe diforders, as in.
Ralefline, Arabia, Egypt, and Lybia, .

v vmzen

C ¥-A P. -XXVIL
Fhe fome fubjed continued:.

SI‘R‘ John Chatdin' * fays, that there ignot a naviga..
* ble river in Perfia except the Kur, which is at the:
extremity of the empire..- Theancient law of the Gaurs,,
which prohibited faiﬁng- on rivers, was not therefore at-.
tended with any inconvenience in this country, though.
it would have ruined the trade of another.

. 'Frequent 'bathings are extremely ufeful in hot cli~
mates. On this account they are ordained in the KMaho-.
méetan law and:iir. the Tndfad teligion. In the Indies it
is a. moft: meritorious.a& to pray to'4 Gud’ in the run-
ning ftream: But how. could thefe things be performed:
in other climates 2’ - :

* Life of Mahomet: 4 Avin China..

| § Medieiba: Staticd, '§ i aphor, 43, | M
® Travels into Perfia;, vol. if..
£ Bsrnies’s travcls, vok ili. - -
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When o religion adapted to the cligrate of one conutry
clathes too much with the. climate. of another, it cannos
hc there oltablifhed, and; whenever it has been introduced,
it has' been afterwards difcarded. It feems to all human
appearance,. as.if the climate had prefcribed the bounds
of the.Chriftian and Mahometan religions.

Itfollews from henge, that it is almoft always proper
for a religion to have particular do&rines and a general
worthip. . In laws concerning the prallice .of religious
worfhip, there ought to be but few. pamculars : For ine
ftance, they fhould command. mortification. in general,
and, pot a certain . kind of mortification : .Chriftinity is
full of good fenfe :. Abflinence is .of divine inftitution ; .
but a particular kind of abftinence is ordained by human
;m.bomy, and thaeforc mAy be.changed :

B 0" 0K ¥ XXV:
" Of Laws as relative to the Eﬂ'abﬁﬂlmen’t of Reliw.
gion and its external Polisy.
cHA P
Of religious fentiments. .
"HE pious man and the atheift.always talk of reli-:

gion; the one fpeaks of .what. he Joves, and . the
_other of .what he fears. ;

C’ HAP IL.

Of the motives of attachment to different religions.. .

THE. different religions of the world do not give to -
thofe who profefs them equal motives of attach-
ment; this depends greatly on the manner in whtchu



1
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. thiey agree with the tarn of thought and perceptions.of
We are extremely addited to idolatry, and yet have
1o great inclination for the religion of idolaters: We are
not very- fond of fpiritual ideas, and yet are moft attachedr
to thofe religions which teach us to adere a fpirituab
being. This proceeds from the fatisfa&ion we find i
eurfclves at baving been fo intelligent as to chufe a veliv
gion which raifes the Deity from that bafeaefs in whichy
he had been placed by others. We look upon idolatry. as
the religion of an ignorant people, and the. religiont
which has:a fpiritual being for its obje&, as that of the
nioft: enlighvencd. nations. :
When, with a doflrine: that. gives us the idea of »
fpiritual Supreme Being, we can #ill join thofe of a-fens
fiblc nature, and.admit thiem into our worfliip, we con-
t1a& & greater attachment to religion, becaufe thofe mo>
tives” which: we: kave juft mientioned are added to cus
matiral-inclination: for - the objedds: of fenfe. Thus the
Catholics, whe have more of this kind of worfhip thas
ttie- Proteftants, are more attached: to their * religion
thidn- the Proteftants are to theivs. ’
. When the + people of Ephefue were informed that the
factna® of thie council had declared they might call the
Virgin:Mury the Mother of God, they were trafported
witli joy; they kifled the hards of the bifhops; they: ems
braced! thieir: kies, -and-the whole city:refounded’ with:
acclamatiosis, - Coe : :
When an intelleQual' religion f{uperadds the idea of ai
choice made by the Deity, and a preference of. thofe
who profefs it to thofe who do not, this greatly attaches
us to religion. The Mahometans would not be fuch
good’ Muflulmans, if on the one hand theré were not
adolatrous- natioas who. make them .imagine themfelves.
the champions. of the unity of God, and on the other
band Chriltians to make them belicve that they are the:
obje¥s of - his preference.

. @ .They are more zealous for itspropaghtion.
t 8 Cyril's letter. A
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" A religion burdened with many * ceremonics, attaches.
us to it more ftrongly than that which has a fewer num-
ber. S P . -
- We bave an extreme propenfity to-things in. which we.
are continually employed: witnefs the obftinate prejur
dices of the + Mahometans and the Jews, and. the readi-:
nefs: with. which barbarous and favage nations change
their religion, who, as they are employed: entirely .in.
huating or war, have but few religious ceremonics.
. Men are extremely inclined to-the paffions of hope and:
fear; a religiony therofore, that had: neither a heavea:
nor a hell, could hardly pleafe them.: This is proved by
the eafe with which foreign religions -have been eftablifh-
od in Japan, and:the zeal-and foadnefs with which they
were received §.
- In order to raife an attachment to religion,. it is ne-
eeffary that it (hould inculcate ‘pure morals. Men who:
are kiraves by retail, are extremely honefl in the grofs ;.
they love marality. And were I not treating of {o grave,
a fubje&, 1 fhould fay that this appears remarkably evi,
dent in-our theatres; we are fure of pleafing the people:
" by fentiments avowed by morality ; we are fure of fhock-
ing them by thofe it difapproves. - S
When external worfhip is attended with great magnis
ficence, it flatters our minds, aod.Rrongly attaches us tor
seligion. The riches-of temples, and thofe of the clergy,.
greatly affe® us:  Thus even the mifery of the people:
16 a motive that renders them fond of a religion, which.
bas ferved as a pretext.to thofe who were. the caufe of
their mifery.. ; : '

" % "T'his does notcontradi what: I Kave faid in the laft ':b"af(er"
of ‘the preceding book:: 1 here fpeak of the motives of attachment
t8 religion, and there-of the fcans of rendering it more general. -

'+ This has been remtarked over-all the world. See as to the
Purks; the miflions-ef the Levant; the colle@ion of voyages that
contributed to the eftablihment of an Eaft India Company, vol.
iii. p. 201. on the Moors of  Batavia ; and Father Labat on the
Mahometan Negroes, &e-

 The Chriftian and: Indian religions; thefe have & hell-and a
paradife, which the religion of Sintos has not,
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© CHAP IIL .

OF temﬂu.

AL‘MOST dll civilized nations dwell in ‘houfess

from hence naturally arofe the idea of building
houfe for God, in which they might adore and feek
‘him amid#t all their hopes and fears.

In fa&, nothing is more comfortable to mankind,
than a place in which they may find the Deity peculiarly
prefent, and where ‘they may affemble together to con-
‘fefs their weaknefs and tell their griefs.

But this natural idea never occurred to ary but fuch
as cultivated the land; thofe who had no houfes for them-
felves, were never known to build temples.

This-wae the caufe that made Jenghiz Khan dlfcovcr
fuach aprodigious contempt for mofques *. This prince *}
examined the Mahometans; he approved of all their
-doétrines, ecxcept that' of ‘the neceflity of going to
Mecca: he-could not comprehend why God might not
-every where be adored.  As the Tartars did not dwell
‘in houfes, they could have no idea of temples.

Thofe people who have no temples, have but a fmal
.attachment to their own religion. This is the reafon
‘why the T'artars have in all times given fo great a tole-
ration }'; why the barbarous natious who congquered the -
"Roman empire, did not hefitate a moment to embrace .
‘Chriftianity; why the favages of America have fo
ittle fondnefs for their own rcl:gnon* why, fince our
miffionaries have built churches in Paraguay, the natives
-of that.country are become fo zealous for ours.

As the Deity is the refuge of the unhappy, and none
are more unbappy than criminals, men haye bgen natu-

. Emenng the mofq' e of Bochara, he took the Koran, and
threw it under his horfe’s feet.  Hift, of the Tartars, p. 173«

t tbid. p 343.
§ This difpofition of mind has been communicated to the Ja-

;_c nefe, who, as is eafily proved, derive. their original from the
artars.
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rally led to think temples an afylum for thofe wretches.
¥his idea sppeared :fill more patural to the Greeks,
where murderers, chafed from their city and the pre-
fence of men, feemed to have.ro-houfes but the temples,
nor other prete€ors but the gods.

At firk thefe were only defigned for involuntary ho-
micides; but when the people made them a fanGuary
for great crimingls, they fell into 2. grofs contradiiom.
If they had offended men, they had much greater rea-
Jon to-helieve they had offended the gods.

Thefe dfyluas multiplied in Greece. The temples,
fays Tacitms *, were filled with infolvent debtors, and
wicked flaves; the magifirate found it difficult to exer-
¢ife his office ; the people prote&ed the crimes of men as
the ceremonies of the gods; at length the fnate was
obliged to retrench a great number of them.

+ Fhe laws. of Mofes were perfetly wife. The man
who involuntarily killed another, was inrocent; but he
was obliged to be taken away from before the eyes of
the relations of the deceafed ; Mofes therefore appointed
an afylum 4 for fuch unfortunate people. Great crimi-
nals deferved not a place of fafety, and they had none i;
the Jews had only a portable tabernacle, which canti-
aually changed its place: This excluded the idea of a
fan&uary. Itis true that they had afterwarde-a temple
bat the criminals who would refort thither from .all parts
might difturb the divine fervice. 1f pecfops.who had
committed man-flaughter had been driven eut of the
country, as was cultomary among the Greeks, they had
‘reafon to fear that they would worthip ftrange gods. - All
théfe confiderations made them eftablifh. cities of refuge,
where they might fay till the death of the- high-priek.

® Anpdl; b, ii.  # Numb. sxxve  § 1bid
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‘CHAP IV
Of the minifters of religion.

THE firft men, fays Porphyry, facrificed only vege.
tables. In a worfhip fo fimple, evcry one might
be pricft in his own family.

The natural defire of pleaﬁng the Deity multiplied
ceremonies. From hence it followed, that men employ-
ed in agriculture became incapable of obferving them
all, and of filling up the number.

Particular places were confecrated to the gode; it
shen became neceflary that they fhould have minifters to
take care of them; in the fame manner as every citizen
took -care of his houfe and domettic affairs. Hence, the
people who have no- priefts are commonly barbarians:
fach were fermerly the Pedalians®, and {och are fill the
Wolguky {.

Men confecrated to the Deity ought to be honourcd,
efpecially amongfl people who have formed an idea of a
perfonal purity- neceflary to approach the places moft
agreeable to the gods, and for the performance of par-
ticular ceremonies.

The worfhip of the gods requiring a continual apph-
cation, moft nations were led to confider the clergy as a
feparate body. Thus, amongft the Egyptians, the Jews,
and the Perfians t, thicy confecrated to the Deity certain
families, who performed and perpetuated the fervice.
There have even been religions which have not only e-
firanged ecclefiaftice from bufinefs, but have alfo taken
away the embarrafiments of a family ; and this is the
pra&nce of the principal branch of Chriftianity.

I fhiall not here treat of the confequences of the law of
_celibacy ; it is evident that it may become hortful, in

* Liflus Giraldus, p. 726 ’
4 A people of Siberia. See the account mnbyMr Everard
¥fbrant-ldes, in thie Ogﬂeaw. of Tnvehv.o the Nosth, vol. viil,

$ Sce Mr. Hyde,
Vou IL (0]
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proportion as the body of the clergy may be too nu-
merous; and, in confequence of -this, that of the laity
too fmall. ’

By the nature of the human underftanding, we love
in religion every thing which carries the idea of difficul-
ty ; as in point of morality we bave a fpeculative fondnefs
for every thing which bears the chara&er of feverity.
Ceclibacy has been moft agreeable to thofe. nations to
whom it feemed keaft adapted, and with whom it might
be attended with the moft fatal confequences. In the
fouthern countries of Europe, where, by the nature of
the climate, the law of celibady is more difficult to ob-
ferve, it has been retained ; in thofe of the north, where
the paffions arc lefs lively, it bas been banithed. Further,
in countries where there are but few inhabitants, it has
been admitted; in thole that are vaftly populous, it has.
been reje&ed. It is obvious, that thefe refle@ions relate
ouly to the too great extenfion of celibacy, and not to
celibacy itfelf,

CHAP V.

Of the 60:0ny: which the laws ought to preferibe to the riches
of the clergy.

AS particular families may be extin&, their wealth
cannot be a perpetual inheritance. The clergy is

a family which cannot be extin&t; wealth is therefore

fixed to it for ever, and cannot go out of it. )

Particular families may increafe ; it is neceflary then
that their wealth fhould alfo increafe. The clergy is a
family which ought not to increafe; their wealth ought-
then to be limited. ,

We have retained the regulations of the Levitical laws
as to the pofleflions of the clergy, except thofe relating
to the bounds of thefe poffeffions: indeed, -amongft i
we muft ever be ignorant of the bounds, beyond which
any religious commurity can no longer be permitted to
#equire, L

f.
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Thefc endlefs acquifitions appear to the people fo un-
reafonable, that he who fhould fpedk in their defence
would be regarded as anideot.

The civil laws find fometimes many difficulties in al
tering eflablifhed abufes, becaufe they are conne&ted with
thinge worthy of refpe@ : 'in this cafe, an indire&t pro-
ceeding would be a greater proof of the wifdom of the le-
giflator, than another which ftruck direétly at the thing
itfelf. Inftead of prohibiting the acquifitions of the
clergy, we fhould feck to give them a diftalle for
them; to leave them !the right, and to take away the "
faét. o ' : =

In fome countries of Europe, a refpe& for the privi-

leges of the nobility has eftablithed in their favour a right
‘of indemnity over immoveable goods acquired in most-
main. The interelt of the prince has, in the fame cafe,
made him exa& a right of amortization. In Catile,
where thereis no fuch right, the clergy have feized upow
every thing. In Arragon, where there is fome right of
amortization, they have obtained lefs : in France, where
this right and that of indemnity are eflablifhed, they have
acquired lefs fill ; and it may be faid, that the profperity
of this kingdom is in a great meafure owing to the ex-
ercife of thefe two rights. "If poffible then, «dncreafe
thefe rights, and put a ftop to the mortmain.

Render the ancient apd neceflary - patritony of the
clergy fdcred’ and inviolable ; let it be fixed and eternal,
like ‘that body -itfelf: but let new acquifitions be out of
their power. / o '

Permit them to break the rule, when thé rule is be-
come an abiife; fuffer the abufe, when it enters into the

They fill remember at Rome a certain memortal, fent
thither on fome difputes with the clergy, in which was
this maxim: ¢« The clergy ought to contribute to the
¢¢ expences-of the ftate, let the: Old Teftament fay what
¢ it will.” They concluded from this paffage, that the

-author of this memorial was better verfed in the lan.
guage of the tax-gatherers, than in that of religion.

(o 3P
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CHAUP VL

Of monafleries.

THE lealt degree of comsmon fenfe will lct mfee,

that bodies defigned for a perpetual continuance
fhould not be allowed to fell their funds for life, nor to
borrow for life; unlefs we want them to be heirs to
all thofe who have nelrclauom.,‘and to thofe 5:0 do not
shufe to have any, Thefe men pla am& people,
but they hold the bank themfelver. 7

CHAP. VIL

Of the luwury of fuperflition.
THOSE are guilty of impiety towards the gods,”

fays Plato®, ¢ who deny their exiftence; or
¢ who, vwhdc they behevc it, maintain that they do not
¢ interfere with what is done here below; or, in fine,
** who think that they can cafily appeafe them by facri-
¢ fices: three opinions equally perniciows.” Plato has
here faid all that the clearcft Light of nature has ever been
able to fay, in point of religion.

The magnificence of external worfhip has a principal
eonnetion with the conftitution of the ftage. In good
republics, they have curbed not oaly the luxury of va-,
nity, but even that of fuperfition. They have intro-
duced frugal laws into religion. Of this number are.
many of the laws of Solon, many of thofe of Plato on.
funerals, adopted by Cicero; and, in fine, fome of the
laws of Numa + on facrifices. ,

Birds, fays Cicero, and paintings b‘;}-un and finithed .
in a day, are gifts the moft divine. offer common
things, fays a Spartan, that we may always have it in
our power to honour the gode,

¢ On Laws, lib. x. : .
+ Rogum vino ne refpergito.”  Law of the twelve tables.
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. The. defire of man to pay his worfhip to the Deity,
is very different from the magnificence of this worthip.
Let us not offer our treafures to him, if we are not proud
of fhewing that we citeem what he would have us
defpife. :

¢¢ What muft the gods think of the gifts of the im.
¢ pious,” faid the admirable Plato, ¢ when a good
« man would blufth to receive prefents from a villain »”*

Religion ought not, under the pretence of gifts, to
draw from the people what- the neceflities of ftate
have left them; but, as Plato fays *, ¢ The chafte and
¢ the pious ought to offer gifts which refemble them-
¢ felves.”’

Nor is it_proper for religion to encourage expenfive
funcrals. What is there more natural, than to take
away the difference of fortunc in a circymftance, and in
the very moment, which equals all fortunes? -

CHAP VI

Qf the pontWa .

W HEN scligion has many mipifters, it is matural
for- them to have a chief, and for a fovereign
pontiff to be eftablibed, In monarchies, where the
feveral orders of the flate camnot be kept too diftin&,
and where all the powers ought not to be lodged in
the fame perfon, it is proper that the pontificate be
diftin& from the empire. The fame neceflity is not.
to be met with in a defpotic government, the nature
of which is te upite all the different powers in the
fame perfon. But in this cafe it may happen, that
the  priace may regard religion ag ‘be does the laws
themielves, as dependent on his own will. To pre
went this inconvénience, there qught to be monuments
of religion, for inftance, facred books, which fix and
edablith it. The king of Perfis is the chief of the
* On Laws, lib. il

. o 3
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religion : but this religion is regulated by the Koran. -
The Emperor of China is the fovereign pontiff: - but:
there are books in the hands of every body, to which

he bimfelf muft conform. In vain a certain Emperor

attempted to abolifh them; they triumphed over ty-
ranny. ‘

" CHAUP IX

. Of toleration in point of religion.

T are here politicians, and fot divines: But the'
¥ divines themfelves muft allow, that there is a great’
difference between tolerating and approving a religion.

When the legiflator has believed it a duty to permit

the exercife of many religions, it is neceffary that he
fhould enforce alfo a toleration amongft thefe religions
themfelves, It is a principle, that every religion which
is perfecuted, becomes itfelf perfecuting: For as foon
as by fome accidental turn it arifes from perfecution, it
attacks the religion which perfecuted it; not asa religion,
but as a tyranny.

- It is neceffary then that the laws require from the fe-
veral religions, not only that they fhall not embroil the
fate, but that they fhall not raife difturbances amongfl
themfelves. A citizen does not fulfil' the laws, by not
-difturbing ‘the government; it is requifite that he thowld

.ot trouble any citizen whomfoever. S

-~ CHAP. X
The fume fubje8 continued.

A S'there arc fearce any but perfecutirig religions that

* have an extraordinary zeal for being: cRablifhed in

other places, becacfe a religion that ean tolerate others

feldom thinks of its own propagatien; it 'muft therefore

be a very good civil law, when the ftate is already fatisfied

with the eftablifhed religion, mot to fuffer the eRablith-
“~gment of anothen , e a

[t
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This is then a.fundamental principle of the politi-
cal laws in regard to religion: That when the ftate
is at liberty to receive or to reje& a new religion, it’
ought to be rejeed ; when it is received, it ought to
be tolerated. : : ‘

CHAP XL
Of changing a religiom.

A PRINCE who undertakes to deftroy or change
the cftablifhed religion of his kingdom, muft greatly'
expofe himfelf. If his government is defpotic, he rune
a much greater rifk of feeing a revolution arife from fuch
a proceeding, than from any tyranny whatfoever, and a
xevolution is not an uncommon.thing in fuch'Rates. The
reafon of this is, becaufea ftate cannot change its' relii
gion, manners, and cuftoms in an inftant, and with the
fame rapidity as the prince publithes the ordinance which
chablithes a new religion. : v ‘

. Befides, the ancient religion is connefted with the
conftitution of-the kingdom, and the new one is not;
the former agrees with the climate, and very often the'
mew one is oppofite to it.. Moreover, the citizens,
difgufted with their Jaws, look upon the government:
" already eftablifhed with contempt; they ‘conteive a jea.
loufy againft the two! religions, inftead ‘of a firm belief
in one; and, in a word, thofe innovations give the
fRate, at leaft for fome time, both bad citizens and bad
believers. y N

CHAP XIL
Oj penal fa*w:.

PENAL laws ought to be avoided, in refpe@ to reli-
A " gion: They imprint fear, it is true; but as reh'gibn
thas alfo penal laws which infpire fear, the one is effaced
by the other; and between thefe two different kinds of

fear the mind begomes hardened.
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~The threataings of religion are fo terrible, and its pro-
rifes fo great, that whea they a&uate the mind, what-
ever efforts the magiftirate may ufe to oblige us to. re-
nounce it, he feema o leave v nothing when he deprives
vs of the exercife of our religion, and to bereave us of
nothing, when we are freely allowed to profefs it.

1t is not therefore by filling the foul with the idea of
this great obje@, by haftening her approach to that
critical moment in which it ought to be of the higheft
importance, that fhe can be moft effe&tually detached
from any particular religion: A more certain way is to
tempt her by favours, by the conyeniences of life, by the
hopes of fortuse: not by that which ‘wasny her of dan-
ger, but by that which makes her forget it; not by that
‘which fhacks her, but by that which throws her into
ipdifference, at the time when other paffions aGuate the
mind, and thofe which the religioa iafpives are huthed
into filence. A geaeral rule in changing the religion 5
the invitations (horld be much fironger than the penalties.

The temper of the human misd has appeared even
in the nature of the punithments they hase. employed..
If we take a futvey of the perlecutions in Japen #, we
fhall find that they were more fhocked at cruel torments
than at long fufferings, which rather weary than affrighe,
which are the more difficult to furmavat from their ap~
pearing lefs difficult. S g

In a word, hiftory {uficiently informs us, that penal
- laws have acyer had sey other cffet but to deftroy. -

CHAP XxXu. °®
A moft humble remonfirance o the iyquifitors of Spain and
Portugal.

A JEWESS of‘eigl;teen years of age, who was
bwnt at Lifbon 2t the laR Auto-da-fé, gave oc-
cafion to the following little piece;’ the mofk idle, 1

- . % In the Cofleion of voyages that contributed to the éftas

blibment of an Eaft-ladia -Cempany, vol.v; -
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beligve, that ever was wrote. When we attempt ta
prove things fo evident, we are fure never to coms
vince. , o .

The author declares, that though a Jew, he has &
refpe&t for the Chriftian religion; and that he fhould
be glad to take away from the princes, who. are not
i‘C.h'tiﬂ.iauu, a plaufible pretence for perfecuting this res

oll'

8:‘ You complain,” fays he to. the inquifitors, ¢ that
- ¢ the Emperor of Japan caufed all the Chriftians in his
¢ dominions to be burnt by .a flow fire. But he will
s-anfwer, We treat you, who do not believe like us, a8
¢ you yourfelves treat thofe who do not believe like yous
% You can only complin of your weaknefs, which has
% hindered you from exterminating. us, and which has
¢ enabled us to exterminate you. .
- %¢ But it muft be.confefled, that you are much more
o cryel than this Emperor, ¥You put us to death, whe
¢ believe only what you helieve, becaufe we do not bea
¢ lieve a/l that you believe. We follow a religion which
¢ you yourfelves know to have been formerly dear to
“ God. We think.that God loves it ftill, and yon
¢ thisk that he loves it np mor¢: And becaufe you judge
s thns, you make thefe fuffer by {word and fire, whe.
¢¢ hold an error fo pardonable, as to believe that God ¥
¢ flill loves whiat be once loved. .- - -

¢ If you are cruel tg us, you are much more fo to our
¢ children; you caule them to be busat, becaufe they.
¢ fallow the infpirations given them by thofe whom the
¢ law of nature, -and the laws of all nations tecach them
“ to regard as Geds.

¢ You deprive yourfelves of the advantage you haye.
¢ over the Mahometans, with refpe& to the manner in
s which their religion was eftablifhed. When they.
¢ boalt of the sumber of their believers, you tell them.
¢ that they have obtained them by violence, and that.

® The fource of the blindefs of the Jews is, their not perceiving
that the ceconomy of the gofpel is in the order of the defigns of
God; and that it is io this light a confequence of his immutability
itfedf. - ' : :
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¢¢ they have extended their religion by the fword: Why
¢ then do you-cftablith yours by fire? . :

“ When you would bring us over to you, we ob_;c&
% a fource from which you glory:to defcend. You reply
¢ to us, that though-your religion is dew it is divine;
¢ and you prove it from its growing amidft the pcrfecn-
¢ tion of Pagans, and when watered by the blood of
« your martyrs. But.at prefent you play the part of
s the Dtocleﬁans, and .make us take yours. - :

i « We conjure you, not by the Mighty God whoni
¢ both you and'we ferve, but by that Chrift, who, you
#¢ tell 'us, took upon him a human form, to propofc him-
¢ felf for an example for you to follow~ we conjure you
¢ to behave to us, as he himfelf would behave, was he
¢-upon earth. - You would have us be Chriftians, and
¢ you will not be fo yourfelves.

~ ¢ But if you will not be Chriftians, be at leaft men :
# Treat us as you would, if having only the weak
o light of juftice which nature beftows, you had mnot a
« religion to condu&, and a revelation to enlighten yeu.
¢« sc.]f Heaven' has had fo great a love for you, as
¢ to make you fee the truth, you have received a great
¢ favour +' But is it for children who have reccived the
o mhentnnce of thclr fathcr, to hate thofe who have
& not? -

« If you have th:s trath, hide it not l"rdm us by the
¢t mannet in which you propiofe’it. -The chara&eriftic
¢4 of truth is its triumph over hearts and minds, and not
¢ that 1mpotency which you confefs, when you would
s force us to receive it by tortures.

¢ If you were wufe, ‘you would not put us to death
¢t for no other reafon but 'becaufe we are unwilling to
4 deceive you. If your Chrift is the Son of ‘God, we
¢¢.hope‘he will rewatd us for being fo unw:lilmg to pro-
¢ fane his myfteries; and we believe, ‘that the God
¢ whom both you'and we ferve, will-not- punith -us for’
¢ having fuffered death for a religion which he formerly
‘ gave us, only becaufe we believe that he ftill conunuet
 to give it.

*-You live in an age in which the light of nature.
¢ fhines more bright than it has ever donej in which
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¢ philofophy has 'enlightened human. underftandings 5
¢ in which the morzlity of your gofpel has been more
‘“known ; in which the refpective rights of mankind,
¢ with regard to each other, and the empire which one
¢ confcience has over another, are beft underftood. If
¢ you do not therefore fhake off your ancient prejudices,
¢ which, whilt unregarded, mingle with your paffions,
“ it muft be confefled, that you-are incorrigible, in-
¢ capable of any degree of lighg.or inftrution; and a
¢ nation muft be very uohappy that gives auihority to.
¢ {uch men. 2 ,

. ¢ Would you have us frankly tell you our thoughts?
$¢ You confider us rather as your enemies, than as the
% enemies of your religion; for if you loved your reli-
¢ gion, you would not fuffer it to be corrupted by fuch
& grofs ignorance. ~ 7 . ‘. '

¢ 1t is neceffary that we fhould advertife you of one
s¢ thing, that is, if any one in times to'come fhall dare to
¢ affert, that in the age in which we live the people of
¢ Europe were civilized, yau will be cited to prove that
¢ they were barbarians; and the idea they will haye of
$¢ you, will be fuch as will difhonour your age, and
s¢ {pread hatred over all your contemporaries.” '

CHAP X1V.
i - Why ihe Chriftian religion-is fo odious in Japan. - ‘

WE have already mentidned * the perverfe temper
of the people of Japan. The magiftrates confi-
dered the firmnefs which Chriftianity infpires, when
they attempted to make the people renounce their faith,
as in itfelf moft dangerous; they fancied that it increafed
their obftinacy. The law of Japan punifhes feverely the
lcaft difobedience. They ordered them to -renounce
the Chriftian religion; they did not renounce it, this

* Book vi. chap. 24,
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was difobedience; they punifhed this crime, and the
continuance in’ difobedience feemed to deferve another
punifhment. ‘

Punithments among the Japanefe are confidered as
the revenge of an infult done to the prince. The fongs
of triumph fung by our martyrs appeared as an outrage’
againft him; the title of martyr provoked the magi-
ftrates; in their opinion it fignified rebel; they did all
ih their power to prevent their dbtaining it. It was -
then. that their minds wer¢ exafperated, and a homd
firuggle was feen between the tribunals that condemned’
and the accufed who fuffered; between the civil laws and

thofe of religion.
CHAP XV

Of the propagation of religion.

A LL the people of the Eaft, except the Mahome-

tans, believe all religions in themfelves indifferent.
They fear the efabliiment of another religion, no
otherwifc than as a change in government. Amongft
the Japanefe, where there are many fe&s, and where the
ftate has had for {o long a time an ecclefiaftic fuperior,
they never dilpute on religion *. It is the fame with
the people of Siam +. The Calmucs £ do more, they
make it a point of confcience to tolerate every fpecies of

religion : at Calicut || it is a maxim of the ftate, that

""\

every religion is good. -

But it does not follow from hence, that a religion
brought from a far diftant eountry, and quite different
in climate, laws, manners, and cuftoms, will have all the
fuccefs to which its holinefs might entitle it. This ia
more particularly true in great defpotic empires; here

¢ See Kemepfer,

.- 4 Fourbin’s Memoirs.
§ Hiftory of the Tartars, part §.
{i Pirard’s Travels, chep. 27,
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firangers are tolerated at firR, becaufe there is no atten-
tion given to what does not feem to ftrike at the autho-
rity of the prince. As they are extremely ignorant, an
European may render himfelf agreeable, by the know-
ledge he communicates; this is very well in the begin-
ning. But as foon as he has any fuccefs, when difputes
arife, and when men who have fome intereft become
informed of it; as their empire by its very nature above
all things requires tranquillity, and as the leaft diftur-
‘bance may overturn it, they profcribe the new religion,
and thofe who preach it; difputes between the preachers
brcakmg out, they begm to entertain a diftafte for a
religion on which even thofe who propofe it are not
agreed.

B OOK XXVL

Of Laws as relative to the Order of Things on
which they determine.

CHAP I

Idea of this book.

T EN are governed by feveral kinds of laws; by

- the law of nature; by the divine law, which is

that of religion; by ecclefiatical law, otherwife called
canon law, which is that of religious polity; by the
law of nations, which may be confidered as the civil
law of the univerfe, in which fenfe every nation is a
citizen; by the general political law, whofe ob,e& is
that human wifdom which has been the foundation of
all focieties; by the particular political law, which relates
to each fociety; by the law of conqueft, founded on this,
that onc nation has been willing and able, or. bas had &

Vor. IL P
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right to offer violence to another; by the civil law of
every fociety, by which a citizen may defend his poffef-
fions and hia life againft the attacks of any other citizen
in fine, by domeftic law, which proceeds from a focicty’s
being divided into fcveral families, all which have need
of a particular government.

There are therefote different orders of laws, and the
fublimity of human reafon confilts in perfeétly knowing
to which of thefe orders the things that are to be de-
termined ought to have a principal relation, and not to
throw into confufion thefe principles which fhould govera
mankind.

CHAP IL
- Of laws divine and buman.

WE ought not to decide by divine laws what fhould
be decided by human laws, nor determine by
human what fhould be determined by divine laws.

Thefe two forts of laws differ in their original, in their
obje&, and in their nature.

It is univerfally acknowledged, that human laws are
in their own nature different from thofe of religion; this
is an important principle; but this principle is itfelf {ub-
jeét to others, which muft be enquired after.

1. Itis in the nature of human laws to be fubje& to
all the accidents which can happen, and to vary in pro-
portion as the will of man changes; on the contrary, by
the nature of the laws of religion, they are never to vary.
Human laws appoint for fome good; thofe of religion
for the beft; good may have another obje&, becaufe there
"are many kinds of good: but the beft is but ones it
cannot therefore change. We may change laws, becaufe
‘they are reputed no more than good; but the inftitutions
of religion are always fuppoled to be the beft.

2. There are kingdoms, in which the laws are of no
value, as they depend only on the capricious and fickle
‘humour of the fovereign. 1f in thefe kingdoms the laws
‘of religion were of the fame nature ag the, humap laws,
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the laws of religion too would be of no value. It is
however neceflary to the fociety, that it fhould have
fomething fixed; and it is religion that has this fta-
bility. ‘ <o :

: 3.y The influence of religion proceeds from its being
believed ; that of human laws from their being feared.
Antiquity fuits with religion, becaufe we have frequently
a firmer belief of things in proportion to their diftance ;
for we have no ideas anunexed to them drawn from thofe
times, which can contradi® them. Human laws, on .
the contrary, receive advantage from their novelty,
which implies the aGual and particular attention of the
legiflator to put them in execution.

CHAP IIIL

Of civil laws contrary to the law of nature,

IF a flave, fays Plato *, defends himfelf, and kills a
freeman, he ought to be treated as a parricide. This
is a civil law which punifhes felf-defence, though diftated
by nature. . v
¢ The law of Henry VII1. which condemned a mas,
without being confronted by witneffes, was contrary to
felf-defence. In fa&, in order to pafls fentence of con-
demnation, it is neceffary that the witneffes fhould know
whether the maa againft whom they make their depofi-
tion is he whom they accufe, and that this man be at
liberty to fay, I am not the perfon you mean.

The law paflfed under the fame reign, which con-
demned cvery woman who having carried on a criminal
commerce did not declare it to the king before the mar-"
rled him, violated the regard due to natural modefty. It
is as unreafonable to oblige a woman to make this de-
claration, as to oblige a man not to attempt the defence
of his own life. '

The law of Henry II. which condemned the woman
to death who loft her child, in cafe fhe did not make

* Lib. ix. on Laws.

P2
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known her pregnancy to the magiftrate, was not lefs
contrary to felf-defence. It would have been fufficient
to oblige her to inform one of her neareft relations, who
might watch over the prefervation of the infant. ’

- Gundebald * king of Burgundy decreed, that if the
wife or fon of a perfon guilty of robbery did not reveal
" the crime, they were to become flaves. This law was
contrary to nature: A wife to inform againft her huf-
band! a fon to accufe his father! To avenge one crimi-
nal aétion, they ardained another ftill more criminal.

There has been much talk of a law in England $,
which permitted girls feven years old to chufe a huf-
band. This law was fhocking two ways; it had no
regard to the time when Nature gives maturity to the
underftanding, nor to the time when fhe gives maturity
to the body. -

Amongft the Romans, a father might oblige his
daughter- to repudiate her hufband }, though he him-
felf had confented to the marriage. But it is contrary
to Nature for a divorce to be in the power of a third
perfon.

A divorce can be agreeable to Nature, only when.
it is by confent of the two parties, or at lealt of one of
them; but, when ncither confents, it is a monftrous
kind of divorce. In fhort, the power of divorcement
can be given only to thofe who feel the inconvenicncies
of marriage, and who are fenfible of the moment when
it is for their intereft to make them ceafe. N

® Law of the Burgundians, tit. 47. .

§ Mr. Bayle, in his criticifm on the hiftory of Calvinifm, fpeaks
of this law, page 263.

t See law 5. in the code de repudiis et judicio de moribus
fublato. .
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CHA P. 1v.
The /szc fué;e& continued,

HE law of Receffuinthus* permits the children of

the adulterefs, or thofe of her hufband, to accufe
her, and to put the flaves of the houfe to the torture.
How iniquitous the law, which to preferve a purity of
morals, overturns nature, the origin, the fource of all
morality!

With pleafure we behold in our theatres a young hc—
ro exprels as much horror againft the difcovery of his
mother-in-law’s guilt, as againft the guilt itfelf. In his
furprife, though accufed, judged, condemned, profcribed, -
and covered with infamy, he fearcely dares to refle® on
the abominable blood from which Phzdra fprang; he
abandons all that is moft dear, the moft tender obje&t,
all that lies neareft his heart, all that can fill him with
rage, to deliver himfelf up to the- unmerited vengeance
of the gods. It is Nature’s voice, the fweeteft of all
founds, that infpires us with this pleafure. :

CHAP. V.

€afes in which we may judge by the principles of the civil
law, in limiting the principle.r of the law qf nature.

AN Atheman law obliged children 4 to provide for
their fathers, when fallen into poverty; it excepted
thofe who were born of a courtezan }, thofe whofe cha-
ftity had been infamoufly proftituted by their father,
and thofe whom he had not learned || any trade by which
they might gain a livelihood.

* % In the code of the Vifigoths, lib. iii. tit 4. fec. 13.
4+ Under pain of infamy, another under pain of imprifonment.
1 Plutarch, life of Solon.
§ Plutarch, life of Solon, and Gallienus in exbort. ad, art.c, &
P3
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The law confidered that, in the firfk cafe, the father
being uncertain, he had rendered the natural obligation
recarious; that in the fecond he had fullied the life he
Ead given, and done the greateft injury he could do to
his children in depriving them of their reputation; that
in the third, he had rendered infupportable a life which
had no means of fubfitence. The law fufpended the
natural obligation of children, becaufe the father had
violated his; it looked upon the father and the fon as no
more than two citizens, and determined in refpe to
them only from civil and political views; ever confidering,
that a good republic ought to have a pasticular rcgarti
to manners. I am of opinian that Solon’s law was good
in the two firft cafes; that, in which nature leaves the
fon ignorant wha is his father, and that where it in a
wanner dire&s he fhould not know him; but I cannot
approve of it in the third, where the father has only vio-

lated an obligation of the civil law.

CHAP VL

T2at the order 'of Succeffion or inkeritance depends on the
principles of political or civil law, and net on thofe of the
law of nature. -

"T"HE Voconian law ordained, that no woman fhould
be left heirefe to an eftate, not even if fhe was an
ouly child. Never was there a law, fays St. Auguftine 4,
wore unjuft. A formula of Marculfus treatsi that
cuflom as-impious, which deprives daughters of the
right of {uccecding to the eftate of their fathers. Jufti-
pian * gives the appellation of Jarfarous to the right
which the males had formerly of fucceeding in prejudice
to the ‘daughters. Thefe notions proceed from their
having confidered the right of children to fucceed to their
father’s pofleflians, as a confequence of the law of patuse,

which it is not.
1 De civitate Dei, 1ib, iii. _
t Lib ik cap. 330 - * Novelzr, .
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The law of nature ordains, that fathers fhall provide
for their children; but it does not oblige them to make-
them their heirs. The divifion of property, the laws of
this divifion, and the fucceffion after the death of the.
perfon who has had this divifion, can be regulated only
by the community, and confequently by political or civil
laws. .

It is true, that a political or civil order frequently de-
mands that children fhould fucceed to their father’s e(late,
but it does not always make this  neceffary.

There may be fome reafons given why the laws of our-
fiefs appoint that the eldeft of the males, or the neareft
relations of the male fide thould have all, and the females
nothing, and why by the laws of the Lombards { the fif
ters, the natural children, the other relations, and, in their
default, the treafury might fhare the inheritance with the
daughters.

It was regulated in fome of the dynaﬁlcs of China,
that the brothers of the emperor fhould fucceed to the:
throne, and that the children fhould not. If they were
wxlllng that the prince fhould have a certain degree of
experience, if they feared his being too young, and if it
was become neceflary to prevent eunuchs from placing
children fucceffively on the throne, they might very juft-.
ly eftablith fuch an order of fuccefion; and, when fome }
writers have treated thefe brothers as ufurpers, they have-
judged only from ideas reccived from the laws of their
own countries.

According to the cuftom of Numidia ®, Defalces, bro-
ther of Gala, fucceeded to the kmgdom, not Maﬂimﬁ'a
his fon.

There are monarchies merely cleftive; and, fince it is
evident that the order of fucceflion ought to be derived
from the political or civil laws, it is for thefe to-decide

in what cafes it is agrecable to reafon, that the fucceffion
be granted to children, and in what cafes it ought to bQ
given ta others.

4 Lib. ii. tit. 14 fec. 6, 7,and 8. '
4 Du Halde on the fecond dynafty.

® Livy decad. 3. L. ix.
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In a kingdom of Arabia *, the day the fevercigm
mounted the throne, they fet guardians over all the preg-
nant women of the country, and the child who came firft:
into the world was the heir-apparent.

In countries where polygamy is eftablithed, the prince
has many children; the number of them is much greater
in fome of thefe countries than in others. There are $
flates where it is impoffible for the people to maintain
the children of the king: they might therefore make it a
law, that the crown fhall devolve, not on the king’s chil-
dren, but on thofe of his fifter.

. A prodigious number of children would expofe the
ftate to the moft dreadful civil wars. The order of fuc-
cefion which gives the crown to the children of the
fifter, the number of whom is not larger than thofe of
a prince who has only one wife, muft prevent thefe
inconveniencics. 4 :

. There are people amonglt whom reafons of ftate, or
fome maxims of religion, have made it neceflary that the
crown fhould be always fixed in a certain family: from
hence, in lndia, proceeds the jealoufy of their { tribes,
and the fear of lofing the defcent: they have there con-
ceived that never to want princes of the blood-royal, they
ought to take the children of the eldeft fifter of the king.'

* A general maxim: it is an obligation of the law of
nature to provide for our children; but to make them
our fucceffors is an obligation of the civil or political
law. From hence are derived the different regulations,
with refpe& to baftards, in the different countries of the
world; thele are according to the civil or political laws’
of cach country.

" ® Strabo, lib. xvi.

+ Asat Lovengo in Africa. See the colle&ion of voyages that
contributed to the eftablifiment of an Eaft-India company, vol.
iv. part 1. p. 114.

{ See Edifying Letters, col. 14.and the woyages thag contributed
to zhe eftabliament of an Eat-India company, vol. iii. part. 3.
P O44.
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~ CHAUP VI

That we ought not to decide by the precepts of religion what
belongs only to the law of nature.

THE Abyflines have a moft fevere lent of fifty days,

which weakens them to fuch a degree, that for a
long time they are incapable of bufinefs: the Turks * do
not fail to attack them after their lent.  Religion ought,
in favour of the natural right of felf-defence, to fet
bounds to thefe cuftoms. ‘

The Jews were obliged to keep the fabbath; but it
was an inftance of great ftupidity in this nation not
to defend themfelves when their enemies chofe to at-
tack them on this day. Cambyfes, laying fiege to
Pelufium, fet in the firlt rank a great number of thofe .
animals which the Egyptians regard as facred; the con-
fequence was, that the foldiers of the garrifon durft not
moleft them. Who does not fee that felf-defence is a
duty fuperior to every precept?

CHAUP VIIL

That awe ought not to. regulate, by the principles of the canon
law, things which fhould be regulated by thofe of the civil

law.

BY the + civil law of the Romans, he who took a thing

7 privately from a facred place was punithed only for
the guilt of theft: by the § canon law, he is punifhed
for-the crime of facrilege. The canon law takes cogni.
zance of the place; the civil law of the fa&. But to at.
tend only to the place, is neither to refle&t on the nature
and definition of a theft, nor on the nature and defini-
tion of facrilege.

*® Colle&ion. of voyages that contributed to the cftablifament of
an Eaft-1gdia company, vol. iv. p. 35. and 103.
+ Leg. 5. ff. ad leg. Juliam peculatus.
" Capite quifquis 17. queftione 4. Cujus obfervat. lib. xiii. cap.
19. tom. 3. :
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Asthe hufband may demand a feparation by reafon of
the infidelity of his wife, the wife might formerly * de.
mand it on account of the infidelity of the hufband.
This cuftom, contrary to a regulation made in the 4
Roman laws, wasintroduced into the ecclefiattic courts §,
where nothing was regarded but the maxims of canon
Iaw; and indeed, if we confider marriage as a thing mere-
ly fpiritual, and as relating only to the things of another
life, the violation is in both cafes the fame. But the
political and civil laws of almoft all nations have with
reafon made a diftinQ@ion between them. They have re-
quired from the women a degree of referve and continen-
cy, which they have not exa&ted from the men; becaufe,
in women, a violation of chaftity fuppofes a remuncia-
tion of all virtue; becaufe women, by violating the laws
of marriage, quit the ftate of their natural dependence;
becaufe nature has marked the infidelity of women with
certain figns; and, in fine, becaufe the children of the
wife born in adultery neceffarily belong, and are an ex-
pence to the hufband, while the children produced by the
adultery of the hufband, are not the wife’s, nor are an
expence to the wife. '

CHAP IX

That things which ought to be regulated by the principles of
civil lazw can feldom be regulated by thofe of religion.

THE laws of religion have a greater fublimity; the
civil laws a greater extent.

" The laws of perfe@ion drawn from religion have more
in view the goodnefs of the perfon that obferves them,
than of the fociety in which they are obferved: the civil
laws, on the contrary, have more in view the moral good-
nefs of men in general, than that of individuals.

** Beaufmanoir on the ancient cuftom of Beauvoifis, chap. 18,
t+ Law of the firlt code, ad. leg. Fuliam adulteriis.

.} At prefent they do not take cognifance of thefe things in
France. ) : :
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Thus, venerable as thofe ideas are, which immediately
fpring from religion, they ought not always to ferve as a
firt principle to the civil laws, becaufe thefe have an.
other, the general welfare of fociety.

The Romans made regulations amongf(t themfelves
to preferve the morals of their women; thefe were
political inftitutions. Upon the cftablithment of mo-
narchy, they made civil laws on this head, and formed
them on the principles of their civil government. When
the Chriftian religion became predominant, the new
{aws that were then made had lefs relation to the general
re@itude of morals, than to the holinefs of marnagc R
they had lefs regard to the union of the two fexes in a
civil, than in a fpiritual ftate.

At firft. by the * Roman law, a hufband who brought
back his wife into his houfe, after the had been found
guilty of adultery, was punifhed as an accomplice in her
debauch.  Juftinian + from other principles ordained,
that during the fpace of two years he might go and take
her again out of the monaftery.

Formerly, when a woman, whofe hufband was gone
to war, heard no longer any tidings of him, fhe might
eafily marry again, becaufe fhe had in her hands the
power of making a divorce. The law of } Conftantine
obliged the woman to wait four years, after which fhe
might fend the bill of divorce to the general; and, if
her hufband returned, he could not then charge her with
adultery. But Juftinian || decreed, that, let the time be
ever fo long after the departure of her hufband, the fhould
not marry, unlefs by the depofition and oath of the gene-
ral fhe could prove the death of her hufband. Juftinian
had in view the mdnﬂ'u]ublllty of mamage, but we may
fafely fay, that he had it too much in view. He de-
manded a pofitive proof, when a negative proof was
fufficient ; he required a thmg ‘extremely difficult, ta

® Leg 11.§. ult. ff. ad leg. Juliam. de adulteriis.

4+ Nov. 134. col. 9. cap. 10. tit. 170.

$ Leg. 7. cod. de repudiis et judicio de morib. fublato.
§ Auth. hodic quantifcumque, code de repudiis,



178 THE SPIRIT OF LAWS. Book XXVI.

give an account of the fate of a man at a great diftance,
and expofed to fo many accidents; he prefumed a crime,
that is, a defertion of the hufband, when it was fo na-
tural to prefume his death. He injared the common-
wealth by obliging women to live out of marriage ;
he injured individuals by expofing them to a thoufand
dangers.

The law of Juftinian #, which ranked amongft the
caufes of divorce the confent of the hufband and wife
to enter into a monaftery, was entirely oppofite to the-
principles of the civil laws. It is natural that the caufes
of divorce fhould have their origin in certain impedi-
ments, which could not be forefeen before marriage; but
this defire of preferving chaftity might be forefeen, fince
it is in ourfelves. This law favours inconftancy in 2
ftate, which is by its very nature perpetual; it fhocks
the fundamental principle of divorce, which permits the
diffolution of one marriage only from the hope of another.
In thort, if we view it in a religious light, it is no more
than giving vitims to God without a facrifice.

CHAP X

In what cafe we ought to follow the civil law awbich permits
and not the law of religion which forbids.

W HEN a religion which prohibits polygamy is in-

: troduced into a country where it is permitted, we
cannot believe, ({peaking only as a politician), that the
lIaws of the country ought to fuffer a man who has many
wives to embrace this religion, unlefs the magiftrate or -
the hufband fhould indemnify them by reftoring them
fome way or other to their civil ftate. Without this
their condition would be deplorable; no fooner would |
they obey the laws, than they would find themfelves

. deprived of the greateft advantages of fociety.

® Auth. guod hodie, code de repudiin
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CHAP XIL

That buman courts of juflice fhould not be regulated by the
maxims of thofe tribunals which relate to the other life.

THE tribunal of the inquifition, formed by the
~ Chriftian monks on the idea of the tribunal of peni-
tence, is contrary to all good policy. It has every where
met with a general diflike; and muft have funk under the
oppofitions it met with, if thofe who were refolved to efta-
blifh it had not drawn advantages even from thefe op-
pofitions. '

This tribunal is infupportable in all governments. In
monarchies, it only makes informers and traitors; in re-
publics it ooly forms dithoneft men; in a defpotic ftate,
it is as deftru&ive as the government itfelf.

.

CHAP XIL
The fame ﬁ:é;eg? continued,

IT is one abufe of this tribunal, that of two perfons

accufed of the fame crime, he who denies is con-

demned to die, and he who confefles avoids the punith-
ment. This has its fource in monaftic ideas, where he who -
denies feems in a ftate of impenitence and damnation,

and he who confefles in a flate of repentance and falva-

tion. But a diftin&ion of this kind can have no relation-
to human tribunals. Human juftice, which fees only
the aQions, has but one compa& with men, namely,

that of innocence; divine juftiee, which fees the thoughts,

has two, that of inmocence and repentance.

Vou, IL o
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CHAP XIIL

"In what cafes, with regard to marriages, we ought to fol-
low the laws of religion, and in what cafes we fhould
follow the civil laws.

IT has happened in all ages and countries, that religion

has been blended with marriages. When certain
things have been confidered as impure or unlawful, and
were peverthelefs become neceffary, they were obliged to
call in religion to legitimate in the one cafe, and to re-
prove in others.

On the other hand, as marriage is, of all human ac-
tions, that in which fociety is moft interefted, it became
proper that this fhould be regulated by the civil laws.

Every thing which relates to the nature of marriage,
its form, the manoer of contraling it, the fruitfulnefs
it occafions, which has made all nations confider it as the
obje& of a particular benedittion; a benedi&ion which,
not being always annexed to it, is fuppofed to depend
on certain fuperior graces: all this, I fay, is within the
- refort of religion.

. The confequences of this union, with regard to pro-
perty, the reciprocal advantages, every thing which has
a relation to the new family, to that from which it fprung,
and to that which is expeéted to arife; all this relates to
“the civil laws. ,

As one of the great obje&ts of marrjage is to take a-
way that uncertainty which attends unlawful conjun&ions,
religion here ftamps its feal, and the civil law joins theirs
to it; to the end that it may be as authentic as poffible.
Thus, befides the conditions required by religion to
make a marriage valid, the civil laws may fill exa& o«
thers.

The civil laws receive this power from their being ad-
ditional obligations, and not contradi@ory ones. The
Jaw of religion infifts upon certain ceremonies, the civil

_laws on the confent of fathers; in this cafe they
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demand fomething more than that of religion, but they
demand nothing contrary to it.

It follows from hence, that the religious law muft de-
cide whether the bond be indifloluble or not ; for, if the
laws of religion had made the bond indiffoluble, and the
civil laws had declared it might be broken, they would
be contradi®ory to cach other.

Sometimes the regulations made by the civil laws with
refpe& to marriage are not abfolutely neceffary ; fuch are
thofe eftablifhed by the laws, which, inftead of annulling
the marriage, only punifh thofe who contraét it.

Amongft the Romans the Papian law declared thofe
marriages illegal which had been prohibited, and yet only
fubjeted them to a penalty *; but a fenatufconfulium,
made at the inftance of the Emperor Marcus Antoni.
nus, declared them void; there then no longer fubfifted 4
any fuch thing as a marriage, wife, dowry, or hufband.
The civil laws determine according to circumftances:
fometimes they are moft attentive to'repair the evil; at
others to prevent it.

CHAP XIV.

In what inflances marriages between relations fbould be re.
gulated by the laws of nature, and in what inflances b
the civil laws.

WITH regard to the prohibition of marriage be-

tween relations, it is a thing extremely delicate to

fix exallly the point at which the laws of nature ftop,

and where the civil laws begin. For this purpofe we
muft eftablith fome principles.

The marriage of the fon with the mother confounds

the ftate of things; the fon ought to have an unlimited

* Sce what hath been faid on this fubje® in book xxiii.-
chap. 21.

t Sce law 16. ff. de ritu nuptiarum, and law 3. § 1. alfo Digeft.
de¢ donationibus inter virum et uxérem.

Q.
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zefped to his mother ; the wife owes an unlimited re-
fpe@ to her hufband ; therefore the marriage of the
mother to her fon would fubvert the natural ftate of both.
Befides, nature has forwarded in women the time in
which they are able to have children, but has retarded
it in men; and, for the fame reafon, women fooner 'lofe
“ this ability, and men later. If the marriage between
the mother and the fon was permitted, it would almoft
always be the cafe, that, when the hufband was capable
-of eatering into the views of nature, the wife would be
incapable. ' .
" The marriage between the father and the daughter is
contrary to nature, as well as the other; but it is lefs
contrary, becaufe it has not thefe two obftacles. Thus
the Tartars, who may marry their daughters ®, never
marry their mothers, as we fee in the accounts we have
of that nation +.

It has ever been the natural duty of fathers to watoh
over the chaftity of their children. Entrufted with the
care of their education, they are obliged to preferve the
bady in the greateft perfe&ion, and the mind from the
leat corruption ; to encourage whatever has a tendency
to infpire them with virtuous defires, and to nourith a
- becoming tendernefs. Fathers, always employed in pre-
fervipg the moials of their children, ol bhave 2 fatvim
averfion to every thing that cau render them corrupt.
Marriage, you will fay, is not a corruption ; but before
marriage they muft fpeak, they muft make their perfons
beloved, they muft feduce: it is this fedu@ion which
ought to infpire us with horror. '

There fhould be therefore an unfurmountable barrier
between thofe who ought to give the education, and
thofe who aré to receive it, in order to prevent every
kind of corruption, even though the motive be law-
ful. Why do fathers fo-carefully deprive thofe who are

® This law is very ancient amongft them. Attila, fays Prifcus
in his embafly, ftopped in & certain place to marry Efca his daugh-
ter. A thing permitted, he adds, by the laws of the Scythians,
P 22. p

t Hiftory of the Tartars, Part iii. p. 236,
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to marry their daughters of their company and fami:
Liarity? .

The horror that arifes againft the inceft of the brother
with the fifter fhould proceed from the fame fource:
The defire of fathers and mothers to preferve the morals
of their children and families untainted, is fufficient to
infpire their offspring with a detefation of every thing
that can lead to the union of the two fexes.

The prohibition of marriage between coufin-germans
has the fame original. In the early ages, that is, in the
times of innocence; in the ages when luxury was un:
known, it was cuftomary for * children upon their mars
riage not to remove from their parents, but to fettle in
the fame houfe, as a fmall habitation was at that time fuf-
ficient for a large family : the children 4 of two brothers, -
or coufin-germans, were confidered both by others and
themfelves as brothers. The eftrangement then between
the brothers and fifters, as to marriage §, fubfifted alfo
between the coufin-germans. ‘ :

Thefe principles are fo ftrong and fo natural, that they
have had their influence almoft all over the earth, inde-
pendently -of any communication. It was not the Ro-
mans who taught the inhabitants of Formofa ||, that the
marriage of relations of the fourth degree was inceftu.
ous: it was not the Romans that communicated this fen+
timest to the Arabs*: it was not they who taught it to
the inhabitants of the Maldivian iflands +.

But, if fome nations have not rejefted marriages be-
tween fathers and children, fifters and brothers, we have

* 1t was thus amongft the ancient Romans.

}+ Amongf she Romans they had the fame name ; the coufine
germans were called brothers.

t 1t was thus at Rome in the firlt ages, till the people made a
law to permit them; they were willing to favour a man extremel§
popular who had married his_coufin-german. Phutarch’s treatife,
entitled, Queflions comcerning the affairs of the Romans. .

§ Colle&ion of voyages to the Indics, vol. v. part 1. An ac-
count of the ftate of Formofa.

* Koran, Chap. Of women. $ Sce Framcis Picard, - -

Q3
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feen in the firft book, that intelligent beings do not al-
ways follow the law of nature. Who could have imagined
it! Religious ideas have frequently made them fall into
thefe miftakes. If the Affyrians and the Perfians mar-
ried their mothers, the firlk were influenced by a religi-
ous refpe& for Semiramis, and the fecond did it becaufe
the religion of Zoroafter gave a preference * to thefe
marriages. If the Egyptians married their fifters, it
proceeded from the wilduels of the Egyptian religion,
which confecrated thefe marriages in honour of Ifis. As
the fpirit of religion leads us to attempt whatever is great
and difficult, %e cannot infer that a thing is natural from
its being confecrated by a falfe religion.

The principle which informs us that marriages between
fathers and children, between brothers and fifters, are
prohibited, in order to prelerve natural modefty in fami-
lies, will help us to the difcovery of thofe marriages that
are forbidden by the law of nature, and of thofe which
can be fo only by the civil law.

As children dwell, or are fuppofed to dwell in their
father’s houfe, and confequently the ftepfon with the ftep-
mother, the ftepfather with the flepdaughter or wife’s
danghter, the marriage between them is forbidden by the
law of nature. In this cafe the refemblance has the fame
effet as the reality, becaufe it {prings from the fame
caufe : The civil law neither can, nor ought to permit
thefe marriages. :

There are nations, as we have already obferved, a-
mongft whom coufin-germans are confidered as brothers,
becaufe they commonly dwell in the fame houfe; there
are others, where this cuftom is not known. Amang
the fiuft, the marriage of coufin-germans ought to be re-
garded as contrary to nature; not fo among the others.
PBut the laws of nature cannot be local. Wherefore when:
thefe martiages are forbidden or permitted, they are, ac-
cording to the circumftances, permitted or forbidden by
a civil law. .

* They were confidered as more honourable. See Philo De
fP"Mg&w legib. que pestinent ad presepta decalogi. Paris, 1640
2 778. :
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It is not a neceflary cuftom for the brother.in-law and
the fifter-in-law to dwell in the fame houfe. The mar-
riage between them is not then prohibited to preferve
chaftity in the family; and the law, which forbids or
permits it, is not a law of nature, but a civil law, regu-
lated by circumftances, and dependent on the cuftoms of
each country: Thele are cafes on which the laws depend
on the morals or cuftoms of the inhabitants. :

The civil laws forbid marriages, when, by the cuftoms
received in a certain country, they are found to be in the
fame circumftances as thofe forbidden by the law of na-
ture ; and they permit them when this is not the cafe.
The prohibitions of the laws of nature are invariable,
becaufe the thing on which they depend is invariable 3
the father, the mother, and the children neceflarily dwell
in the fame houfe. But the prohibitions of the civil
laws are accidental, becaufe they depend on an accidental
circumftance; coufin-germans and others dwelling in the
‘houfe by accident. -

This explains why the laws of Mofes, thofe of the
Egyptians *, and of many other nations, permitted the
marriage of the brother-in-law with the fifter-in-law,
whilft thefe very marriages were difallowed by other
nations. .

In the TIndies they have a very natural reafon for
admitting this fort of marriages. The uncle is there
confidered as the father, and 1s obliged to maintain and
educate his nephew, as if he was his own child: This
proceeds from the difpofition of thefe people, which is
good-natured and full of humanity. This law, or this
cuftom, has produced another ; if a hufband has loft his
wife, he does not fail to marry her fifter; and this is ex-
tremely natural; for his new confort becomes the mother
of her fifter’s children, and not a cruel ftepmother.

® Sce law 8. of the code De fnceflis et inutilibus nuptiin
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CHAP XV

That we fhould not regulate, by the principles of political
law, thofe things which depend on the principles of civil
law.

AS men have given up their natural independence to
live under political laws, they have given up the
natural community of goods to live under civil laws.

By the firft, they acquired liberty; by the fecond,

roperty. We ought not to decide by the laws of K-
ty, which, as we have already faid, is only the go-
vernment of the community, what ought to be decided
by the laws concerning property. It is a paralogifm to
fay, that the good of the individual ought to give way
to that of the public: This can never take place bot
when the government of the community, or, in other
words, the liberty of the fubje& is concerned; this does
not affe@ thoie cafes which relate to private property,
becaufe the public good confilts in every one’s having
that property, which was given him by the civil laws,
fnvariably preferved.

Cicero maintains, that the Agrarian laws were un-
juft; becaufe the community was eftablithed with no
other view, but that every one might be able to preferve
his property. .

Let us therefore lay it dJown as a certain maxim, that
whenever the pablic good happens to be the matter in
quettion, it is never for the advantage of the public to
deprive an individual of his property, or even to retrench
the leaft part of it by a law, or a political regnulation.
In this cafe we fhould follow the rigour of the civil law,
which is the palladium of property. -

Thus, when the public has occafion for the eftate of
an individual, it ought never to aé& by the rigour of po-
litical law: It is here that the civil law ought to triumph,
who with the eyes of a mother regards every individual
as the whole community,
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If the political magiftrate would ere& a public edifice,
or make a new road, he muft indemnify thofe who are
injured by it; the public is in this refpe& like an indivi-
dual who treats with an individval. It is full enough,
that it can oblige a citizen to f¢ll his inheritance, and
that it can ftrip him of this great privilege which he
holds from the civil law, they not being forced to alie-
nate his pofleffions.

After the nations which fubverted the Roman empire
had abufed their very conquefts, the fpirit of liberty
called them back to that of equity. They exercifed the
moft barbarous Jaws with moderation: And if any one
fhould doubt the truth of this, they need only read
Beaumanoir’s admirable work on jurilprudence, written
in the twelfth century.

They mended the highways in his time, as we do at
prefent. He fays, that when a highway could not be
repaired, they made a new one as uear the old as poffible;
but indemaified the proprictors at the “expence * of
thofe who reaped any advaatage from the road. They
determined at that time by the civil law; in our dayswe
determine by the law of politics.

CHAP XVL

That we ought not to decide by the rules of the civil law,
awhen it is proper to decide by thofe of the political law.

MOST difficulties on this fubje& may be eafily folved,
by not confounding the rules derived from pros
perty with thofe which fpring from liberty.

Is the demefne of a ftate or government alienable, or
is it not? This.queftion ought to be decided by the
political law, and not by the civil. It ought not to be

® The lord appointed colleftors to receive the toll from the
peafact, the gentlemen were obliged to contribute by the count,
and the clergy by the bithop. Beaumanoir, Chap. xxii
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decided by the civil law, becaufe it is as neceffary that
there fhould be demefnes for the fubfiftence of a ftate,
as that the ftate fhould have civil laws to regulate the
difpofal of property.

The order of fucceflion is, in monarchies, founded on
the welfare of the ftate, which makes it neceflary that
this order fhould be fixed, to avoid the misfortunes which,
I have faid, muft arife in a defpotic kingdom, where all
18 uncertain, becaufe all is arbitrary.

If thea.they alicnate the demefne, the ftate will be
forced ta make a new fund for another. But this expe-
dient owerturns the political government, becaufe, by the
nature of the thing, for every demefne that fhould be
eftablifhed, the fubje& will always be obliged to pay
more, and the fovereign to receive lefs; in a word, the
demefne is neceflary, and the alienation is not.

The order of the fucceffion is not fixed for the fake
of the reigning family; but becaufe it is the intereft of
the ftate that it fhould have a reigning family. The
law which regulates the fucceffion of individuals is a
civil law, whofe view is the intereft of individuals; that
which regulates the fucceffion to monarchy, is a political
law, which has in view the welfare and prefervation of
the kingdom.

It follows from hence, that when the political law has
eftablithed an order of fucceflion in a kingdom, and this
order is at an end, it is abfurd to reclaim the fucceffion
in virtue of the civil law of any nation whatfoever. One
particular fociety does not make laws for another fociety.
The civil laws of the Romans are no more applicable than
any other civil laws. They themfelves did not make
ufe of them, when they proceeded againft kings: and
the maxims by which they judged kings are fo abomina-
ble, that they ought never to be revived.

It follows alfo from hence, that when the political
law has obliged a family to renounce the Tucceffion, it
is abfurd to infilt upon the reftitutions drawn fiom the
civil law. Reftitutions are in the law, and may be good
againft thofe who live in the law: but they are not pro-
per for fuch as have been raifed up for the law, and whe
live for the law, : '
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1t is ridiculous to pretend to decide the rights. of
Kingdoms, of nations, and of the univerfe, by the fame
maxims on which (to make ufe of an expreflion of Ci-
cero *) we fhould decide the right of a gutter between
individuals.

- CHAP. XVIL
The fame fubjed continued.

OSTRACISM ought to be examined by the rules
of the political, and not by thofe of the civil law ;
and fo far is this cuftom from rendering a popular go-
vernment odious, that it is, on the contrary, extremely
adapted to prove its lenity. We fhould be fenfible of
this ourfelves, if, while banifhment is always confidered
amongft us as a penalty, we were able to feparate the
idea of oftracifm from that of punithment.

Ariftotle 1 tells us, that it 1s univerfally allowed, that
this pra&ice has {omething in it both humane and popu-
lar. If in thofe times and places where this fentence
was executed, they found nothing in it that appeared
odious; is it for us, who fee things at fuch a diftance,
to think otherwife than the accufers, the judges, and the
accufed themfelves?

And if we confider that this judgment of the people
loaded the perfon with glory on whom it was pafled; that
when at Athens it fell upon a man without  merit, from
that very moment they ceafed to ufe || it; we fhall find
that numbers of people have entertained a falfe-idea of
it, and that it was an admirable law, which could pre-
vent the ill confequences which the glory of a citizen
might produce, by loading him with new glory.

® Lib. i. of laws.

4 Repub. lib. iii. cap. 13.

} Hyperbolus, See Plutarch, life of Ariftides. .

§ It was found oppofite to the fpirit of the lcgiﬂa;og,
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C H A P. XVIIL

That it is neceffary to inquire whether the laws which Seem
contradiGory are of the fame clafs.

AT Rome, the hufband was permitted to lend his

wife to another. Plutarch tells us this * in exprefs
terms. We know that Cato lent his + wife to Horten-
fius, and Cato was not a man to violate the laws of his
country.

On the other hand, a hufband who fuffered his wife
to be debauched, who did not bring her to juftice, or
who took her again after her 1 condemnation, was pu-
nithed. Thefe laws feem to contradi& each other, and
yet are not contradi€tory. The law which permitted
a Roman to lend his wife was vifibly a Lacedzmonian
inftitution, eftablifhed with a view of giving the republic
children of a good fpecies, if I may be allowed the
term: The other had in view the prefervation of morals.
The firft was a law of politics, the fecond a civil law.

CHAP XIX.

That we ougbt not to decide thofe things by the civil Iaw,
awbich ought to be decided by domg/hc laws.

THE law of the Vifigoths injoins, that the || flaves
of the houfe fhall be obliged to bind the man and
woman they furprife in adultery, and to prefent them to
. the hufband and to the judge: A terrible law, which
puts into the hands of fuch mean perfons the care of
public, domefttic, and private vengeance! |
This law can be no where proper but in the fcragllm |

of the Eaft, where the flave who has the charge of the
|

® Plutarch in his comparifon between Lycurgus and Num.
¢ Plutarch, life of Cato. ‘
t Leg. 11. fe&. ult ff ad leg. Jul. de aduleeriis.
§ Lib. iii, tit. 4. fc&. 6.



inclofure, is deemed an accomplice upon the dilcovery
of the leaft infidelity. He feizes the criminals, not fo
much with a view to bring them to juftice, as to do
juftice to himfelf, and to obtain a fcrutiny into the cir-
cumftances of the ation, in order to remove the fufpicion
of his negligence. .

But, in countries where women are not guarded, it
is ridiculous to fubje&t thofe who govern the family to
the inquifition of their flaves.

This inquifition may, in certain cafes, be at the moft 3
particular domeftic regulation, but pever a civil law.

CHAP XX.

That we ought not to decide by the principles of the civil
laws, thofe things which belong to the law of nations.

LIBERTY confifts principally in not being forced’
to do a thing where the laws do not oblige. People
are in this ftate, only as they are governed by civil laws;
and becaufe they live under thofe civil laws they are free.

1t follows from hence, that princes who live not
among themfelves under civil laws, are not free; they.
are governed by force; they may continually force, or,
be forced. From hence it follows, that treaties made by
force are as obligatory as thofe made by free confent.
When we who live under civil laws, are, contrary to law,
conftrained to enter into a contra, we may, by the,
affiftance of the law, recover from the effeéts of violence:
But a prince, who is always in that ftate in which he
forces or is forced, cannot complain of a treaty which
he has been obliged by violence to enter into. This
would be to complain of his patural ftate; it would
feem as if he would be a prince with refpe& to other
princes, and as if other princes fhould be fubjeéts with
vefpe& to him; that is, it would be contrary to the
nature of things. '

‘VO!-- | S R
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CHAUP XXIL

That we fhould not decide by political laws, things which
belong to the law of nations.

POLITICAL laws demand, that every man be fub-
je& to the criminal and civil courts of the country
where he refides, and to the cenfure of the fovereign.

The law of nations requires, that Princes fhall fend
ambafladors; and a reafon drawn from the nature of
things, does not permit thefe ambaffadors to depend ®
cither on the fovereign to whom they are fent, or on his
tribunals. They are the voice of the prince who fends
them, and this vaice ought to be free; no obftacle thould
hinder the execution of their office: they may frequently
offend, becaufe they fpeak for a man intirely indepen-
dent; they might be wrongfully accufed of crimes, -if
they were liable to be punifhed for orimes; if they could
be arrefted for debts, thefe might be forged. Thus a
prince who has naturally 3 bold and entgrprifing fpirit,
would fpeak by the mouth of a man fho had every
thing to fear. We muft then be guided, with refpeét
to ambafladors, by reafons drawn from the law of nations,
and not by thofe derived from political law. But if they
make an ill ufe of their reprefentative chara&er, a fiop
may be put to it by fending them back. They may even
be accufed before their mafter, who by this means becomes
cither their judge or their accomplice, -

CHAP XXII

" The unbappy flate of the Ynca Athualpa, -
THE principles we have juft been eftablithing, were |

cruelly violated by the Spaniards. The Ynca
Athualpa * could only be tried by the law of nations;

® Sce Garcilaflo de Ja Vega.
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they tried him by political and civil laws; they accufed '

him for putting to death fome of his own fubjeQs, for
having many wives, &c.; and to fill up the meafure of
their ftupidity, they condemned him, not by the political

and civil laws of his own country, but by the political .

and civil laws of theirs.

"CH A P. XXIII

That When, by fome circumflances, the pofitical law becomes
deftruflive to the flate, we ought to decide by fuch a poli-
tical law as will preferve it, which fometimes becomes @
law of nations.

WHEN that political law which has eftablithed in
. the kingdom a certain order of fucceffion, becomes
deftru&tive to the body politic, for whofe fake it was
eflablithed, there is not the leaft room to doubt but an-
other political Jaw may be made to change this order;
and fo far would thisdaw be from oppofing the firft, that
it would in the main be entirely conformable to it, fince
both would depend on this principle, that THE sarsTy
OF THE PEOPLE IS THE SUPREME LAW. -

- . 1 have faid *, that a great ftate becoming acceflory to
another, is itfelf weakened, and even weakens the prin-
cipal. We know that it is for the intereft of the ftate
to have the fupreme magiftrate within itfelf, that the
public revenues be well adminiftered, that its fpecie be
not fent abroad to enrich another country. It is of im-
portance, that he who is to govern has not imbibed fo-
reign maxims: thefe are lefs agreeable than thefe already
eftablifhed. Befides, men have an extravagant fondnefs
for their own laws and cuftoms: Thefe conftitute the
happiuefs of every community; and, as we learn from the
hiftories of all nations, are rarely changed without violent
commotions, and a great effufion of blood.

¢ Book viii. chap. 17. ct. feq.
"R

N



wy¢  THE SPIRIT OF LAWS. Book XXVL

" Tt follows from hence, that if a great flate has to irs
‘heir the pofleflor of a great ftate, the firlt may reafonably
- ‘exclude him, becaufe a change in the order of fucceffion

muft be of fervice to both ftates. Thus alaw of Ruflia,

made in the beginning of the reign of Elizabeth, moft
wifely excluded from the pofleflion of the crown, every
heir who poflefled another monarchy; thus the law of

Portugal difqualifies every ftranger who lays claim to

the crown by right of blood. ’
But if a nation may exclude, it may with greater rea-
-Jon be allowed a right to oblige a prince to renounce.
If the people fear that a certain marriage will be atten-
ded with fuch confequences, as fhall rob the ‘nation of
its dependence, or difmember fome of its provinces, it
may very juftly oblige the contra&tors and their defcen-
dent to renounce all right over them; while he who re-
mounces, and thofe to whofe prejudice he renounces, have
the lefs reafon to complain, as the flate might originally
-have made a law to exclude them. '

L CHAP XXIV.

That the regulations of the police are of a different clafs

Sfrom other civil laws.

THE RE are criminals whom the magiftrate punithes,
: there are others whom he reclaims. The firlt are
fubje&t to the power of the law, the others to his autho-
rity: thofe are cut off from fociety; thefe they oblige
to live according to the rules of fociety.

In the exercife of the police, it is rather the magi.
ftrate who punithes than the law; in the fentence paffed
on crimes, it is rather the law which punifhes than the
magifirate. The bufinefs of the police confifts of affairs
which arife every inftant, and are commonly of a trifling
nature: There is then but little need of formalities. The
altions of the police are quick, they are exercifed over
things which return every day; it would be therefore
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improper for it to infli& fevere punifhments. It is con-
tinually employed about minute particulars; great exam.
ples are therefore not defigned for its purpofe. 1t is

overned rather by regulations than laws; thofe who are
ﬁbje& to its jurifdi&ion, are inceflantly under the eye
of the magiftrate. It is therefore the fault of the magi.
firate if they fall into excefs. Thus we ought not to
confound a flagrant violation of the laws, with a fimple
breach of the police; thefe things are of a different
order. T ,

From hence it follows, that the laws of that Italian
republic *, where bearing fire-arms is punithed as a capi.
tal crime, and where it 1s not more fatal to make an ill
ufe of them than to carry them, is not agreeable to the
nature of things.

It follows, moreover, that the applauded a&ion of that
Emperor, who caufed a baker to be impaled whom he
found guilty of a fraud, was the a&ion of a Sultan, who
knew not how to be juft, without committing an outrage
on juftice. - i .

CHAP XXV

That ave fbould not fullow the general difpofitions of the ciil
-law, in things which ought to be fubject to particular rules
drawn from their own nature.

S it a good law, that all civil obligations paffed be.
tween failors in a fhip, in the courfe of a voyage,
fhould be null? Francis Pirard 4 tells us, that in his time
it was not obferved by the Portuguefe, though it was hy
the French. Men who are together only for a fhort
time; who have no wants, fince they are provided for by
the prince; who have only oue obje& in view, that of
their voyage; who are no longeér in fociety, but are only
the inhabitants of a fhip, ought not to centra@® objiga-

tions that were never introduced, but to fupport the buts .

* then of civil fociety. , .

_‘_'Vcﬁice_. R " -« § Chap. ziv. ps 33«
3
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In the fame fpirit was the law of the Rhodians, made
at a time when they always followed the coafts; it or-
dained that thofe who during a tempeft ftaid in a veffel,

fhould have fhip and cargo, and thofe who quitted it
fhould have nothing, -

.

e e ayt—

B O OK XXVIL

Of the Origin and Revolutions of the Roman
Laws on Succeffions. T

CHAP I
Of the Roman laws on fucceffions.

HIS affair derives its eftablifhment from the moft

diftant antiquity; and to penetrate to its founda-

tion, permit me to fearch among the firt laws of the

Romans, for what, I believe, nobody has yet been fo hap-
Py as to difcover.

We know that Romulus * divided the land of hislittle
kingdom among his fubje&s; it feems to me, that from
hence the laws of Rome on fucceffions were derived.

The law of the divifion of lands made it neceffary that
the property of one family fhould not pafs into another:
from hence it followed, that there were but two orders -
of heirs eftablifhed by law }, the children and all the de-
fcendants that were not emancipated, but lived under the
power of the father, whom they called fui beredes, or his

. natural heirs: and in their default, the neareft relations on
the mak fide, whom they called agnati. :

*® Dionyf. Halicarn. lib. if. ¢. 3. Plutarch, comparifon between.
Nama and Lycurgus. k :

+ “ At fi inteftato moritor cui fuus heres nec extabit, agnatus

¢ proximus familiam habeto.”  Fragment of the law of the twelve
tcﬁa in Ulpienfphe lof title, :
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It followed, likewife, that the relations on the female
fide, whom they called cognati, ought not to fucceed ;
they would have conveyed the eftate into another family,
which was not allowed. :

From thence alfo it followed, that the children ought
not to fucceed to the mother, nor the mother to her
children : for this might carry the eftate of one family
into another. Thus we fee them excluded * by the law
of the twelve tables; it called none to the fucceflion

but the agnati, and there was no agnation between th
fon and the mother. - ,

But it was indifferent whether the fuus beres, or, id
default of fuch, the neareft by agnation, was male or fe-
male; becaife, as the relations on the mother’s fide could
not fucceed, though a woman who was an heirefs fhould
happen to marry, yet the eftate always returned into the
family from whence it came. On this account the law
of the twelve tables does not diftinguith, whether the
perfon + who fucceeded was male or female. .

This was the caufe, that though the grandchildren
by the fon fucceeded to the grandfather, the grandchil

" -dren by the daughter did not fucceed ; for, to prevent
the cftate from paffing into another family, the agmas
were preferred before them. Hence the daughter, and
mot her 1 children, fucceeded to the father.

Thus amongh the primitive Romars the women fuc.
.eceded, when this was agrceable to the law of the divi-
fion of lands; and they did not fucceed when this law
-might fuffer by it. . v

Such were the laws of fucceffion among the primitive
Romans; and as thefe had a natural dependence on the
conftitution, and were derived from the divifion of lands,
it is eafy to percéive that they had not a foreign original,
‘and were not of the number of thofe brought into

the republic by the deputics fent into the cities of
Grecee.

* Sece the frag. of Ulpian, § viil. tit, 26, Init. tit. iih ia
_precemio ad S, C. Tertullianum.

4 Paaulus, lib. iv. fent. tit, 8. § 3.
$ IaRic, Lib, iii, § 35,
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Dioayfius Halicaroaflus * tells us, that Servius Thul-
lins finding the laws of Romulus and Numa on the di-
vifion of lands abolithed, he reftored them and made new
ones, to give the older a greater weight. We -cannot
therefore doubt, but that the laws we have been fpeak-
ing of, made in confequence of this divifion, were the
work of thofe three Roman legiflators.

The order of fucceflion having been eftablifhed in con-
fequence of a political law, no citizen was allowed to
break in upon it by his private will ; that is, in the firk
ages of Rome, he had not the power of makmg a tel-
tament. Yet it would have been hard to deprive him,
in his lat moments, of the friendly commerce of kind
and beneficent a&tions.

They thercfore found a method of teconcxlmg, in this
refpe®, the laws with the defires of the individual. He
was permitted to difpofe of his fubftance in an affembly
of the people, and thus every teftament was, in fome
fort, an a& of the legiflative power.

- The law of the twelve tables permitted the perfon who
made his will to choofe which citizen he pleafed for his
heir. The reafon that induced the Roman laws fo
ftri&ly to reftrain the number of thofe who might fuc-
ceed ab inteflats, was the law of the divifion of lands ;
and the reafon why they extended fo widely the power of
the teftator, was, that as the father might fell 1 his
children, he might with greater realon deprive them af
his fubftance, Thefe were therefore different eﬂ'e&.,
fince they flowed from different principles; and fuch is,
in this refpe, the fpirit of the Roman laws,

. The ancient laws of Athens did not permit a citizen
to make a will. Solon } permitted it with an exception
to thofe who had children: And the legiflators of
Rome, filled with the idea of paternal power, permitted

® Lib. iv. p. 276.

4 Dionyfius Halicarnaffus proves by a law of Numa, that the
law which permitted a father to fell his fon three times, was mado
by Romulus, and not by the Decemvirs,  Lib. ii.

1 Sce Plutarch, life of Solem,
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the making a'will even to the prejudice of their chil-
dren. It muft be confefled, that the ancient laws of
Athens were more confiftent than thofe of Rome. The
indefinite permiffion of making a will which had been
granted to the Romans, ruined by little and litile the
political regulation on the divifion of lands: It was the
principal thing that introduced the fatal difference be-
tweem riches and poverty : many fhares were united in
the fame perfon ; fome citizens had too much, and a mul-
titude of others had nothing. Thus the people being
contimually deprived of their fhares, were inceflantly
calling out for a new ditsibution of lands. They de-
manded it in an age when the frugality, the parimony,
and the poverty of the Romans, were their diftinguithing
chara&eriftic, as well as at a time when their luxury was
become #ill more aftonithing.

Teftaments being properly a law made in the affembly
of the people, thole who were in the army were thereby
deprived of a teftamentary power. The people therefore
gave the foldiers the privilege $ of making before their
companions the difpofitions which { fhould have beem
made before them.

The great affembly of the people met but twice a-year;
befidee, both the people and affairs brought before them
were increafed : they therefore judged it convenient to
permit all the citizens to make their will before fome
Roman citizens of ripe age ||, who were to reprefent the
body of the people ; they took five * citizens, before
-.whom the inberitor § purchafed his family, that is, his

" ¢ This tcftament, called in procinfty, was different from that ’
which they called military, which was eftablithed only by the con~
ftitutions of the emperors, leg. 1. ff. de milit. teff. This was one
of the artifices by which they cajoled the foldiers.

t This tetament was not in writing, and it was without fors
mality, fine libra et tabulis, as Cicero fays, lib. i. de oratore.

Inftit, Lib. ii. tit. r0. § 1. Aulus Gellius, lib, xv. cap. 27. They
called this form of teftament per as et libram. '

*® Ulpian, tit. x. § 2.
$ Theoph. inftit. lib. ii. tit. 10,
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inheritance, of the teftator ; another citizen brought a
pair of fcales to weigh the value; for the Romans || as
yet had no money.

To all appearance thefe five citizens were to reprefent
the five claffes of the people ; and they fet no value on
the fixth, as being compofed of men who had no pro-

erty.

¥ We ought not to fay with Juftinian, that thefe fales
were merely imaginary ; they became indeed imaginary
in time, but were not fo originally. Moft of the laws,
which afterwards regulated wills, were built on the re-
ality of thefe fales: we find fufficient proof of this in
the Fragments of Ulpian*. The deaf, the dumb, the
prodigal, could not make a will; the deaf, becaufe he
could not hear the words of the buyer of the inheri-
tance ; the dumb, becaufe he could not pronounce the
terms of nomination; the prodigal, becaufe, as he was
excluded from the management of all affairs, he could
not fell his inheritance. 1 omit any further examples.

Wills being made in the affembly of the people
were rather the a&s of political than of civil laws, a
public rather than a private right; from whence it
followed that the father, while his fon was under
hiul authority, could not give him leave to make a
will .

Wills, among moft nations, are not fubje& to greater
formalities than ordinary contra@s, becaufe both the one
and the other are only expreffions of the will of him
who makes the contra@, and both are equally a private
right. But among the Romans, where teflaments were
derived from the public law, they were attended with
much greater formalities 1 than other affairs; and this
is ftill the cafe in thofe provinces of France which are
governed by the Roman law.

Teftaments being, as I have faid, a law of the people,
they ought to be made with the force of a command,

| T. Livy, lib. 4. nondum argentum fignatum erat. He fpeaks of
the time of the fiege of Veii. :

* Tit. xx. § 13.
4+ Iofit. hib. ii, tit. 10, § 1.’

)
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and in fuch terms as are called dire& and imperative *,.
Hence a rule was formed, that they could neither give
nor tranfmit'an inheritance, without making ufe of the
imperative words: from whence it followed, that they
might very juftly iu certain cafes make a fubftitution +,
and ordain that the inheritance fhould pafs to another
heir, but that they could never make a fiduciary be-.
queft {, that is, charge any one in terms of entreaty to
reftore an inheritance or a part of an inheritance to
another.

When the father neither inftituted his fon his heir,
nor difinherited him, the will was annulled ; but it was
valid, though he did not difinherit his daughter, nor in-
ftitute her his heirefs. The reafon is plain: when he
neither inftituted nor difinherited his fon, he did an in.
jury to his grandfon, who might have fucceeded @b intef~
tato to his -father; but, in neither inftituting nor difin-
heriting his daughter, he did no injury to his daughter’s
children, who could nat fucceed ab imteflato, to their
mother ||, becaulc they were neither fui beredes nor
agnati.

The laws of the ancicnt Romans concerning fuccef-
fions, being formed with the fame fpirit which diGtated
the divifion of lands, did not fufficiently reftrain the
riches of women; by this means a door was left open
to luxury, which is always infeparable from this fort
of riches. Between the fecond and third Punic war,
they began to perceive the evil, and made the Voco-
nian * law; but as they were induced to this by the moft

® Let Titus be my heir.
t -Vulgar, pupillary, and exemplary.

{ Auguftus, for particular reafons, firft began to-authorize the
fiduciary bequeft, which in the Roman law was called fidei come
miffum. inftie, lib. ii. tit. £3. in-procemio.

§ ¢ Ad liberos matris inteftatz hereditas, lib. xii. tab. non pere
¢¢ tinebat, quia, feminz fuos heredes non habent.”” Ulpian fragme
tit. 26. § 7,

* It was propofed by Quintus Voconius, tribune of the peoe
ple. Sce Cicero’s fecond oration againft Verres  In the epitome
of T. Livy, lib. xli. we fhould read Poconiws jnftcad of Pojumniu, -
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important confiderations, morcover as but few monu-
ments have reached us that take notice of this law, and
as it has hitherto been fpoken of in a moft confufed
manner, 1 fhall endeavour to clear it up.

Cicero has preferved a fragment, which forbids the in-
ftituting a woman an 1 heirefs, whether fhe was married
or unmarried. ) : -

The epitome of Livy, where he fpeaks of this law,
fays no { more. It appears from || Cicero and St.
Auguftine *, that the daughter, though an only child,
was comprehended in the prohibition.

Cato the elder 1 contributed all in his power to get:
this law paffed. Aulus Gellius cites a fragment 1 of a
fpeech which he made on this occafion. By preventing
the fucceflion of women, his intent was to take away
the fource of luxury; as, by undertaking the defence of
the Oppian law, he intended to put a ftop to luxury itfelf.

1n the inftitutes of Juftinian || and Theophilus *, men-
tion is made of a chapter of the Voconian law, which-
limits the power of bequeathing. - In reading thefe au-
thors, every body would imagine that this chapter was.
made to prevent the inheritance from being fo exhaufted

" by legacies, as to make it unworthy of the heir’s ac-
ceptance. = But this was not the fpirit of the Voconian
law. We have juft feen that they had in view the hin-
dering women from inheriting an eftate. The articles
ef this law, which fet bounds to the power of bequeath-
ing, entered into this view: for if the people had been
poffeffed of the liberty to bequeath as much as they
pleafed, the women might have received as legacies,
what they could not receive by fucceflion, .

4 Sanxit—" ne quis heredem virginem neve mulicrem faceret.'
Oicero’s fecond oration againft Verres.

t « Legem tulit, ne quis heredem mulicrem inftitueret,” lib, xli,
| Second oration againft Verres. ’
* Of thecity of God, lib. iii.

.4 Epitome of Livy, lib. xli,
$ Lib. xvii, cap. 6. :

" § Iafic. Lib. iid. tit, 22, . Thid,
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The Voconian law was made to hinder the women from
growing too wealthy ; for this end it-was neceffary to de-
prive them of large inheritances, and not of fuch as could
not give rife to luxury. Thus we find in Cicero *, that
women were rendered incapable of fucceeding to none
but thofe who were rated high in the cenfor’s books .

- The civil wars were the deftru&ion of an infinite num-
ber of citizens. Under Auguftus, Rome was almoft de-
ferted : it was neceffary to repeople it. They made the
Papian laws, which omitted nothing that could encou-’
rage T the citizens to marry, and procreate children. One
of the principal means was to increafe ||, in favour of
thofe who gave into the views of the law, the hopes of
being heirs, and to diminifh the hopes of thofe who re-
fufed ; and as the Voconian law had rendered women
incapable of fucceeding, the Papian law, in certain cafes,
difpenfed with this prohibition.

Women *, efpecially thofe who had children, were ren-
dered capable of receiving in virtue of the will of their
hufbands; they even might, when they had children,
receive in virtue of the will of ftrangers. All this was in
dire& oppofition to the regulations of the Voconian law:
and yet it is remarkable, that the {pirit of this law was
not entirely abandoned. For example, the Papian law,
which permitted a man who had one child + to receive an
entire inheritance by the will of a ftranger, granted the

* Second oration againft Verres.

+ Dai cenfus effet, which Dio, lib. lvi. explains of him who had
a hundred thoufand, that is, of him who had the firft cenfus, as
we may fee in Livy, lib. i. and Dionyf. Halicarn, .

$ Sec what hasbeen faid in book xxiii. chap. 21.

§ The fame difference occurs in feveral regulations of the Papian .
law. See the fragments of Ulpian, fe&. 4.5.2nd 6. .

*® Sec fragment of Ulpian, tit. 15. fe&. 16.

$ * Quod tibi filiolus, vel filia nafcitur, ex me,
¢¢ Jura parentis habes, propter me fcriberes heres.”

7””' j“q i"
Vour. Il, S :
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fame favour to the wife only when fhe had three chil-
dren®,

It muft be remarked, that the Papian law did not ren-
der the women who had three children capable of fucceed-
ing, except in virtue of the will of ftrangers ; and that,
with refpe& to the fucceflion of relations, it left the old
laws, and particularly the + Voconian, in all their force.
But this did not long fubfift. )

Rome, corrupted by the riches of every nation, had
changed her manners ; the putting a ftop to the luxury
-of women was no longer minded. Aulus Gellius, who
lived under § Adrian, tells us, that in his time the Vo-
conian law was almoft abolifhed ; it was buried under the
opulence of the city. Thus we find in the fentences of
Paulus ||, who lived under Niger, and in the fragments:
of Ulpian *, who was in the time of Alexander Severus,
that the Gfters on the father’s fide might fucceed, and
that none but the relations of a more diftant degree were
in the cafe of thofe prohibited by the Voconian law.

We find ¢ by the proceedings of Verres, that the pre-
tors extended or reftrained,the Voconian law at pleafure.
‘The ancient laws of Rome began to be thought fevere.
The prators, moved by nothing but reafons of equity,
moderation, and decorum, enervated all thefe laws.
This is becayfe the great advantages refulting from laws
lie - often clofely concealed, while the little inconveni-
encies that attend them are moft fenfibly felt.

We have feen, that by the ancient laws of Rome mo-
thers had no fhare in the inheritance of their. children.
The Voconian law afforded a new reafon for their ex-
clufion. But the emperor Claudius gave the mother the
fucceffion of her children as a confolation for their lofs.
The Tertullian fenatufconfultum, made under Adrian §,

*® See law 9. c. Theod de bonis profcriptorum, et Dio, lib. lv. See
the fragment of Ulpian, tit. Jatt. fe&. 6. and tit. 29. fe&. 3.

4 Fragment of Ulpian, tit. 16. {c&. 1. Sozomenus, lib. 1. cap. 6.
$ Lib. xx. cap. 1. | Lib. iv.tic. 8. fe@. 3. * Tit. 26. fe&. 6.
4 Cicero, fecond oration againft Verres.

§ That is, the Emperor Pius, who changed his name to that of -
Adyian by adoption, B .
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gave it them when they had three children, if free wo-
men, or four, if they were freed women. It is evident,
that this decree of the fenate was only an extenfion of
the Papian law, which in the fame cafe had granted to
women the inheritances left them by ftrangers. At length
Juftinian * granted them the fucceffion, independently
of the number of their children.

The fame caufes which had debilitated the law that
preveated the fucceflion of women, fubverted that, by
degrees, which had limited the fucceflion of the relations
of the woman’s fide. Thefe laws were extremely con-
formable to the fpirit of a good republic, where they
ought to have fuch an influence, as to prevent this fex
from taking a pride in luxury, in riches, or in the hopes
of obtaining riches, _On the contrary, the luxury of a
monarchy rendering marriage expenfive and coftly, it
ought to be there encouraged, both by the riches which
wonien may beftow, and by the hope of the inheritances
it is in their power to procure. Thus when monarchy
was cftablifhed at Rome, the whole {yftem of {ucceflions
was changed. The prztors called the relations of the
woman’s fide, in default of thofe of the male fide, though,.
by the ancient laws, the relations of the woman’s fide
were never called. The Orphitian fenatufconfulium called
“children to the {ucceflion of their mother ; and the em-
perors Valentinian +, Theodofius, and Arcadius, called
the grandchildren by the daughter to the fucceffion of
the grandfather. In fhort, the emperor Juftinian § left
not the lealt veftige of the ancient rights of fucceflions':
he eflablithed three orders of heirs, the defcendents, the
afcendents, and the collaterals, without any diftinQion
between the males and females, between the relations on
the woman’s fide, and thofe on the male fide; and abro-
gated all of this kind which were ftill in force; he

" ® Lib. ii. cod. De jure liberorum. Inftit. tit. 3. fe&. 4. De fen.
confult. :

+ Lib. ix. cod. De fuis & legitimis heredibus,

t Lib. xiv. cod. De fuis & legitimis heredibus, & Nov. 118, &
X27.

S 2
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belicved that he followed nature, cven in deviating from
what he called the embarraffments of the aacicot jurif-
prudence. -

B O OK XXVIIL

Of the Origin and Revolutions of the Civil Laws
among the French.

“ [n nova fert animus mutatas dicere formas
¢ Corpora” Ovid. Metam.,

CHAP. L
Different charaBer of the laws of the feveral people of

Germany. .

.q FTER the Franks had quitted their country,
, they made a compilement of the Salic laws, with

the affiftance of # the fages of their own nation. The
tribe of the Ripuarian Franks having joined itfelf under
Clovis 1 to that of the Salians, preferved its own cuf-
toms ; and Theodoric § king of Auftrafia ordered them
to be reduced into writing. He colle&ed likewife || the
cuftoms of thofe Bavarians and Germans who were de-
pendent on his kingdom. For Germany having been

® See the prologue to the Salic law. Mr. Leibnitz fays, in his
treatife of the origin of the Franks, that this law was made before
the reign of Clovis; but it could not be before thc Franks had
quitted Germany, for they did not at that time underftand the
Latin tongue. ’

4 See Gregory of Tours,

1 See the prologue to the law of the Bavarians, and that to the
§nlic law. g Ibid. T
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weakened by the migration of fuch a multitude of people,
the Franks, after conquering all beforc them, turned
back their vi€orious arms, and extended their dominion
into'the forefts of their anceltors. Very likely the Thu-
ringian code * was given by the fame Theodoric, fince
the Tharingians were alfo his fubjeéts. As the Frifians
were {ubdued by Charles Martel and Pepin, their 1 law
€annot be prior to thofe princes; Charlemagne, the firft
that reduced the Saxons, gave them the law flill extant 3
and we need only read thefe two laft codes, to be con«
vinced they came from the hands of conquerors. As
foon as the Vifigoths, the Burgundians, and the Lom-
bards, had founded their refpe&ive kingdoms, they re-
duced their laws into writing, not with an intent of -
obliging the vanquifhed nations to conform to their cufs
toms, but with a defign of following them themfelves.

There is an admirable fimplicity in the Salic and Ris
puartan laws, as well as’in thofe of the Allemans, Bava-
rians, Thuringiaus, and Frifians. They breathe an
original rudencfs, and a fpirit which no change or cor-
ruption of manmers had weakened. They received but
very few alterations, becaufe all thofe people, except
the Franks, remained in Germany. . Even the Franks
themfelves laid there the foundation of a great part of
the empire, fo that they had none but German laws.
‘The fame cannot be faid of the laws of the Vifigoths, of
the Lombards and Burgundians ; their charaéter altered
confiderably from the great change which happened in
the charaéter of thofe people, who had fettled in their
new habitations.

The kingdom of the Burgundnans did not laft long
_enough to admit of great changes in the laws of the coo-
quering pnation. Gundebald and Sigifmond, who cal-
Je&ed their cufloms, were almoft the lalt of their kings.
The laws of the Lombards reccived additions rather than
changes. The laws of Rotharis were followed by thofe
‘of Grimoaldus, Luitprandus, Raehls, and Aftulphus,

® Lex Ang!o_rum Werinorum, hoc eft, Thuringorum,
+ They did not know how to write.

5’
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but did not aflume a new form. It was not fo with the
laws of the Vifigeths *; their kings new-moulded them,
and had them alfo new-moulded by the clergy.

The kings indeed of the firft race ftruck out of + the
Salic and the Ripuarian laws whatever was abfolutely in-
confiftent with Chriftianity, but left the main part un-
touched. This cannot be faid of the laws of the Vifigoths.

The laws of the Burgundians, and efpecially thofe of
the Vifigoths, admitted of corporal punifhments; thefe
were not tolerated 1 by the Salic and Kipuarian laws:
they preferved their charaéter much better.

‘I'he Burgundians and Vifigoths, whofe provinces were
greatly expofed, endeavoured to conciliate the affe&ions
of the ancient inhabitants, and to give them the moft
impartial civil laws *; but as the kings of the Franks had
eftablihed their power, they had no fuch } confidera-
tions.

The Saxons, who lived under the dominion of the
Franks, were of an untraltable temper, and prone to
revolt. Hence we find in their § laws the feverities of a
conqueror, which are not to be met with in the other
codes of the laws of the barbarians.

We fee the {pirit of the German laws in the pecuniary
punifhments, and the {pirit of a conqueror in thofe of an
afli&ive nature.

The crimes they commit in their own country are
fubje& to corperal punifhment, and the fpirit of the

® They were made by Euric, and amended by Leovigildus. See
Mfidorus’s chionicle. Chaindafuinthus and Recefluintbus reformed
_them. Egigas ordered the code now extant to be made, and com~
miffioned bithops for that purpofe ; neverthelefs, the laws of Chain.
dafvinthus and Recefluinthus were preferved, as appears by the
fixth covncil of Foledo.

¥ See the prologue to the law of the Bavarians.
} Wefind a few only in Childebert’s decree.

# See the prologue to the code of the Rurgundians, and the code
itfelf, efpecially tit. x2. fefl. 5. and tit. 38. Sec alfo Gregory of
‘Tours, bock ii. chap. 33. and the code of the Vifigaths.

+ Seelower down, chap. 3. .
{ ‘See chap. 2. fc@. 8,and 9. and chap. 4. feét. 2. and 7.



