
Labor Measures Prior to a Suspension of Activities in Mexico.

The way in which Mexico has reacted to the COVID-19 pandemic has followed a very different 
pattern to other nations. The private sector has taken the first steps towards social distancing, 
while some State Governments and the Federal Government have followed suit.

The Federal Executive has the authority to issue decrees and accords ordering the nationwide 
suspension of work and labor in the private sector.

Until a mandatory suspension of work and labor occurs, one of the top priorities, for both 
employers and employees should be the safeguarding of health. The financial viability of the 
business, especially during the outbreak, should also be top of mind for employers and employees.

Below are some thoughts on different measures that may be adopted by Mexican companies to 
potentiate the alignment between employers and employees, including our insight into the 
implications of such measures under Mexican labor laws.

1) Home office

If compatible with the company´s operations and the type of services rendered by its employees, 
the company may request employees to perform their duties from home.

This is only a social distancing measure, as employees would be entitled to receive full salary and 
benefits. Such measure, however, may serve as an effective tool to slow the spread of the virus.

2) Vacations

Several companies are entering into agreements with employees for them to use any vacation 
accruals and stop going to work.

While this solution does not technically fulfill the purpose of a vacation period, its purpose is for 
employees not to attend the workplace while using their vacation entitlement. From a motivational 
perspective, the aim is that once the regular operations are reestablished at the company, all the 
employees are fully dedicated to their activities and there are no vacation accruals pending to be 
used. The implementation of this measure can also a slowdown the spread of the virus.

It is important to note that this alternative does not imply a reduction or suspension of salary, since 
employees are entitled to receive full compensation during the vacation period. Additionally, 
employees do not have the obligation to work during the vacation period.

The employees’ consent is required for this alternative.

From a company’s social responsibility perspective, the employer must make employees aware 
that their vacation leisure should be enjoyed responsibly and consistently with recommendations 
to avoid COVID-19 contagion.

3) Modification of employment conditions

It is possible for employers to enter into agreements with employees in order to temporarily 
modify employment conditions. Such modifications may relate to reducing the work schedule 
(days/hours in which employees render services) with a proportional reduction to the employee’s 
salary.

The validity of such agreements may be open to challenge by the employees since employment 
rights -including terms of employment- in Mexico are inalienable.

In our view, the implementation of this alternative -despite its legal risk- can benefit from the 
common interest of employees and employers in protecting the business and the source of 
income.

Because this temporary solution requires the employee’s consent, its successful implementation 
will require a proper communication to employees of the relevance of the measure to attain 
mid-term and long-term benefits.

4) Technical stoppage

Companies where employees are represented by a union or by a coalition of employees may enter 
into a technical stoppage agreement. This type of agreement allows the company to suspend 
operations and only pay employees a percentage of their salaries during the period of the 
corresponding stoppage.

This alternative requires the approval of the employees’ representative or of a coalition that is 
created for such purposes where all employees must be duly represented.

5) Disabilities

Employees that suffer from COVID-19 or any other illnesses in general, and who obtain a medical 
disability certificate issued by the Mexican Social Security Institute (“IMSS”) must remain at home.

The disability certificate issued by the IMSS suspends the employment relationship and as a 
consequence, the company is exempted from the obligation to pay the employees’ salary. In this 
case The IMSS assumes the obligation of paying the employee´s salary under the special rules 
contained in the Social Security Law. In turn, employees shall not render their services until they 
recover from said illness or impairment.

6) Collective suspension of the employment relationships

Aside from the decrees and accords that may be issued by Federal Executive to order the 
nationwide suspension of work and labor, the Mexican Federal Labor Law (“FLL”) sets forth the 
possibility of a temporary suspension of employment relationships in case of “fortuitous events or 
force majeure not attributable to the employer that produces as a necessary and immediate 
consequence, the direct suspension of employment.” The suspension can be applied to a portion 
of the employees or to all of the company’s workforce.

The FLL requires that such a suspension be approved by the Conciliation and Arbitration Labor 
Boards. A process for obtaining such approval must be pursued.

For the time being, however, this alternative is not available due to the temporary closure of the 
Labor Boards for Conciliation and Arbitration that has been ordered due to the COVI-19 outbreak. 
Nevertheless, it is important to have this measure top of mind if needed once these authorities 
reopen their doors.

For more information please feel free to contact:

Francisco Peniche Beguerisse
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(52-55) 8525-1983
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According to mathematical models, the phase of community transmission in Mexico of 
COVID-19 is expected to commence on or about March the 20th. To date, social distancing 
measures adopted by Governmental authorities in Mexico have been limited to orders 
deriving from ordinary regulatory functions, namely, closure of schools and 
establishments and banning of large gatherings.

More forceful measures, such as stringent social distancing and relief actions will 
probably flow from the broad emergency Constitutional powers of the President together 
with the General Heath Council (Consejo de Salubridad General). If published, a 
Presidential Decree -similar to the one issued on April 25, 2009 amidst the H1N1 virus 
outbreak- will have myriad legal implications for business in Mexico. Most immediately 
such a Decree will have an impact on labor and employment, on performance of contracts 
and the triggering of force majeure principles and on corporate governance involving 
crisis management decisions. Other legal issues and challenges particular to the Mexican 
legal framework will follow shortly after.

With the aim of keeping our clients and friends informed about the legal issues that will 
surely arise from the COVID-19 outbreak in Mexico, our Firm will be sharing analysis on 
specific topics, starting with implications relating to labor and employment matters which 
will be distributed shortly.

Some lessons learned

Looking back to the H1N1 virus experience of 2009 -of which Mexico was the epicenter- 
the Presidential Decree then issued gave way to an Accord issued by the Minister of Health 
suspending all work and labor both in the public and private sector, with the exception of 
essential utilities and activities indispensable to fight the outbreak. The issue of such an 
Accord in the backdrop of COVID-19 would automatically trigger a temporary suspension 
of the employment relationships, in accordance to article 427, section VII of the Federal 
Labor Law. Among other effects, the suspension would allow employers to pay the 
minimum daily wage to their employees during the suspension period. In 2009 the 
suspension lasted 5 days including two holidays -from May 1 through May 5-; in the case of 
COVID-19, the suspension could be much lengthier.

A Presidential Decree along the lines described above would facilitate the use of the 
fortuitous case and force majeure doctrine (caso fortuito y fuerza mayor) as a defense to 
contractual performance. The Decree itself would probably meet the definition of 
fortuitous case and force majeure as contemplated in Mexico’s civil codes and applicable 
case law (jurisprudencia) as it would be a government action of general effects. The 
Decree would also provide official recognition in Mexico of the underlying natural 
phenomena of COVID-19, which as a pandemic would be a classical example of fortuitous 
case and force majeure. The Federal and State Civil Codes contemplate the effects of the 
fortuitous case and force majeure doctrine on certain types of contracts, such as 
donations, transportation contracts and lease agreements. Legal prescriptions on how to 
interpret the factual variations of fortuitous case and force majeure situations are 
generally absent from Mexican statutes and case law, hence the importance of the case by 
case analysis of contractual language in Mexico.

If issued, the immediate effect of a Presidential Decree such as the one described herein 
will require quick and insightful action by directors and the management of companies 
handling the COVID-19 crisis´ ramifications. The safety and well-being of the company’s 
employees, business partners and the public in general, should continue be top of mind 
for governance bodies and officers. Of course, compliance with the fast changing legal 
and regulatory environment as a consequence of COVID-19 and potential enforcement 
actions will be almost as crucial.

It is not yet clear if the Mexican Government will follow a similar legal and regulatory path 
for COVID-19 as it did back in 2009 to tackle the H1N1. What is clear is that similar and 
novel legal issues will arise, and our Firm looks forward to sharing our views and analysis 
with our clients and friends.
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