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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF LOUISIANA 

In re:  ) 
) 

COPsync, Inc., ) Case No. 17-12625 
) 

Debtor  ) Chapter 11 

OBJECTION TO MOTION FOR ENTRY OF ORDERS APPROVING THE SALE OF 
ASSETS FREE AND CLEAR 

COMES NOW, Making Sense, LLC, creditor of the Debtor, and objects to the Motion for 

Entry of Orders Approving the Sale of Assets Free and Clear [Dkt. 6] (the “Motion”), and in 

support thereof would show: 

FACTS AND PROCEDURAL BACKGROUND 

1. Debtor entered into a Master Services Agreement with Making Sense, LLC 

(“Making Sense”) on February 1, 2016. Debtor defaulted on its payments under the MSA on or 

about March 29, 2017.   

2. On July 25, 2017 Debtor and Making Sense entered into a payment arrangement. 

On or about the same time, Debtor ceased making payments under that arrangement. 

3. The Debtor filed its voluntary petition for relief under Chapter 11 of the Bankruptcy 

Code on September 29, 2017.  

4. The instant Motion was filed on September 30, 2017, and the Order approving sale 

procedures was entered on October 19, 2017. 
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5. Making Sense filed its proof of claim on November 8, 2017, asserting that it is a 

secured creditor according to the terms of the payment arrangement and security agreement entered 

into by the parties. 

LAW AND ARGUMENT 

11 U.S.C. 363, generally 

6. A debtor-in-possession, "after notice and hearing, may use, sell, or lease, other than 

in the ordinary course of business, property of the estate." 11 U.S.C. § 363(b). 

7. Implicit in § 363(b) is the further requirement of justifying the proposed 

transaction. In re Lionel Corp., 722 F.2d 1063, 1071 (2nd Cir.1983). That is, for the debtor-in-

possession or trustee to satisfy its fiduciary duty to the debtor, creditors and equity holders, there 

must be some articulated business justification for using, selling, or leasing the property outside 

the ordinary course of business. Id. See also In re Continental Air Lines, Inc., 780 F. 2d 1223, 1126 

(5th Cir. 1986). 

8. Under the existing jurisprudence, the debtor in possession or trustee in a chapter 11 

case must consider its fiduciary duties to all creditors and interest holders before seeking approval 

of a transaction under § 363(b). 

9. The movant must establish a business justification for the transaction and the 

bankruptcy court must conclude, from the evidence, that the movant satisfied its fiduciary 

obligations and established a valid business justification. Id. 

10. A sale, use, or lease of property under § 363(b) is not per se prohibited even though 

it purports to sell all, or virtually all, of the property of the estate, but such sales (or proposed sales 

of the crown jewel assets of the estate) are subject to special scrutiny. 

11. This proposed sale is fatally flawed for multiple reasons, as laid out below. 
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(1) The Debtor is attempting to sell assets that are not property of the estate 

12. Making Sense objects to the sale because COPsync is attempting to sell software 

that it does not own.   Making Sense is the true owner of the software. 

13. Among other things, the Making Sense Proof of Claim asserts ownership of the 

intellectual property rights in software that Making Sense wrote in connection with Master 

Services Agreement (“MSA”) between Making Sense and COPsync.    

14. According to the terms of the MSA, Making Sense owns all right, title and interest 

in the Work Product created, including software in object and source code, until COPsync c makes 

full payment of all amounts owed.  

15. Specifically, Section 11.1 of said MSA states: 

Transfer of Rights.  All intellectual property developed under this Agreement, 
during the course of performing Work under this Agreement by MAKING SENSE 
or its agents or subcontractors, including but not limited to patents or patentable 
material, inventions, trademarks and trademarkable material, copyrights or 
copyrightable material (including software in source code and object code form), 
mask works, trade secrets, industrial rights, know-how, show-how, and moral rights 
(collectively “Work Product”), is solely and exclusively the property of CLIENT 
once vested. All rights, title and interest in the Work Product shall vest therein 
once CLIENT has paid MAKING SENSE in full all amounts due to MAKING 
SENSE. Upon payment of all amounts due to MAKING SENSE, it shall 
completely and exclusively assign, transfer, and convey any and all of its right, title, 
and interest in and to such Work Product to CLIENT. 

16. COPsync did not pay in full all amounts owed to Making Sense, therefore, Making 

Sense retained all rights in the Work Product. The proposed asset purchase agreement includes the 

Work Product of Making Sense. The sale of the software in the 363 Sale Process will result in 

transfer by Copsync of rights it does not have and will result in a void and null transfer.  

17. Making Sense developed approximately 75% of the code base (intellectual 

property) in the past year for the COPsync and COPsync911 products. The portions of the code 

base developed by Making Sense were in core-critical pieces of the architecture. Making Sense 
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cannot carve out these portions of the code base without impairing the asset and stopping the 

operation of the COPsync network. 

18. The Debtor has not identified how it intends to carve out the intellectual property 

of Making Sense or other parties as part of the sale, or what effect that may have on the value of 

its assets for potential buyers. 

19. 11 U.S.C. 541(a)(1) defines the "estate" as "comprised of all the following property, 

wherever located: . . . all legal or equitable interests of the debtor in property as of the 

commencement of the case." The Debtor has no legal or equitable interest in the work code 

developed by Making Sense, and yet, by including on the list of purchased assets “[a]ll of Seller’s 

patents, trademarks and other intellectual property and all accessions, additions, replacements, and 

substitutions thereto.”  

20. The Debtor has not identified the contract with Making Sense as one to be assumed, 

which means it intends to reject the contract. In the Fifth Circuit, the law clearly holds that rejection 

equals repudiation of the estate’s ongoing obligations to perform. Eastover Bank for Savings v. 

Sowashee Venture (In re Austin Dev. Co.), 19 F.3d 1077 (5th Cir. 1994). 

21. Section 365(n) of the Bankruptcy Code provides special protections for the 

"licensees of intellectual property" following a debtors' rejection of the IP license. Specifically, the 

licensee may elect "to retain its rights (including a right to enforce any exclusivity provision of 

such contract, but excluding any other right under applicable non-bankruptcy law to specific 

performance of such contract) under such contract and under any agreement supplementary to such 

contract, to such intellectual property ... as such rights existed immediately before the case 

commenced ...." 
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22. Since the Debtor has rejected the contract with Making Sense, Making Sense retains 

all rights to the intellectual property under the MSA.  The Debtor cannot separate out and sell only 

its intellectual property, and Debtor cannot sell property that does not belong to it. Since the 

Debtor’s proposed sale includes the sale of Making Sense’s intellectual property, the sale should 

not be approved. 

(2) The proposed sale is not in the best interest of the creditors because it attempts to 
short circuit the requirements of Chapter 11 through a sale rather than a plan 

23. As the Fifth Circuit recognized in the case of In re Braniff Airways, Inc., 700 F.2d 

935 (5th Cir. 1983), section 363 does not authorize a debtor and the bankruptcy court "to short 

circuit the requirements of Chapter 11 for confirmation of a reorganization plan by establishing 

the terms of the plan sub rosa in connection" with a proposed transaction. Id. at 940. 

24. If there is some danger that a section 363 sale might deprive parties of substantial 

rights inherent in the plan confirmation process, sales of substantial portions of a debtor's assets 

under section 363 must be scrutinized closely by the court. Collier on Bankruptcy, 15th Ed. Rev.

25. The proposed sale process lacks the protections of a Chapter 11 plan because there 

is woefully inadequate disclosure about any pre-petition marketing efforts (after all, this Motion 

was filed the day after the Petition), or any valuation of the Debtor’s assets by anyone other than 

Kologic.   

26. Kologic is credit bidding nearly half of the “cash” portion of the purchase price, 

and another $500,000.00 worth of “non-cash equity” in Kologic, which means that the Debtor will 

only receive about $1,000,000.00 in proceeds from the sale, which will not even cover the 

remainder of the Debtor’s secured obligations. If another purchaser wishes to outbid Kologic, the 

first $1,000,000.00 will still go to Kologic, such that even if the other secured creditors liens attach 
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to the proceeds, there is unlikely to be sufficient funds on hand to repay all the secured creditors 

as a result of the sale, let alone have any funds for unsecured creditors. 

27. Where the contemplated result under a § 363(b) transaction would change the 

composition of the debtor's assets and have the practical effect of dictating the terms of a future 

reorganization plan, the requirements for confirmation of a reorganization plan — including 

voting, confirmation, and disclosure — first must be met. Matter of Jasik, 727 F. 2d 1379, 1383 

(5th Cir. 1984); See also Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1313 (5th 

Cir.1985) 

28. This proposed sale will have the practical effect of requiring creditors to accept 

pennies on the dollar for their claims in a liquidation plan, at best. Creditors received very little 

notice of this proposed sale, and have scarcely had time to review the schedules before they were 

asked to essentially waive their rights under the confirmation process by allowing the Debtor to 

sell everything of value. 

29. The disclosures required as part of a 363 sale do not rise to the standard of those 

under the plan confirmation process, and the inadequacies of the disclosures in this sale are critical.  

30. First of all, potential buyers and creditors do not know what intellectual property of 

COPsync is being purchased. As detailed above, Making Sense owns the work product until paid 

in full, and there is no meaningful way the Debtor can carve out Making Sense’s ownership 

interests in a sale. Even if it could, there is no information about Making Sense’s claims or the 

impact of those claims on the value of the Debtor’s assets. 

31. Secondly, there is insufficient information about the valuation of the equity interest 

in Kologic.  The Debtor has provided no independent, third party valuation of the Kologic equity, 

but has set the value at a level that will prove a significant stumbling block for other potential 
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buyers. How are creditors, potential buyers and other parties in interest to assess whether the 

proposed equity is a good return for the Debtor without further disclosures? 

32. Thirdly, Kologic is not required to provide cash until 60 days following the sale 

closing, but there is no evidence that Kologic has those funds on hand, or how Kologic will raise 

the funds within the sixty day time frame. The proposed sale does not offer any insight into what 

would happen if on Day 55, Kologic closed its doors and did not fund the transaction. The Backup 

Bid will have long since gone away, and the Debtor’s creditors will be harmed. 

33. Finally, the due diligence provided to potential bidders is very slim, and lacks 

important and relevant information that purchasers will wish to know including the basis for the 

value of the assets, estimated renewals of contracts going forward, details of accounts receivable, 

among others. 

34. The bankruptcy court must not authorize a § 363(b) transaction if the transaction 

would effectively evade the "carefully crafted scheme" of the chapter 11 plan confirmation 

process, such as by denying §§ 1125, 1126, 1129(a)(7), and 1129(b)(2) rights. That is precisely 

what is happening here – creditors who do not seek to purchase the Debtor’s assets are deprived 

of any meaningful disclosure about the value of the Debtor’s assets, the business justification for 

this purchase by this buyer, and how Debtor’s other creditors will be affected by this sale.  

35. If this sale is approved, this Debtor has no remaining assets of any value to support 

a plan of liquidation or reorganization. The Debtor will have some amount of cash and possibly 

fewer claims than it started with, but nowhere near enough to repay administrative, priority and 

secured claims.  
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(3) The proposed sale only benefits one creditor 

36. The timing of the sale motion is suspicious. The Debtor and its proposed buyer 

appear to have reached this agreement prior to filing, and as a result, other potential buyers are at 

a significant disadvantage. 

37. If only one party (or a few parties selected by the "loudest creditor") will benefit 

from the sale, the movant should be prepared to explain why the sale should take place in a 

bankruptcy case and why the bankruptcy court should provide the benefits for which Congress 

imposed substantial requirements. Gulf Coast Oil Corp., 404 B.R. 407, (Bankr. SD Tex. 2009).

38. The Debtor proposed a sale that primarily benefits its DIP financer, far short of its 

duty to act as a fiduciary for all creditors and interest holders. Wolf v. Weinstein, 372 U.S. 633, 

649 (1963); Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 355-356 (1985). 

39. This sale will benefit Kologic primarily. Kologic gets the debtor’s assets without 

much cash outlay, while other creditors will receive, at best, a small return on the monies they 

advanced to the Debtor.  

(4) Insufficient marketing of the Debtor’s assets and the rush to sale will not produce best 
price 

40.  The principal justification for § 363(b) sales is that aggressive marketing in an 

active market assures that the estate will receive maximum benefit." See Gulf Coast Oil Corp., 404 

B.R. at 424. 

41. There has been no significant marketing of the Debtor’s assets. Indeed, the 

Bankruptcy Case and the Motion to Approve the Sale were filed within days of each other, before 

the schedules were filed, creating an uphill battle for any creditor who wished to determine if this 

process was in their best interests. 
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42. Again, the Debtor’s disclosures with respect to this element are inadequate at best. 

How can a creditor or other party-in-interest adequately assess whether the purchase price is fair 

without evidence that the Debtor has aggressively marketed its assets to a marketplace of interested 

buyers?  

CONCLUSION AND PRAYER 

WHEREFORE, PREMISES CONSIDERED, Making Sense, LLC requests the Court deny 

the relief requested by the Debtor, and for such other and further relief as the Court deems just and 

appropriate. 

Dated: November 13, 2017 

Respectfully submitted 

  /s/ Joyce W. Lindauer 
Joyce W. Lindauer 
TX State Bar No. 21555700 
Joyce W. Lindauer Attorney, PLLC 
12720 Hillcrest Road, Suite 625 
Dallas, Texas 75230 
Telephone: (972) 503-4033 
Facsimile: (972) 503-4034 
(Pro hac vice motion forthcoming) 

/s/J. Patrick Gaffney  
Leann Opotowsky Moses (#19439) 
J. Patrick Gaffney (#1893) 
CARVER, DARDEN, KORETZKY, 
TESSIER, FINN, BLOSSMAN & 
AREAUX, L.L.C. 
1100 Poydras Street; Suite 3100 
New Orleans, Louisiana 70163 
Telephone: (504) 585-3800 
Fax: (504) 585-3801 
ATTORNEYS FOR MAKING SENSE, LLC 
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on November 8, 2017, a true and correct copy of the 
foregoing document was served via email pursuant to the Court’s ECF system upon the parties 
listed below. 

Brandon A. Brown on behalf of Interested Party Kologik Capital, LLC 
bbrown@stewartrobbins.com, kheard@stewartrobbins.com; jdelage@stewartrobbins.com

Brandon A. Brown on behalf of Interested Party Kologic Financing Partners, LLC 
bbrown@stewartrobbins.com, kheard@stewartrobbins.com; jdelage@stewartrobbins.com

Brandon A. Brown on behalf of Interested Party Thinkstream Acquisition, LLC 
bbrown@stewartrobbins.com, kheard@stewartrobbins.com; jdelage@stewartrobbins.com

J. David Forsyth on behalf of Creditor MEF I, LP 
jdf@sessions-law.com

J. David Forsyth on behalf of Creditor Dominion Capital LLC  
jdf@sessions-law.com

John M. Duck on behalf of Debtor COPsync, Inc.  
john.duck@arlaw.com, laurie.anders@arlaw.com; Vicki.owens@arlaw.com

Office of the U.S. Trustee  
USTPRegion05.NR.ECF@usdoj.gov

Paul Douglas Stewart, Jr. on behalf of Interested Party Thinkstream Acquisition, LLC 
dstewart@stewartrobbins.com, jdelage@stewartrobbins.com; baltazan@stewartrobbins.com; 
kheard@stewartrobbins.com; library@stewartrobbins.com

Paul Douglas Stewart, Jr. on behalf of Interested Party Kologik Capital, LLC 
dstewart@stewartrobbins.com, jdelage@stewartrobbins.com; baltazan@stewartrobbins.com; 
kheard@stewartrobbins.com; library@stewartrobbins.com

Paul Douglas Stewart, Jr. on behalf of Interested Party Kologic Financing Partners, LLC 
dstewart@stewartrobbins.com, jdelage@stewartrobbins.com; baltazan@stewartrobbins.com, 
kheard@stewartrobbins.com; library@stewartrobbins.com

   /s/ Joyce W. Lindauer 
Joyce W. Lindauer 
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