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The requirements and processes for conveyancing in Australia differ slightly in each State and Territory. This chapter examines the conveyance process for the sale of a commercial property, using New South Wales as the default process, before notes some of the key differences in other States and Territories. 
1. New South Wales
1.1. Contract of sale 
Most principles of general contract law apply to a contract for the sale of land. That is, the vendor and purchaser must come to an agreement as to an offer, acceptance of the offer, and consideration, i.e. price paid to secure the property. Unlike under general contract law, a contract for the sale of land must be in writing.[footnoteRef:1] [1:  Conveyancing Act 1919 (NSW) s 54A.] 

In NSW, most transactions use the standard Contract for the Sale and Purchase of Land provided by the Law Society of NSW and the Real Estate Institute of NSW. The 2005 and 2014 editions of this contract are frequently used for transactions under the threshold of $2,000,000 where the foreign resident capital gains withholding tax is not relevant. For transactions above $2,000,000 and occurring after 1 July 2016, the 2016 edition of the Contract is recommended.[footnoteRef:2]  [2:  A copy of the Contract for Sale and Purchase of Land can be found at <http://www.lawsociety.com.au/resources/areasoflaw/propertylaw/index.htm> ] 

Typically, the Contract will attach a number of documents, as applicable. These include (but are not limited to):
· property certificate for the land;
· plan of the land;
· certificate under section 149(2) of the Environment Planning and Assessment Act 1979 (NSW);
· survey reports, sewerage diagrams and any positive covenants; and
· lease or any document relevant to tenancies. 
Legislation also prescribes a number of mandatory warnings and notices to be included in the Contract.[footnoteRef:3] Please note that the “cooling off” period is only applicable to residential properties and not to commercial properties.[footnoteRef:4] Typically the standard warning as to the cooling off period is deleted in the case of a contract for the sale of non-residential property. However, failure to delete the provision does not mean that a “cooling off” period applies to the transaction. [3:  Conveyancing Act 1919 (NSW) s 66X; Conveyancing (Sale of Land) Regulations 2010 cll 4 and 11. ]  [4:  Conveyancing Act 1919 (NSW) s 66S.] 

While contracts for the sale of land is typically unconditional once signed and exchanged, parties may choose to make the contract or settlement conditional upon an event, i.e. subject to finance. If this is the case, each party must do whatever is reasonably necessary to cause the event to happen before exercising any right to rescind, i.e. back out of, the contract.[footnoteRef:5] A common practice when dealing with conditional contracts is to include a special condition, which deals in detail with the event that must occur, and the consequences if the event does not occur.  [5:  See pro forma Contract for Sale and Purchase of Land, cl 29.] 

1.2. Conveyance process
1.2.1. Deposit and exchange of contract
As provided by the standard contract in NSW, the deposit must normally be paid when the contract is signed, and this is an essential component of the contract. Failure by the purchaser to pay the deposit on time may give rise to a right for the vendor to terminate.[footnoteRef:6]  [6:  See pro forma Contract for Sale and Purchase of Land cl 2.] 

Note that it is common for the purchaser to pay the agent an “expression of interest” deposit (or “holding deposit”). This predates the contract, but can be used to count towards the contract deposit.  
Typically, the contract forms when it is “exchanged”. In NSW (and most other States and Territories), typically the vendor and the purchaser each sign one copy of the contract and the copies are swapped so that the vendor has the purchaser signed copy and vice versa. This may occur face-to-face or by mail. 
1.2.2. Transfer of property
Once the Contract has been exchanged, the purchaser’s lawyer or conveyancer must prepare the transfer document, and attend to the stamping of the transfer with the payable stamp duty. Typically this is done at least 14 days before settlement.[footnoteRef:7] [7:  Ibid cl 4. ] 

1.2.3. Requisitions
Requisitions are a formal set of questions which the purchaser’s solicitor or conveyancer asks the vendor about the property. 
In NSW, the purchaser must make requisitions about the property or the title within 21 days of signing the contract. If the requisition arises out of anything served by the vendor, the purchaser must make requisition within 21 days or service, or – in any other case – within a reasonable time.[footnoteRef:8] [8:  Ibid cl 5.] 

1.2.4. Adjustments
Adjustments are made at settlement. Typically vendor will be entitled to adjust for outgoings such as land tax or strata contributions or rents and profits on the property.[footnoteRef:9] [9:  Ibid cl 14.] 

1.2.5. Settlement 
Settlement marks the completion of the sale. At settlement, the vendor must give the purchaser (or the mortgagee) a copy of the title documents. In exchange, the purchaser must pay the balance of the price, plus or minus any adjustments.[footnoteRef:10] [10:  Ibid cl 16.] 

1.3. Other issues
1.3.1. Time
It is up to the parties to agree on a completion date, although each State has prevailing settlement periods. In NSW, typically the settlement period is 42 days. 
Some contracts may specify that time is “of the essence”, meaning that a failure to complete by the nominated settlement date is a fundamental breach of the contract, and may give rise to a right by the other party to terminate the contract and sue for damages. In the standard Contract for Sale and Purchase of Land, time is not specified to be of the essence.[footnoteRef:11] [11:  Ibid cl 16.] 

1.3.2. Risk
The risk in respect of any damage to the property will not pass to the purchaser until the completion of the sale.[footnoteRef:12] Once settlement has occurred and the property has been transferred to the purchaser, the purchaser assumes the risk for damage.  [12:  Conveyancing Act 1919 (NSW) s 66K.] 

1.3.3. GST
Commercial properties will often attract the imposition of GST where the vendor is registered (or required to be registered) for GST and conducting an ‘enterprise’ with an annual turnover of $75,000 or more per annum.[footnoteRef:13] [13:  See the ATO website for more details, < https://www.ato.gov.au/Business/GST/> ] 

If applicable, liability for GST will transfer to the purchaser. It is important to obtain specific advice as to whether GST will be payable, in case this affects payments and stamp duty at settlement. 

2. Queensland
In Queensland, the standard contract for the sale of commercial property is the Commercial Land and Buildings Contract published by the Real Estate Institute of Queensland and the Queensland Law Society. 
Unlike in other States, in Queensland, the default position is that time is of the essence.[footnoteRef:14] This means that if a party fails to settle on settlement date, there will automatically be a fundamental breach of the contract.  [14:  See pro forma Commercial Land and Building Contract cl 26.] 

Another key difference between Queensland and some of the other States is that there is no right for the purchaser to make requisitions on title. Instead, the vendor makes a number of warranties in respect of the property.[footnoteRef:15] [15:  See pro forma Commercial Land and Building Contract cl 7.] 

The standard contract in Queensland has allows for the contract to be conditional upon finance. However, this has to be nominated prior to signing.[footnoteRef:16] If no finance condition is specified, then the contract becomes unconditional upon signing by both parties.  [16:  See pro forma Commercial Land and Building Contract Items S, T and U. ] 


In relation to insurance, it is important to note that unlike in NSW, the risk for the property in Queensland only remains with the vendor until 5pm on the first business day after the contract date.[footnoteRef:17] This means that the purchaser should arrange for insurance immediately following the exchange of contracts.
 [17:  See pro forma Commercial Land and Building Contract cl 17.] 

3. Victoria
In Victoria, the standard form of contract is Form 2 Contract for Sale of Real Estate. Prior to signing the contract, the vendor’s solicitor or conveyancer is required to provide what is known as the “section 32 statement”.[footnoteRef:18] This statement may include the following information (where applicable): [18:  Sale of Land Act 1962 (Vic) s 32.] 

· Rates, taxes and other charges;
· Any charge or mortgage over the land;
· Building approvals from the past seven years;
· Any order or notice affecting the land;
· Body corporate notices, liabilities and maintenance fund payments, 
· Insurance details
· Statutory charges on the land; 
· Covenants, easements and other restrictions on the land; 
· Title and plan of subdivision information; and 
· Copy of the Certificate of Title.[footnoteRef:19] [19:  Sale of Land Act 1962 (Vic) Part II. ] 

The purchaser has the right to rescind the contract if this information is not provided or if false information is provided.[footnoteRef:20] Penalties may also apply.[footnoteRef:21] [20:  Sale of Land Act 1962 (Vic) s 32K. ]  [21:  Sale of Land Act 1962 (Vic) s 32L.] 

Other key differences in Victoria include: 
· Like in Queensland, the right for purchasers to make requisitions is replaced by vendor warranties.[footnoteRef:22] [22:  Contract for the Sale of Real Estate – General Conditions cl 2.] 

· Time is of the essence in the contract for sale of real estate.[footnoteRef:23] Settlement is typically completed between 30 to 90 days.  [23:  Contract for the Sale of Real Estate – General Conditions cl 16.] 

· The purchaser has the right of inspection 7 days before settlement to ensure that all fixtures and chattels included in the sale have not been damaged or removed.[footnoteRef:24] [24:  Contract for the Sale of Real Estate – General Conditions cl 22.] 




4. South Australia
Contract for the Sale and Purchaser of Land, developed by the Law Society of South Australia, is the standard contract used in South Australia.
Settlement period is typically four to six weeks. At least 10 days prior to settlement, the vendor must serve on the purchaser a statement setting out the rights of the purchaser, and the particulars of the sale, including all mortages, charges and encumbrances on the land, and any other information such as the Certificate of Title, relevant water charges, Land Tax etc.[footnoteRef:25] There are no requisitions in South Australia.   [25:  Land and Business (Sale and Conveyancing) Act 1994 s 7.] 

5. Western Australia
In Western Australia, the pro forma contract is the Contract for Sale of Land by Offer and Acceptance and the Joint Form of General Conditions for the Sale of Land. 
Settlement period is typically 28 business days.[footnoteRef:26] If settlement is not completed within three business days of the Settlement Date due to buyer delay, the buyer must pay interest to the vendor. If the delay is attributable to the vendor, the vendor must compensate the buyer by deducting the interest against the balance of the purchaser price.[footnoteRef:27] [26:  Joint Form of General Conditions for the Sale of Land cl 3.5.]  [27:  Joint Form of General Conditions for the Sale of Land cls 4.1 and 4.2.] 

The buyer has a right of inspection 5 business days before settlement.[footnoteRef:28] Requisitions are not used.  [28:  Joint Form of General Conditions for the Sale of Land cl 5.1.] 

6. Tasmania
The Contract for the Sale of Real Estate, prepared by the Law Society of Tasmania is the standard contract used in Tasmania.
After exchange of contracts, the purchaser lodges a priority notice, which reserves the priority to have the property transferred to them for a maximum of 60 days.[footnoteRef:29] This prevents other dealings on the title prior to settlement.  [29:  Land Titles Act 1980 (Tas).] 

Settlement period is typically 30 days. Parties have the discretion to make time essential under the Contract by giving 14 days’ notice to the other party.[footnoteRef:30] If the purchaser fails to complete settlement, the vendor has the right to terminate the Contract. The deposit is forfeited to the vendor, and the vendor may claim any loss from the purchaser as liquidated damages.  [30:  Contract for the Sale of Real Estate cl 17.1.] 




7. Australian Capital Territory (ACT)
The Contract for Sale, published by the Law Society of ACT, is the standard contract in the ACT. As the ACT operates under a Crown Lease system, the Contract is in fact for the sale of a Lease, and must include details of compliance with the Crown Lease.[footnoteRef:31]  [31:  Contract for Sale cl 13.] 

The typical settlement period is 30 days in the ACT. Requisitions are rarely used. If a party fails to complete settlement by the nominated date, the other party may serve a Notice to Complete, specifying a date for completion that is not less than 14 days after service of the Notice.[footnoteRef:32] Similarly, if one party is in default under the contract, the other party may serve a Default Notice, giving the defaulting party at least 14 days to rectify the default. Failure to comply with any of the Notices will result in a right to termination.[footnoteRef:33] [32:  Contract for Sale cl 18.]  [33:  Contract for Sale cls 19 and 20.] 

8. Northern Territory (NT) 
The Contract for the Sale of Land, drafted by the Real Estate Institute of the Northern Territory is the standard contract used in the NT.
Settlement period is typically 30 days. Time is not of the essence, and penalty interest applies if the sale is not completed within 2 business days after settlement.[footnoteRef:34] [34:  Contract for Sale of Land cl 17.] 

Key takeaways 
The overarching process for conveyancing in different Australian States and Territories are similar, but not identical. Each State and Territory uses its own standard contract for the sale of land, with the purchaser and vendor agreeing on what particulars and special conditions they require in addition to the standard contract terms.
This is resulted in a number of differences across Australia in relation to the expected completion time, conveyancing process, the use of requisitions or warranties, when the risk passes from vendor to purchaser, and whether time is of the essence. It is important to check with local conveyancers and lawyers as to the particular requirements of property transaction in each jurisdiction. 
