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• Unfair treatment because of race, color, religion, sex (including pregnancy, gender identity, and 

sexual orientation), national origin, disability, age (age 40 or older), or genetic information.

information.

• Harassment by managers, co-workers, or others in the workplace, because of race, color, 

religion, sex (including pregnancy, gender identity, and sexual orientation), national origin, 

origin, disability, age (age 40 or older), or genetic information.

• Denial of a reasonable workplace change that is needed because of your religious beliefs or 

disability.

• Improper questions about or disclosure of genetic information or medical information.

• Retaliation because you complained about job discrimination or assisted with a job 

discrimination proceeding, such as an investigation or lawsuit

DISCRIMINATION

Source: https://www.eeoc.gov/youth/what-employment-discrimination

1.Look at the facts, not the faces. Race, color, religion, sex (including pregnancy, sexual orientation, 

or gender identity), national origin, disability, age (40 or older) or genetic information (including family medical 

history) should NOT be a factor when you hire, fire, promote, pay, train, discipline or make other work-related 

decisions. 

2.Provide reasonable accommodations (changes to the way things are normally done at work) to applicants 

or employees who need them for medical or religious reasons, if required by law*.

3.Develop a strong anti-discrimination policy before discrimination becomes a problem.

4.Ensure that employees understand their rights and responsibilities at work.
5.Be alert to potential harassment or discrimination. Stop, address, prevent.

6.Ensure that employees are not punished for reporting discrimination, participating in a discrimination 

investigation or lawsuit, or opposing discrimination.

7.Post an EEO poster at your business.
8.Keep employment records as required by law.

9.File an EEO-1 Report if you have 100 or more employees. Some federal contractors with at least 50 

employees must also file this report.

10.Contact the EEOC to request assistance, information or training.

Source: https://www.eeoc.gov/employers/small-business/10-quick-tips-small-

businesses

BEST PRACTICES TO AVOID DISCRIMINATION
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ACCOMMODATION

Employee with a disability?

Employers are required to reasonably 
accommodate under the Americans 

with Disabilities Act (ADA)

WHAT IS THE ADA?

The ADA applies to employers 

with 15+ employees

“The Americans with Disabilities Act (ADA) prohibits 

employers from discriminating against qualified 

individuals with disabilities in job application procedures, 

hiring, firing, advancement, compensation, job training, 

and other terms, conditions, and privileges  

of employment. “
*Texas Workforce Commission  Civil Rights Division Fact Sheet



11/9/2020

5

ADA BASICS

• The law applies during any part of the employment process
(application, interview, hiring, firing, etc.)

• Employers must reasonably accommodate requests for a disability
accommodation

• The disability does not need to be the result of a job-related injury

• “Reasonable accommodation” is anything the employer can change
about the job without causing an undue hardship for the business

WHAT CONSTITUTES A

DISABILITY?

An individual with a disability is a person who:

• Has a physical or mental impairment that 

substantially limits one or more major life activities;

• Has a record of impairment; or

• Is regarded as having an impairment
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A: No, but complications 

from COVID-19 may 

constitute a disability.

DOES HAVING COVID-19 MEAN

THE EMPLOYEE HAS A

DISABILITY?

WHEN IS THE ADA “ACTIVATED?” ?

Either when:

1) The employer begins perceiving or treating an employee as

having a disability; or

2) The employee requests an accommodation

• There are no “magic words” for requesting an

accommodation

• There is no specific document that must be filled out to make

the request “official”

• Family members may request on the employee’s behalf
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REASONABLE ACCOMMODATION

• RA is required by law – does not matter if employee is part-

time/full-time or “probationary”

• Three categories of RA:

1) modifications or adjustments to a job application process;

2) modifications or adjustments to the work environment;

3) modifications or adjustments that enable the employee to 

enjoy equal benefits and privileges to employment

REASONABLE ACCOMMODATION

What is NOT reasonable?

• Eliminating an essential function/duty of the position

• Lowering production standards

• Providing personal use items needed to accomplish daily 

activities on and off the job (e.g.: prosthetic limb, wheelchair, 

eyeglasses, hearing aids, etc.) 
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REASONABLE ACCOMMODATION

Examples of Reasonable Accommodation:

• Teleworking;

• Making existing facilities accessible;

• Job restructuring;

• Part-time or modified work schedules;

• Acquiring or modifying equipment;

• Changing tests, training materials, or policies;

• Providing qualified readers or interpreters; and

• Reassignment to a vacant position.

• A "direct threat" is "a significant risk of substantial harm to the health or safety of

the individual or others that cannot be eliminated or reduced by reasonable

accommodation.”

• If an individual with a disability poses a direct threat despite reasonable

accommodation, he or she is not protected by the nondiscrimination provisions of

the ADA.

• The EEOC’s regulations identify four factors to consider when determining

whether an employee poses a direct threat: (1) the duration of the risk; (2) the

nature and severity of the potential harm; (3) the likelihood that potential harm

will occur; and (4) the imminence of the potential harm.

“DIRECT THREAT” 
UNDER THE ADA

SOURCE: *
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COVID-19 & “DIRECT

THREAT”
• Does COVID-19 constitute a “Direct Threat?”

• According to CDC Guidance: YES.

• What does that mean?

• Significant risk of substantial harm would be posed by having

someone with COVID-19, or symptoms of it, present in the

workplace.

• NOTE: The CDC may revise its current assessment of COVID-19 as

time passes, so stay updated on that latest CDC guidance.

• G.5. What are examples of accommodation that, absent undue hardship, may eliminate (or reduce to
an acceptable level) a direct threat to self? (5/5/20)

• Accommodations may include additional or enhanced protective gowns, masks, gloves, or other gear
beyond what the employer may generally provide to employees returning to its
workplace. Accommodations also may include additional or enhanced protective measures, for
example, erecting a barrier that provides separation between an employee with a disability and
coworkers/the public or increasing the space between an employee with a disability and others.
Another possible reasonable accommodation may be elimination or substitution of particular
“marginal” functions (less critical or incidental job duties as distinguished from the “essential”
functions of a particular position). In addition, accommodations may include temporary
modification of work schedules (if that decreases contact with coworkers and/or the public when on
duty or commuting) or moving the location of where one performs work (for example, moving a
person to the end of a production line rather than in the middle of it if that provides more social
distancing).

COVID-19 & “DIRECT

THREAT”

SOURCE: +
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THE INTERACTIVE PROCESS & THE

ADA
The interactive process is mandatory and crucial in   
determining how absences or restrictions will 

affect business operations.

The process allows employers to:

• Identify barriers to job performance

• Explore options for accommodation

• Show good-faith effort in trying to accommodate

• Determine if an undue hardship exists

WHEN IS ACCOMMODATION

NOT REQUIRED?

1)When the employee is no longer qualified

for the position, or

2)The accommodation would cause an

undue hardship to the business and is

therefore unreasonable.
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UNDUE HARDSHIP

• “Undue Hardship” means significant difficulty or

expense and is measured on a case-by-case basis.

• Includes financial difficulty, accommodations that

are unduly extensive, substantial, or disruptive, or

those that would fundamentally alter the nature or

operation of the business.

• Think of all reasonable alternatives. Be creative!

• Employers may ask for a doctor’s note

• Do not inquire about diagnosis or prognosis
• “ADA-covered employers may ask [] employees if they are 

experiencing symptoms of the pandemic virus.” - EEOC

• Give a reasonable deadline to provide the note

• Give job description to provide to the doctor

• Should ask for:

• Return to work date

• Released to full duty?

• If on modified restrictions:

• What are the restrictions?

• How long will the restrictions last?

DOCTOR’S NOTES

*COVID-19 UPDATE: Standard fitness-for-

duty letters may be difficult to obtain 

during the pandemic. Acceptable 

alternatives to a traditional note can 

include: forms from local clinics, stamps, or 

e-mails to certify a negative COVID-19 test 

result. 
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• A.1. How much information may an employer request from an employee who

calls in sick, in order to protect the rest of its workforce during the COVID-19

pandemic? (3/17/20)

• During a pandemic, ADA-covered employers may ask such employees if they

are experiencing symptoms of the pandemic virus. For COVID-19, these

include symptoms such as fever, chills, cough, shortness of breath, or sore

throat. Employers must maintain all information about employee illness as a

confidential medical record in compliance with the ADA.

ADA & COVID-19: FAQ

SOURCE: +

ADA & COVID-19: FAQ

• A.4. Does the ADA allow employers to require

employees to stay home if they have symptoms of the

COVID-19? (3/17/20)

• A: Yes. The CDC states that employees who become ill

with symptoms of COVID-19 should leave the

workplace. The ADA does not interfere with

employers following this advice.
SOURCE: +



11/9/2020

13

What You Should Know About COVID-19 and the ADA, the Rehabilitation

Act, and Other EEO Laws: https://www.eeoc.gov/wysk/what-you-should-

know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws

Pandemic Preparedness in the Workplace and the Americans with

Disabilities Act: https://www.eeoc.gov/laws/guidance/pandemic-

preparedness-workplace-and-americans-disabilities-act

EEOC Webinar on COVID-19: www.eeoc.gov/coronavirus

ADA & COVID-19: FOR

MORE INFORMATION

REASONABLE ACCOMMODATION

STRATEGIES DURING COVID-19
• Job Accommodation Network (https://askjan.org/)  FREE RESOURCE!

• Accommodation Strategies for Returning to Work During The COVID-19 Pandemic:

• https://askjan.org/blogs/jan/2020/08/accommodation-strategies-for-returning-to-work-during-the-covid-19-

pandemic.cfm

• Employer Assistance and Resource Network on Disability Inclusion 

(EARN)  FREE RESOURCE!

• For employers seeking to recruit, hire, retain, and advance qualified employees with disabilities

• https://askearn.org/
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FMLA & THE ADA: A COMPARISON

� Americans with Disabilities Amendments Act of 2008 (ADAAA)

� 15+ employees

� Required to reasonably accommodate employee unless doing so is an undue
hardship (burden on employer)

� Must abide by this law even if employee exhausts all other leave

� Family Medical Leave Act (FMLA)

� 50+ employees within a 75-mile radius

� Must offer up to 12 weeks of paid or unpaid leave to qualifying individuals (26
weeks for military family leave)

� Pro Tip: Run PTO, vacation, sick, STD, LTD, and workers compensation leave
concurrently with FMLA leave (don’t forget to follow your STD and LTD
policies)

� Pro Tip: Do NOT allow employees out on FMLA to work from home (time
working from home does not count as FMLA leave and overtime rules apply)

LEAVE-RELATED 
MATTERS
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ABSENTEEISM & TARDINESS

• Employer determines manner of  absence and 

tardiness notification (texting, e-mailing, 

calling, etc.)

• Policy should be reasonable and regularly 

enforced  

• Note any exceptions in personal file

ABSENTEEISM & TARDINESS

• MUST THE EMPLOYER GRANT THE LEAVE?

• Yes, if:  1) request for leave is covered under the Americans With Disabilities Act 

or the Family and Medical Leave Act; 2) employee is covered under the FFCRA 

and no exemption applies, and/or 3) company policy requires leave to be granted 

(e.g.: maternity/paternity leave, bereavement leave, etc.)

• MUST THE EMPLOYER PAY DURING LEAVE?

• Yes, if: 1) covered under FFCRA and no exemption applies, or 2) company policy 

requires leave to be paid (also consider STD, LTD).
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PAID SICK LEAVE: 
COVID-19 UPDATE

• Families First Coronavirus Response Act (FFCRA) 

requires paid leave.

• Department of Labor administers and enforces this 

law (https://www.dol.gov/agencies/whd/pandemic/ffcra-

employer-paid-leave)

• Ends 12/31/20

FFCRA: THE BASICS

Two Relevant Components of FFCRA:

• Emergency Paid Sick Leave Act (EPSLA)

• Emergency Family and Medical Leave Expansion
Act (EFMLEA)

Effective dates: 4/1/2020 – 12/31/2020

One-time use only. Once employee uses leave, it does not reset.

Paid leave is in addition to any other right or benefit
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FFCRA applies to:

• Private employers with less 
than 500 employees

• Includes nonprofits

• Public employers

THRESHOLDS FOR COVERAGE

FFCRA Paid Leave vs. 
Company PTO

Employers cannot require 
employees to use company 

PTO before providing 
FFCRA pay.
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FFCRA BREAKDOWN

Two Relevant Components of FFCRA:

•Emergency Paid Sick Leave Act

(EPSLA)

•Emergency Family and Medical Leave

Expansion Act (EFMLEA)

EMERGENCY PAID SICK

LEAVE ACT (EPSLA)
Basics:

• 6 qualifying COVID-19 related reasons trigger EPSLA

• EPSLA entitles employee to paid leave over a 2-week period

• Full-time employees: up to 80 hours based on employee schedule

• Part-time employees: based # of hours they work, over a 2-week period 

on average

• All employees eligible, regardless of tenure

• Employee’s health insurance benefits continue during leave time

• Does not apply if employee can telework
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EPSLA – 6 QUALIFYING

REASONS FOR PAID LEAVE
“An employee qualifies for paid sick time if the employee is unable to work (or unable to 
telework) due to a need for leave because the employee:

• (1) is subject to a Federal, State, or local quarantine or isolation order related to 
COVID-19;

• (2) has been advised by a health care provider to self-quarantine related to COVID-
19;

• (3) is experiencing COVID-19 symptoms and is seeking a medical diagnosis;

• (4) is caring for an individual subject to an order described in (1) or self-
quarantine as described in (2);

• (5) is caring for a child whose school or place of care is closed (or child care 
provider is unavailable) for reasons related to COVID-19; or

• (6) is experiencing any other substantially-similar condition specified by the 
Secretary of Health and Human Services, in consultation with the Secretaries of 
Labor and Treasury.”

Source: %

EPSLA – 6 QUALIFYING

REASONS FOR PAID LEAVE
“An employee qualifies for paid sick time if the employee is unable to work (or unable to 

telework) due to a need for leave because the employee:

• (1) is subject to a Federal, State, or local quarantine or isolation order related to 

COVID-19; (this includes shelter-in-place or stay-at-home orders)

• (2) has been advised by a health care provider to self-quarantine related to COVID-19;

• (3) is experiencing COVID-19 symptoms and is seeking a medical diagnosis;

Calculation of Pay for reasons 1-3: employees taking leave are entitled to up to 80 hours of pay at 

100% of their rate of pay at either their regular rate or the applicable minimum wage, whichever is higher, 

up to $511 per day and $5,110 in the aggregate (over a 2-week period).

Source: %
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EPSLA – 6 QUALIFYING

REASONS FOR PAID LEAVE
“An employee qualifies for paid sick time if the employee is unable to work (or 

telework) due to a need for leave because the employee:

• (4) is caring for an individual subject to an order described in (1) or self-

quarantine as described in (2);

• (5) is caring for a child whose school or place of care is closed (or child care 

provider is unavailable) for reasons related to COVID-19; or

• (6) is experiencing any other substantially-similar condition specified by the 

Secretary of Health and Human Services, in consultation with the Secretaries of 

Labor and Treasury.”

Calculation of Pay for reasons 4-6: pay at 2/3 their regular rate or 2/3 the applicable min. wage, 

whichever is higher, up to $200 per day and $2,000 in the aggregate (over a 2-week period).

Note: Reason 5 connects with EFMLEA (more on that soon) Source: %

EMERGENCY FAMILY AND MEDICAL

LEAVE EXPANSION ACT (EFMLEA)

Only 1 reason for leave under EFMLEA:

EFMLEA is for employees who cannot work or 

telework because they must care for their own child 

(under 18 or 18+ if disabled), whose school or place 

of care is closed (or child care provider is 

unavailable), due to COVID-19 related reasons
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EMERGENCY FAMILY AND MEDICAL

LEAVE EXPANSION ACT (EFMLEA)
• Provides up to 12 workweeks of leave

• Initial 2 weeks/10 days unpaid (employee can use PTO or the 80 hours under 

EPSLA (Reason 5), to cover that time)

• Remainder of 10 weeks paid at 2/3 employee’s regular rate of pay

• Not more than $200/day or $10,000 total

• Employee must have been employed for at least 30 calendar days to be eligible

• Employee can be part-time or full-time

• Applies to private employers (including non-profits) with less than 500 employees

• Applies to public agencies (certain federal employees may be excluded)

• Interplay w/ FMLA: This is a new reason for leave; it does not add to the 12 weeks of 

FMLA leave an employee may be entitled to receive.

FFCRA & REMOTE

LEARNING

School is “closed” on days where child cannot attend school in 

person

Only remote learning: school is closed

Optional: school is open

Hybrid: school is open on days child can attend in person
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Required Notice:
https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non
-Federal.pdf

• Must post in a conspicuous place on the premises, or can share via email, direct mail, 
or company intranet.

• Not required to post in other languages, but more available at 

https://www.dol.gov/agencies/whd/pandemic.

• Do not need to share notice with recently laid-off individuals or job applicants

Quick Benefit Tips from DOL: 
https://www.dol.gov/sites/dolgov/files/WHD/Pandemic/Quick%20Tip%20Poster%20FFCRA.pdf

FFCRA - REQUIRED NOTICE

TO EMPLOYEES

FFCRA - RECORDKEEPING

• “Regardless of whether you grant or deny a request for paid sick 

leave or expanded family and medical leave, you must document 

the following:

• The name of your employee requesting leave;

• The date(s) for which leave is requested;

• The reason for leave; and

• A statement from the employee that he or she is unable to work 

because of the reason.”  provide as soon as practicable.

Source: *, Question 15
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FFCRA - RECORDKEEPING

“If your employee requests leave because he or she is subject to a 

quarantine or isolation order or to care for an individual subject to such 

an order, you should additionally document the name of the government 

entity that issued the order. 

If your employee requests leave to self-quarantine based on the advice of 

a health care provider or to care for an individual who is self-

quarantining based on such advice, you should additionally document the 

name of the health care provider who gave advice.”

Source: *, Question 15

FFCRA - RECORDKEEPING

“If your employee requests leave to care for his or her child whose 

school or place of care is closed, or child care provider is 

unavailable, you must also document:

• The name of the child being cared for;

• The name of the school, place of care, or child care provider 

that has closed or become unavailable; and

• A statement from the employee that no other suitable person is 

available to care for the child.”

Source: *, Question 15
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FFCRA TAX CREDITS

• Employers may receive a tax credit for 100% of qualified leave wages paid under 

FFCRA

• Only covers qualifying wages under FFCRA. No credits for employers who pay 

more than required amount.

• Tax credits also extend to amounts paid or incurred to maintain health insurance 

coverage

• To get the credit, employers must keep documentation to substantiate the need to 

pay employee under FFCRA

• Contact IRS for more information on procedures to claim the credit.

• https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-paid-sick-and-paid-family-leave-

overview#:~:text=The%20Families%20First%20Coronavirus%20Response,leave%20related%20to%20COVID%2D19.

FFCRA SMALL BUSINESS

EXEMPTION

Employer may qualify for the exemption if:
• Has under 50 employees

• The employee’s leave is to care for his or her child whose school or place of care if closed, and

• Business viability is jeopardized. For more information on this point, see questions 58 & 59 in 
Department of Labor’s FFCRA Q&A: https://www.dol.gov/agencies/whd/pandemic/ffcra-questions

• Employers do not apply for it; instead, per DOL FAQ #4: “To elect this small business exemption, 
you should document why your business with fewer than 50 employees meets the criteria set forth by the 
Department.

• You should not send any materials to the Department of Labor when seeking a small business 
exemption for paid sick leave and expanded family and medical leave.”
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FFCRA: SPECIAL

EXCLUSIONS

Employees excluded from FFCRA:

• Health Care Providers 

• Emergency Responders

FFCRA EXCLUSION: 
HEALTH CARE PROVIDER

Q: Who is a “health care provider” who may be excluded from paid sick leave and/or expanded 

family and medical leave?

A: A health care provider includes two groups:

(1) Anyone who is a licensed doctor of medicine, nurse practitioner, or other health care provider permitted 

to issue a certification for FMLA purposes;

(2) Any other person employed to provide diagnostic services, preventive services, treatment services, or 

other services that are integrated with and necessary to the provision of patient care and, if not provided, would 

adversely impact patient care. This includes employees who provide direct diagnostic, preventive, treatment, or other 

patient care services, such as nurses, nurse assistants, and medical technicians. It also includes employees 

who directly assist or are supervised by a direct provider of diagnostic, preventive, treatment, or other patient care 

services. Finally, employees who do not provide direct heath care services to a patient but are otherwise 

integrated into and necessary to the provision those services—for example, a laboratory technician who 

processes medical test results to aid in the diagnosis and treatment of a health condition—are health care providers. 

Source: #, Question 56
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FFCRA EXCLUSION: 
HEALTH CARE PROVIDER

“A person is not a health care provider merely because his or her employer provides 
health care services or because he or she provides a service that affects the provision of 
health care services. For example, IT professionals, building maintenance staff, human 
resources personnel, cooks, food services workers, records managers, consultants, and 
billers are not health care providers, even if they work at a hospital of a similar health 
care facility. 

To minimize the spread of the virus associated with COVID-19, the Department 
encourages employers to be judicious when using this definition to exempt health care 
providers from the provisions of the FFCRA. For example, an employer may decide to 
exempt these employees from leave for caring for a family member, but choose to provide 
them paid sick leave in the case of their own COVID-19 illness.”

Source: # Question 56

FFCRA EXCLUSION: 
EMERGENCY RESPONDER

Who is an emergency responder?

“Anyone necessary for the provision of transport, care, healthcare, comfort and nutrition of such patients, 
or others needed for the response to COVID-19. This includes but is not limited to military or 

national guard, law enforcement officers, correctional institution personnel, fire fighters, 
emergency medical services personnel, physicians, nurses, public health personnel, 

emergency medical technicians, paramedics, emergency management personnel, 911 
operators, child welfare workers and service providers, public works personnel, and 

persons with skills or training in operating specialized equipment or other skills needed to 
provide aid in a declared emergency, as well as individuals who work for such facilities 

employing these individuals and whose work is necessary to maintain the operation of the 
facility. This also includes any individual whom the highest official of a State or territory, including the 

District of Columbia, determines is an emergency responder necessary for that State’s or territory’s or the 
District of Columbia’s response to COVID-19.”

Source: #, Question 57
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Department of Labor has over 100 

frequently asked questions about the 

FFCRA:

https://www.dol.gov/agencies/whd/pandem

ic/ffcra-questions

FFCRA: FAQS

Federal law requires paid leave until 12/31/20, but what 

about an employer’s internal policies? 

�Paid Sick Leave: not required (company policy is 

enforceable by law)

�Unpaid Leave: generally not required

�Exceptions: Protected leave under the Americans with 

Disabilities Act (ADA), or the Family and Medical Leave 

Act (FMLA)

� Disability-protected absences should not count against an employee’s 

attendance

SICK LEAVE: GENERAL RULES
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EMPLOYERS REQUIRING

EMPLOYEES TO QUARANTINE

In general, employers may require employees to quarantine if:

• The employee was exposed to COVID-19 (includes personal 

activities);

• The employee was not practicing safety measures outside of the 

office;

• Social media

• Tips/complaints

• The employee engaged in personal travel that may have 

resulted in exposure

• Employers may ask for a doctor’s note

• Do not inquire about diagnosis or prognosis
• “ADA-covered employers may ask [] employees if they are 

experiencing symptoms of the pandemic virus.” - EEOC

• Give a reasonable deadline to provide the note

• Give job description to provide to the doctor

• Should ask for:

• Return to work date

• Released to full duty?

• If on modified restrictions:

• What are the restrictions?

• How long will the restrictions last?

DOCTOR’S NOTES

*COVID-19 UPDATE: Standard fitness-

for-duty letters may be difficult to 

obtain during the pandemic. Acceptable 

alternatives to a traditional note can 

include: forms from local clinics, 

stamps, or e-mails to certify a negative 

COVID-19 test result. 
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BEST PRACTICES

Analyze each case individually (case-by-case basis)

Seek clarification when needed, stick to business-related inquiries.

Reasonably accommodate.

Have reasonable policies in place and enforce them regularly.

Document, document, document.
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THANK YOU FOR YOUR 
ATTENTION!

SOURCE KEY

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-

covid-19-and-ada-rehabilitation-act-and-other-eeo-laws

+

https://www.eeoc.gov/laws/guidance/pandemic-preparedness-

preparedness-workplace-and-americans-disabilities-act#secB

*

https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-

employer-paid-leave

%

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions #
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TWC – Special Update for the Pandemic
Texas and Federal Wage and Hour Laws

William T. (Tommy) Simmons

Legal Counsel to Commissioner Aaron S. Demerson
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Before You Do Anything Else …

• Get the new employee to fill out and sign a W-4

• An employer has the legal right to require submission of a 

completed W-4

• Do it before allowing the employee to work

• The W-4 has everything an employer needs to properly report wages 

and pay payroll taxes to the IRS and TWC

• Allowing employees to work before they complete a W-4 invites 

problems if the employee quits suddenly

Links: https://twc.texas.gov/news/efte/new_hire_paperwork.html

Form: https://www.irs.gov/pub/irs-pdf/fw4.pdf



2

TWC – Special Update for the Pandemic TAHC&H Administrator Program

November 12, 2020

3:17 PM

What Wage and Hour Laws Do – U.S.

The FLSA covers:

• minimum wage ($7.25/hour)

• Overtime (time and a half)

• child labor

• equal pay

Link: https://www.dol.gov/agencies/whd/flsa

3:17 PM

What Wage and Hour Laws Do - Texas

The Texas Payday Law covers:

• timely payment of wages in full at least twice each month for non-

exempt employees

• enforcement of the wage agreement

• wage deductions

• final pay – within six calendar days if laid off or fired, or by the next 

regularly-scheduled payday if employee quit

• wage claims

Link: https://twc.texas.gov/news/efte/tpl_basic_issues.html
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What Wage and Hour Laws Do Not Do

Neither law requires:

• breaks

• premium pay

• shift differentials

• raises

* unless such benefits are 

promised in a written policy 
or agreement

• vacation or sick leave*

• holiday pay*

• severance pay*

• pension benefits

• expense 
reimbursements**

** unless business expenses 

take an employee below 

minimum wage

3:17 PM

Minimum Wage – Allowable Deductions

• payroll taxes and other legally-required deductions

• court-ordered garnishments (child support)

• meals, lodging, and other facilities

• voluntary wage assignments, loans, and advances of pay and vacation leave

• uniforms and uniform cleaning costs *

• tip credits

• union dues

• cash losses due to misappropriation *

• Keep the Texas Payday Law in mind (written authorization needed for 

everything but the first two categories)!

• Link: https://twc.texas.gov/news/efte/allowable_deductions.html
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Hours of Work

• Includes all time during which the employee is at the disposal of the 
employer, i.e., “suffered or permitted to work”

• Waiting or on-call time

• Breaks • Sleeping time

• Preparatory and concluding activities

• Time spent in meetings and training programs

• Travel time

• Time worked does not include paid leave

• Hours worked and the FMLA – goes by FLSA rules

Link: https://www.dol.gov/agencies/whd/fact-sheets/22-flsa-hours-
worked

Voluntary or Unauthorized Overtime

• If overtime is worked, employer must pay for it

• Whether it was authorized or wanted is irrelevant

• Employer may handle unauthorized overtime as a disciplinary 

matter

• Employees may not voluntarily 

give up the right to overtime pay 

– agreements to the contrary

are void

• No working “off 

the clock” allowed
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Time Tracking / Recordkeeping

• Employer has primary responsibility to maintain accurate records of 

all time worked

• Actual compensable work hours often exceed billable work time

• EVV systems provide good electronic records, but the system 

depends on employees using it correctly

• Failure to correctly use timekeeping system is a disciplinary issue, 

not a pay issue

• Employer’s time records for FLSA recordkeeping compliance 

purposes must account for all time actually worked, not just the 

time an employee enters into the EVV system

3:17 PM

Ways to Incentivize Correct Use of EVV

• Constant reminders 

• Disciplinary process 

• Wage agreement: 

(sample language) “… I understand and agree that my pay rate will 

be $7.25/hour, and that for every work hour, or portion thereof, 

that I correctly and timely enter into the employer’s timekeeping 

systems (both EVV and non-EVV) using the required procedures in 

compliance with company policy, the company will pay me a 

compliance bonus of $x.xx per hour in addition to my regular hourly 

rate. …” 
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Calculating Overtime Pay

• Hourly: time and a half over 40 hours

• Salary: salary ÷ number of hours the salary is intended to 
compensate = regular rate

– Regular hours < 40: add regular rate for each hour up to 40, then pay time 
and a half for hours over 40

– Regular hours = 40: time and a half

– Regular hours > 40: pay hours from 40 up to regular schedule at half-time, 
then time and a half past that

– Irregular hours: regular rate = salary ÷ total hours, then pay half-time for all 
hours over 40

• Other pay methods: regular rate = total pay ÷ total hours; add half 
the regular rate for each overtime hour

Link: https://twc.texas.gov/news/efte/calculating_overtime_pay.html

3:17 PM

Exempt White-Collar Employees

• Executive, administrative, professional, outside sales representative, 

computer professional

• Both salary and duties tests must be satisfied

• Minimum salary - $684/week, up to 10% of which can consist of 

commissions and non-discretionary bonuses

• Duties test – focus is on “primary duty” of exempt work – exempt 

employees customarily and regularly perform an exempt duty as 

their primary duty

• Discretion and independent judgment as to the details of the work

Link: https://www.dol.gov/agencies/whd/fact-sheets/
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Exempt Salaried Employees

• their hours do not matter as much as the results they achieve - the 

company is buying results, not specific amounts of time

• no way to tell how long specific projects or tasks will last

• discretion and independent judgment are major criteria

• other employees look to exempt employees for leadership

• their decisions affect other employees’ jobs and the company as a 

whole

3:17 PM

Coverage of the Texas Payday Law

• all private employees in Texas

• all private employers in Texas

• governmental employers and employees are not covered

• independent contractors and volunteers are not covered

Link: https://twc.texas.gov/news/efte/tpl_coverage.html
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Purposes of the Texas Payday Law

• Enforces the wage agreement in effect when the work was 

performed

• Prohibits illegal wage deductions – only legal if ordered by a court, if 

required or specifically authorized by a law, or if made for a lawful 

purpose and authorized in writing by the employee

• Requires timely payment of wages due, at least twice/month for 

non-exempt employees and once/month for exempt employees

• Provides a deadline for final pay

• Provides a claim and appeal process for wage claims

3:17 PM

Deductions Under The Texas Payday Law

• deductions do not have to be authorized in writing by the employee 

if they are ordered by a court (child support), or else are required or 

specifically authorized by law (payroll taxes, etc.)

• deductions made for any other reason must be authorized in 

writing by the employee

• have all employees sign wage deduction authorization forms listing 

all reasons you are likely to ever need to deduct pay (sample form is 

in the book at 

https://twc.texas.gov/news/efte/wage_deduction_authorization_ag

reement.html)
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Pay Agreements

• verbal or written – enforceable either way

• any pay method is allowed

• the more complicated the arrangement is, the more important it is 
to put it in writing

• methods and rates of pay may be changed, but never in such a way 
that a retroactive pay cut results

• pay whatever the agreement promises

Link: https://twc.texas.gov/news/efte/pay_agreements.html

3:17 PM

Methods of Pay

• hand-delivery to employee at work

• hand-delivery at other place agreed to by employee

• registered mail, to arrive no later than payday

• delivery to another person designated by the employee in writing by 
a method similar to first three methods

• any reasonable method agreed to by employee in writing

• direct deposit if employee has bank account
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Direct Deposit

• Permitted under both FLSA and TPL

• Must be voluntary on employee’s part, according to DOL 

(minimum wage issue)

• EEOC issues as well (minimum wage and disparate impact)

• Texas law doesn’t cover issue of forcing employee to have a bank 

account - CFPB prohibits employers from requiring employees to 

have a specific bank

• 60 days’ advance written notice to employees

• Payment by debit card needs 60 days’ advance written notice, plus 

employee’s consent re the card issuer, plus written notice of opt-

out procedures and alternative payment methods

3:17 PM

Texas Payday Law – Miscellaneous Rules

• wage payments in kind must be authorized in writing by the 

employee (meals, lodging, and other facilities - keep exact records as 

required by DOL regulation 531.27!)

• fringe benefits are payable only if promised in a written policy or 

agreement - payable as promised - if policy is silent, benefit is not 

enforceable under the Payday Law
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Paying on Time

• No specific penalty for paying late, but upon a second payday law 

violation, TWC may impose a penalty for a “bad faith” failure to pay 

properly

• Employer cannot hold a paycheck pending return of items or 

repayment of loans

• Employer cannot hold paycheck pending submission of timesheets, 

unless there is no way to calculate pay otherwise

• Excessive late payments may lead to a bonding requirement

3:17 PM

Earnings Statements / Pay Stubs

• Required only if the employee is not covered by the FLSA

• Some bills have been filed to require employers to give pay stubs to 
employees

• Generally, it is a “best practice” because it minimizes questions and 
helps prove compliance with FLSA recordkeeping regulations

• The earnings statement may be in electronic form

Link: https://twc.texas.gov/news/efte/delivery_of_wages.html
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Final Pay

• Must include all components of final pay

• Layoff or discharge: within six calendar days of discharge

• Voluntary quit: by next regularly-scheduled payday

• Exception: commissions, bonuses, and fringe benefit payments 

covered by written contract, policy, or agreement – simply follow 

the agreement and the timeline in it

• Nature of work separation is determined by TWC’s rules on 

unemployment claims

3:17 PM

Lower Wage for Final Pay Period

• Not particularly recommended, but if it cannot be avoided, there are 

two ways to do this legally

– as part of a written wage agreement (more difficult and risky)

– in conjunction with a “resignation notice security deposit” 

agreement (easier to enforce, but more trouble to set up and 

administer)

• Doing it any other way makes it look like a retroactive pay cut, which 

violates the law

• Do not condition the lower wage on something that is beyond the 

employee’s power to control 
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Other Issues - FFCRA

• Private employers are covered if they have fewer than 500 employees

• 2 weeks of paid sick leave at regular rate for employees quarantined under 

government order or medical advice, and/or with Covid-19 symptoms and 

seeking a medical diagnosis

• 2 weeks of paid sick leave at 2/3 of regular rate for other Covid-19-related 

reasons

• Employees at least 30 days on the job can get up to 10 weeks of expanded FMLA 

leave pay at 2/3 of regular rate if they need to care for a child whose school or 

day care provider is closed or unavailable due to the pandemic.

Link: https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave

3:17 PM

FFCRA Issues (cont’d)

• Paid leave under the FFCRA should be a factor in an unemployment claim.

• The sick leave and expanded FMLA leave pay required under the FFCRA would 

probably be considered collectible under the Texas Payday Law, since it is a form 

of leave pay, and paid leave that is promised under a written policy or other 

form of agreement is an enforceable part of the wage agreement under the 

Texas Payday Law.

• However, we have no definitive guidance on that from anyone at TWC – no such 

claims have yet come to the attention of the Commission offices.

• Paid leave costs are recoverable via federal payroll tax credits – see irs.gov for 

specific guidance regarding documentation and procedures.
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Thanks!

Thanks for your attendance
and

Good Luck!

Remember the toll-free hotline for employers:
1-800-832-9394

tommy.simmons@twc.state.tx.us
twc.texas.gov/news/efte/tocmain2.html

Web app: twc.texas.gov/tbcapp
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FOR EMPLOYERS

UNEMPLOYMENT 
COMPENSATION

THE BASICS

UI BASIC CONCEPTS
• Unemployment is not for people who need it; it’s for people who lose their job 

through no fault of their own.

• Unemployment is not lost wages; it will not make the employee whole

• If employee is discharged/terminated/fired/, the employer has the burden to 

prove that the claimant was discharged for misconduct for the claimant to be 

disqualified from benefits.

• If an employee quits, the employee/claimant has the burden to prove that the 

resignation was for a good, work-related reason in order to qualify for benefits.
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BENEFIT AMOUNT (WBA)

•Min= $70/wk

•Max= $535/wk

TAXABLE WAGE BASE

The first $9000 of an 

employee’s wages is 

subject to the UI state tax.  
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FAULT BASED
UI system provides temporary 
income assistance to people 
who are out of work through 
no fault of their own.   

WHAT IS FAULT?
If voluntarily left the job “without 
good cause connected with the 
work,” the claimant is at fault, and 
doesn’t qualify for benefits
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WHAT IS FAULT?

If discharged for 

“misconduct connected 

with the work,” the 

claimant is considered at 

fault, and is disqualified 

WHY DOES WINNING 
A CLAIM MATTER?
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FINANCIAL LIABILITY

Chargeback or 

reimbursement liability if 

base period employer.

BASE PERIOD
•Period of one year

•Measured from initial claim (IC)

•Defined: The first four of the last 5 
completed calendar quarters prior to 
the IC
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BASE PERIOD

12345

BASE PERIOD



11/9/2020

7

BASE PERIOD
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FULL YEAR OF BASE PERIOD

CHARGEBACK LIABILITY
•Taxed employers – not a bill

•Benefits “charged back” to 
employer’s tax account will be used 
in computing employer’s UI tax rate 
for the next 3 years
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Tax rate 

2020 TAX RATES
•Min   – 0.31% = $  27.90

•Max  – 6.31% = $567.90

•Avg   – 1.14% =$102.60

•New  – 2.70% = $243.00
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COVID 19 (NATURAL 
DISASTER)

***If job separation resulted 
from the Covid 19 natural 
disaster, claimant not 
considered at fault, would 
be qualified for benefits.***

COVID 19 (NATURAL 
DISASTER)

***If job separation resulted 
from the Covid 19 natural 
disaster, taxed employers 
are eligible for chargeback 
protection.***
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REIMBURSEMENTLIABILITY

Reimbursing non-profit and 
governmental employers do 

get billed for their share of 
unemployment benefits.  

BILLABLE AMOUNTS

Up to $13,910 per 

employee 
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UI CLAIMS FILING
•After separation, Claimant contacts 

TWC

•Claimant names last employer

•TWC sends Notice of Claim

•Employer has opportunity to protest 

benefit payments and/or 

• Employers paying the UI Tax:

• Notice of Application of Unemployment Benefits (if you are the last 

employer)

• Notice of Maximum Potential Chargeback (if you are not the last 

employer, but did pay base period wages

• Reimbursing Employers (don’t pay UI Tax)

• Wage Verification Notice

UI CLAIMS FILING –
CLAIM TYPES
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NOTICE OF INITIAL CLAIM

EMPLOYER RESPONSE TO 
NOTICE OF APPLICATION 
FOR UNEMPLOYMENT 
BENEFITS

•Due 14 days from date 
mailed

•Can respond via internet, 
phone, fax, or mail
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EMPLOYER RESPONSE

•If Covid-related, 
choose “Covid-19 
natural disaster”

EMPLOYER RESPONSE

•14-day deadline

•If late, employer 

loses appeal rights
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NOTICE OF MAXIMUM 
POTENTIAL CHARGEBACK
• If you get this, you are not the last employer, but you 

did pay base period wages.

• Claimant did not name the employer in the claim

• Employer has opportunity to respond re: job separation

• Chargeback will be based on reason for job separation

• 1-sided notice (Claimant not involved)

NMPC RESPONSE

•30-day deadline

•If late, employer will 

be charged
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WAGE VERIFICATION FOR 
REIMBURSING EMPLOYERS
•Claimant did not name the employer 
in the claim

•ER has opportunity to appeal

•Reimbursement will be based on 
reason for job separation

WAGE VERIFICATION FOR 
REIMBURSING EMPLOYERS

•14-day deadline

•If late, employer will 

be billed
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Lack of 

Evidence/Burden

29%

No Firsthand 

Testimony

24%

Late 

Protest/Late 

Appeal

15%

Lay Off/Lack 

of Work

9%

Insufficient 

Warning

6%

Inability to 

Perform

4%

Other

13%

WHY EMPLOYERS LOSE UI CLAIMS

FOR EMPLOYERS

“IF IT’S NOT WRITTEN 
DOWN, IT DIDN’T 
HAPPEN”
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FOR EMPLOYERS

HOW NOT 
TO LOSE

•Have policies

•Enforce them consistently

•Warnings: Always in writing, with a 3rd

witness present

•Document, document, document

•You win the unemployment claim while they 

are still working for you
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UI  INVESTIGATION
•Claims investigator contacts parties by 
phone

• Determination will be issued regarding

• 1) Claimant’s qualification

• 2) Employer’s financial liability

INITIAL DETERMINATION

A

B

C
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INITIAL DETERMINATION

•Whether claimant is 

qualified

•Whether the employer’s  

account will be charged

•Appeal deadline

APPEAL DEADLINE
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APPEALS PROCESS
•File written appeal – 14 days from mail date

•Via fax, mail, or online

• Include supporting docs

•Magic words not necessary

A late appeal can 
be deadly to your 
case
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FOR YOU: 
“It’s just a technicality.”

“It’s not fair.”

“It’s not logical.”

“It’s arbitrary. Does not further 
justice.”
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FOR US: 
It’s a jurisdictional bar 
that keeps us from 
getting to the merits.  

TIMELINESS TIPS
• Check mail or TWC inbox regularly

• Check mail in employer’s absence 

• Ensure TWC has correct address

• If fax – get/keep confirmation

• Designate a claims address
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FOR EMPLOYERS

DON’T WAIT UNTIL LAST 
DAY TO FILE APPEAL.

APPEAL HEARING 
(ROUND 2)
• Informal legal proceeding

• Telephone hearing

• Hearing Officer presides, will ask questions, and make a 

decision

It’s your day in court.
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NOTICE OF HEARING
• Date/time of hearing

• Issues to be covered

• Instructions for parties ***Read these***

• Phone number/website to register 30 minutes before the hearing   

• Info in response to claim

• Fact-finding statements

• Appeal letters or forms
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NOTICE OF 
HEARING

AT THE HEARING
•Provide witnesses and documents

•Attorneys not needed; parties can 
represent themselves

•Present most credible and complete 
case
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FIRST PAGE
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Lack of 

Evidence/Burden

29%

No Firsthand 

Testimony

24%

WHY EMPLOYERS LOSE UI CLAIMS

WITNESSES
•Firsthand witnesses

•who directly saw or heard

(     or    ) what happened

•present at the final incident
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WITNESSES
•Secondhand hearsay

•Not given the same weight

•Written statements

•Secondhand accounts
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Present your people

– not your paper

BURDEN OF PROOF

• If C quits, C must prove “good cause 

connected with the work”

• If C discharged, employer must 

prove “misconduct connected with 

the work”
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EVIDENCE TYPES
•Witness testimony

•Audio/video recordings

•Documents

•Photos

FOR EMPLOYERS

USE YOUR BEST 
EVIDENCE
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FOR EMPLOYERS

QUESTIONS? CALL TWC’S
EMPLOYER HOTLINE:

1-800-832-9394
1-512-463-2826

EMPLOYERINFO@TWC.STATE.TX.US
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