ORDINANCE NO. 04-22 AC CMS

AN ORDINANCE APPROVING THE FORM AND AUTHORIZING THE EXECUTION OF
A JOINT VENTURE AGREEMENT CREATING OHIO MUNICIPAL ELECTRIC
GENERATING AGENCY JOINT VENTURE 6 BY THE CITY OF OBERLIN, OHIO WITH
OTHER OHIO MUNICIPALITIES AND TAKING CERTAIN OTHER ACTIONS IN

CONNECTION THEREWITH :

WHEREAS, the City of Oberlin, Ohio (the “Municipality”), owns and operates an electric

utility system for the sale of electric power and energy for the benefit of its citizens and
taxpayers; and :

WHEREAS, in order to satisfy the electric power and energy requirements of its electric utility
system, the Municipality has heretofore purchased economical and reliable power and energy
from American Municipal Power-Ohio, Inc. (“AMP-Ohio”), an Ohio corporation not for
profit, of which the Municipality is a member; and

WHEREAS, the Municipality, acting individually and, along with other Ohio municipalities
that are also members of AMP-Ohio (“Members”) and that own and operate electric utility
systems, jointly through AMP-Ohio, endeavors to arrange for reliable, reasonably priced
supplies of electric power and energy for ultimate delivery to consumers; and

WHEREAS, it is efficient and economical to act j'ointly in such regardj-'and' the same is

contemplated and authorized by, inter alia, Article XVIIL. Sections 3 and 4 of the Ohio - .

Constitution and Ohio R.C. §715.02; and

WHEREAS, AMP-Ohio, on behalf and at the direction of Municipality and other participating
AMP-Ohio Members (collectively “Participants”), in order to assist the Participants in
securing environmentally-friendly generation resources to provide power and energy, has
heretofore purchased and installed, or is in the process of installing in AMP-Ohio Member
‘community, Bowling Green, Ohio, ceértain wind-power generators with a total nameplate
capacity of approximately 3.6 megawatts, which could be increased to up to 7.2 megawatts,
collectively known as the Windpower Project; and

WHEREAS, the Projéct providés an opportunity for the Participants to receive renewable
energy at reasonable costs if owned and operated by the Participants as an intergovernmental
joint venture. ‘ '

' WHEREAS, the Participants, including Municipality, in order to become owners of Project
Shares (as defined in Exhibit 1 of the Joint Venture Agreement) in the Project and to operate
the Project jointly, have determined to exercise jointly their powers under the Ohio .

- Constitution, in the manner contemplated by Ohio Revised Code §715.02 to the extent
applicable, and the Joint Venture Agreement [attached hereto as Exhibit A or on file with the
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Clerk] as a joint venture to be known as OMEGA JV6 (capitalized terms herein shall have the
same meaning as set forth in the Joint Venture Agreement); and

WHEREAS, in order to obtain their Project Shares, the Participants desire, and pursuant to the
Joint Venture Agreement agree jointly to acquire, own, operate, and maintain the Project, and
to pay for the Project, and the electric power and energy produced thereby or available
therefrom, such amounts as are, in the aggregate, sufficient to pay all of the costs and expenses

with respect to the Project and to meet their, and OMEGA JV2’s oblrgatrons under the Joint
Venture Agreement; and -

WHEREAS, AMP-Ohio, on behalf and at the direction of the Participants, has prepared and -

heretofore delivered to this Municipality the form of the Joint Venture Agreement pursuant to
which those Participants electing to enter into such agreement would commit jointly, to own or

~ secure the rights to Project Shares and to operate, and to arrange for the delivery of electric ..

power and energy from each Participant’s Project Share; and

WHEREAS, AMP-Ohio, on behalf and at the direction of the Participants, has made available
or provided appropriate personnel and information regarding the Project to the Municipality, as
such officers and representatives of this Municipality have deemed necessary or appropriate, to
enable this Municipality to evaluate the benefits and risks of the Project and the Joint Venture
Agreement, to take actions contemplated by this ordinance and the Joint Venture Agreement

and to determine the same are in the public interest; and . : i

WHEREAS, this Municipality desires the Participants, acting jointly pursuant to the Joint
Venture Agreement, to proceed with the acquisition and operation of the Project in accordance
with the Joint Venture Agreement and the development of such other project resources and
associated transmission arrangements, as the Participants, acting jointly-and in accordance with
Joint Venture Agreement, may deem necessary or convenient in order to meet their obligations
under the Joint Venture Agreement; and

WHEREAS,; in recognition of the unique na_tur‘e of the Project and the need to form the joint. . -

venture and acquire the Project's facilities in a timely manner, competitive ‘bidding ‘is not
required for the Municipality’s acquisition of its Project Share, and any competrtrve bidding
requirement that might otherwise be applicable should be warved and -

WHEREAS, it is understood by this Municipality that all payments made by this Municipality
pursuant to the Joint Venture Agreement shall constitute an obligation of this Municipality’s
electric utility system payable from the revenues thereof as specified in the Joint Venture
Agreement and the Municipality agrees to fix, charge and collect rates sufficient, together with
other legally available funds, to pay its obligations thereunder along with all other legally
required payments of the Municipality’s electric utility system.

NOW THEREFORE BE IT ORDAINED by the Council of the City of Oberlin, County of
Lorain, State of Ohio, a majority of members elected thereto concurring:
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SECTION 1. That the form of Joint Venture Agreement creating Ohio Municipal Electric
. Generating Agency Joint Venture 6 [attached hereto as Exhibit A or on file with the Clerk]
including the Appendices thereto; among this Municipality. and such other AMP-Ohio
Members as may enter into such Joint Venture Agreement as provided therein, be, and- the

same hereby is, approved, subject to and with any and all changes provided hereby -and
thereby. : _ : :

SECTION 2. That the City Manager is hereby authorized and directed to acquire, for on-
behalf-of and in-the-name-of the Municipality as an Owner Participant in OMEGA IVe6, its
Project Share, without bid, from AMP-Ohio and-any other municipalities owning an interest in -
the facilities that will become a part of the Project and to execute and deliver any and-all.
documents necessary to participate in OMEGA JV6 as an' Owner Participant (as defined in - .
Exhibit 1 to the Joint Venture Agreement) pursuant to the conditions set forth hereinafter. - .. - .

SECTION 3. That it is further acknowledged and understood that because the Participants will
finalize the precise Project Share to be acquired by each Participant electing to enter into the -
Joint Venture Agreement after all such Participants execute and deliver the Joint Venture
Agreement, the City Manager in connection with the execution and delivery of the Joint
Venture Agreement, as hereinafter authorized, is authorized and directed to determine and
acquire Municipality’s Project Share, of an equivalent nominal amount of 250 kilowatts, such

Project Share to be set forth in Appendix A of. the attached form of the Joint Venture. - -

Agreement, such determination as to such Project Share being conclusively evidenced by the .
adoption of Appendix A to the Joint Venture Agreement, as authorized therein. '

SECTION 4. That the City Manager of this Municipality is authorized and directed to execute

and deliver on behalf of this Municipality an agreement, with such changes therein (in addition
to such changes as are hereinabove provided for), if any, as said officer shall deem necessary
_:,and advisable, substantially in the form of the Joint Venture Agreement, and shall approve,

such approval being conclusively evidenced by the execution and delivery of the Joint Venture
Agreement.

"SECTION 5. That the City Manager of this Municipality, as a part of such officer’s official
duties, is hereby appointed as Municipality’s representative on the Board of Participants
created pursuant to the Joint Venture Agreement and is authorized and directed, acting for, in
the name of and on behalf of this Municipality, to vote Municipality’s Project Share with
regard to the management of the Project as set forth in the Joint Venture Agreement and to

‘make, execute, acknowledge, certify, file, verify, issue and deliver all applications,
agreements, documents, instruments, consents, and certifications, and to do or cause to be
done all acts, and to take all steps, and to make all payments and remittances, as may in each.
case be, in the opinion of such officer (such officer’s opinion to be conclusively ‘evidenced by
the taking of the action), necessary Or desirable in order to fulfill this Municipality’s
obligations under the Joint Venture Agreement, other actions or documents in connection with
the Project, or the application for any required permits or licenses.
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SECTION 6. That, for the reasons set forth in the preamble hereto, any competitive bidding
requirements, to the extent applicable to the actions authorized herein, are hereby waived.

SECTION 7. That is it found and determined that all formal actions of this Council concerning
and relating to the adoption of this ordinance were adopted in an open meeting of the Council,
and that all deliberations of this Council and of any its committees that resulted in such formal -
action, were in meetings open to the public, in compliance with all legal requirements.

'SECTION 8. That in taking the above stated action approving the form of the Joint Venture -
Agreement, together with its execution and delivery, the Municipality shall be deemed to have
acted pursuant to Article XVIII of the Constitution -of the-State of Ohio and that any ° .
competitive bidding otherwise applicable to the acquisition. by the Municipality of its Project
Share is hereby waived. ' : o

SECTION 9. If any section, subsection, paragraph, clause or provision or any part thereof of
this ordinance shall be finally adjudicated by a court of competent jurisdiction to be invalid, the
remainder of this ordinance shall be unaffected by such adjudication and all the remaining
provisions of this ordinance shall remain in full force and effect as though such section,
subsection, paragraph, clause or provision or any part thereof so adjudicated to be invalid had
not, to the extent of such invalidity, been included herein.
SECTION 10. That this ordinance is hereby declared an emergency measure necessary for the
preservation of the public peace, health and safety of the citizens of the City of Oberlin, Ohio,
and to provide for the usual daily operation of the municipal utility to wit: '

“To authorize the City Manager to execute an agreement with OMEGA JV6 at the
earliest date possible to allow AMP-Ohio to: move forward with authorization of
‘constructing two new wind turbines; to transfer the financing costs of the wind turbine
project to OMEGA JV6; and to complete the organizational structure of OMEGA
JV6”, and shall take effect immediately upon passage. o

PASSED: 1% Reading - March 1, 2004
2™ Reading - March 15, 2004 (E)

. 3@ Reading -
ATTEST: .. o
Lo P e
CLE@%OUNCK. - ' COUNCIL
POSTED: March 16, 2004 EFFECTWE DATE: March 16, 2004
a:/ORD04-220megal V6 .

187852.1

Page 4 of 4




00 ~J O W B W N

~ OV A& WN -~ O o

18
19
20

21

24
25
26
27
238
29

30

32

OMEGA JV6

OMEGA JV6

INTERGOVERNMENTAL
JOINT VENTURE AGREEMENT

AMONG
THEMUNICIPALITIES LISTED ON THE
ATTACHED APPENDIX A OF PARTICIPANTS
REGARDING |
" OHIO MUNICIPAL ELECTRIC GENERATION AGENCY
JOINT VENTURE 6
This Intergovernmental Joint Venture Agreement dated as of December. 1'5? 2003, is
made and entered into by and among the Participants '(deﬁneg infra);

. WHEREAS, each of the Participants owns and operates a municipal electric utility

system for the benefit of its citizens;

WHEREAS, the Participants, acting individually and, along with other municipalities that
own and operate electric utility systems and are members of AMP-Ohio (defined infra), jointly

through AMP-Ohio, have arranged or have the opportunity to arrange for reliable, reasonably

priced supplies of electric power and energy for ultimate delivery to their consumers;

WHEREAS, AMP-Obio has caused 0 be constructed for the benefit of the Participants
two (2) wind turbines, with a nominal capacity of 3.6 MW, and rel-atéd facﬂiﬁes, including _thgse
required to comnect the two (2) wind turbines, to the City of Bowling Green electric system;

WHEREAS, certain of the Participants have previously entered into an agreement with
AMP-Ohio to purchase a share of the output of the wind energy -proj-ect and AMP-Ohio is
making ownership of the same available .'to the Participants jointly ‘in order to provide the

Participants opportunities for more direct control and lower costs;

GEexe - . ow C
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WHEREAS, the wind turbines, and any additional turbines constructed under the tetms
hereof (as furt'h& defined herein as “Project”), if owned and operated by the Participants as an
intergovernmental joint venture, provide an opportunity for the Participants to receive renewsble
energy, or the benefits thereof, at reasonable costs. |

WHEREAS, AMP-Ohio has entered into a certain Energy Attributes Agreement (defined
infra) with Green Mountain Energy for the sale of :,certain renewable or green energy attributes
related to the Project for the benefit of the Project.

WHEREAS, it is gfﬁéient and economigal for members of AMP-Ohio.to act jointly in
regard to the matters contemplated herein and the same- are contemplated and authorized by,
inter alia, Article XVIIL, Sections 3 and 4 of the Ohio Constitution and Ohio-R.C. §715.02;

WHEREAS, the Participants have determined to gxercise jointly their powers under the
Ohio Constitution in the manner contemplated by Ohio R.C. §715.02, to the -cit_ent applicable,
and this Joint Venture Agreement as an intergovernmental joint venture to be known as OMEGA
JV6 in order to accomplish their goals in the manner vs;et for:th: herein; |

WHEREAS, the Participants desire, and pursnant to this Joint Venture Agreement hereby
agree, jointly to plan, acquire, construct, operate and maintain the Project, .c.ertéin of the_
Participants desire, and pursuant to a Financing Agreement with AMP- 0h10, have agreed, jointly
to finance their shares of the Project Costs and all Partlclpants desn'c and hereby agree, to pay
_]omtly for the electric power, -energy and other services assocmted w1th the Project, such
amounts as are, in the aggregate; sufficient to pay all of the costs and expenses with respect to
the Project and to meet their, and OMEGA JV6's, respective obligations as provided in this Joint

Venture Agreement and provide for the payment of Revenue Requirements as specified herein.
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WHEREAS, AMP-Ohio (i) has facilitat_ed the formation of OMEGA JV6, inclu,di_ng the

purchase and construction, on the Participants’ behalf, of certain of the facilities that will be a

part-of the Project.and will transfer ownership of the same to the Participants as specified herein,

(ii) has entered the Energy Attributes Agreement , and (iif) will arrange for the financing of .

Project Costs for those Participants requesting such financing and has entered into Related

Agreements for the financing, administration and operation of OMEGA JV6; and,

WHEREAS, certain of the Participants desire and, pursuant fo a Financing Agreement .

with AMP-—Olﬁo_, agree jointly to finance their shares of the Project C.oéts and tp meet their and
AMP-Ohio’s respective obligations as provided in the Financing Agreement and provide for the
making of Bond Payments as therein provided." -

NOW, THEREFORE, for and in consideration of the mutual covenants and agreemcqts

herein contained, it is agreed by and among the Participants, on their own behalf and on behalf of

- OMEGA JV6, as follows:

SECTION 1. DEFINITIONS AND EXPLANATIONS OF TERMS

As used herein all terms shall have the definitions contained in Exhibit 1 hereto. Except
where the content otherwise requires, words importing the singular number shall includ,e the
plural number and vice versa, and words importing persons shall include firms, associations,

public and private corporations, and any other legal entities. The reference to an Article,

" Section, Paragraph, Clause, Exhibit or Appendix or portion thereof indicates that the citation is

to an Article, Section, Paragraph, Clause, E;;hibi—t or Appendix of this Joint Venture Agre:_emént._
_-SECT.ION 2. REPRESENTATIONS
Each Participant represents to the other Participants and to AMP-Ohio that, as of the

effective date hereof:

o b
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(). the Participant is a. municilr;al corporation, duly c.-i_eate.d and validly
existing pursuant to the Constitt_ltion and statutes of the State of Ohig;

(if)  the Participant has full legal right and authority to enter into this Joint
Venture Agreement, to carry out its obligations hereunder and to- furnish electric power and
energy to its customers;

(i) the goveming body which has the requisite authority to authorize an

appropriate officer or officers of the Participant to execute and deliver this Joint Venture .

Agreement in the name of, and on behalf of, the Participant is the Utility Governing Body. The

Utility Goveming Body duly approved this Joint Venture -Agreement and authorized its

execution and delivery on behalf of the Participant by legislative action -duly and lawfully

adopted at a meeting or meetings duly called and held pursuant to necessary public notice at
which quorums ‘were present and acting throughout and all other actions (such as publication)

with regard thereto have been accomplished. Such legislative action constitutes an ordinance

pursuant to Article XVIII of the Constitution of the State of Ohio and became effective prior to

- the execution of this Joint Venture Agreement by such appropriate oﬁicer; _

(iv) this Joint Venture Agreement has been duly executed and delivered by the
appropriate officer or officers of the Participant pursuant to legislative action authorizing or
directing the same; and this Joint Venture Agreement constitutes the legal, valid, and binding
ob_ligati_on'.of the Participant enforceable in accordanct; with its terms, except to the extent
enforceability may be limited by bani{ruptcy, insolvency, moratorium, reorganization or other
similar laws affecting creditors’ rights generally,( the availability of the remedy of §pec‘iﬁc

enforcement, injunctive relief or any other equitable principle; -

ML .
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(v) - the execution and delivery of this Joint Venture Agreement by the -

' Participant and the performance by the Participant of its obligations hereunder do ot and will

not contravene in any material respectl any lawin existence on the date of execution and delivery
of this Joint Venture Agreement or any order, ix;juncti'on; judgment, decree;, rule or -ze_gulaﬁpn, in
existence on the date of execution and delivery of this Joint Venture Agreement, of any court or
administrative agency havirg jurisdiction over the Participant or its property o, in any material
respect, result in a breach or violation of any of the teﬁns and provisions of, or constitute a

default under, any bond ordinance, trust agreement, indenture, mortgage, deed of trust or other

. agreement in existence on the date of execution and delivery of this Joint Venture Agreement to

which the Parﬁcipant is a party or by which it or its property is bound;

(vi) except as disclosed on Appendix K, if the Participant has outstanding,

under any mortgage indenture, ordinance, resolution or other instrument, -any bonds, notes or

other obligations, the proceeds of which were, or were intend_ed, to be used for the purposes of its
electric system, the Project is not by the terms of any s,ucix ihsnfument subject to any lien in favor
of the holders of such bonds, notes or other obligations; |

(vii) all approvals, consents or authorizations of, or registrations or filings with,
any governmental or public agency, authority or'person which are required to have been obtained
on the date hereof on the part of the Participant in connection with the execution, delivery and
performance-by the- Participant of this Joint Venture Aéreement ‘have bcch' obtained or made
except those to be obtained .in conjuncﬁon with the actual acquisitioﬁ, construction and operation
of the Project; - |

(viii) the Participant has power and authority to fix, charge, collect and revise

the rates charged to its electric customers in accordance with this Joint Venture Agreement and,
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except with Tespect to those laws and regulations identified in Appendix K, such rates are not

subject to regulation by any regulatory authority of the State of Ohio or the United States of

America;

(ix)  the payment obligations of the Participant, if an Owner Participant, to

OMEGA JVS (a) for Operating Expenses pursuant to this Joint Venture Agreement are payable -

from the revenues of the Participant’s municipal electric utility system as O&M Expenses and,
except for sﬁ.ch bonds, notes or other evidences of indebtedness, if any, disclosed in writing to

the other Participants prior to the execution and delivery of this Joint Venture Agrecment by the

Participant as set forth in Appendix K, neither. such Participant nor.its electric system has

outstanding any bonds, notes or other evidences of indebtedness payable from any revenues of
its municipal electric utility system prior to or on a parity- with such payments under this Joint
Venture Agreement and (b) for the Other Required Payments hereunder are payable from the
revenues of the Participant's municipal electric utility system after the provision of O&M

Expenses and payments with respect w'any bonds, notes or other evidences of indebtedness;

(x) - the payment obligations of the Participant, if a Purchasing Participant, to .

OMEGA JV6 for Revenue Requirements pursuant to this Joint Venture Agreement are payable
from the revenues of the Participant’s municipal electric utility system as O&M Expenses and,
except for such bonds, notes or other evidences of indebtedness, if any, _-d‘isclo;scd in writing to
the other Participants by inclusion in Appendix K prior to"ﬂ_ae execution and delivery of this Joint

Venture Agreement by the Participant, neither such Participant nor its municipal electric utility

system has outstanding any bonds, notes or other evidences of indebtedness payable from any -

revenues of its municipal electric utility system prior to or on a parity with such payments under

this Joint Venture Agreement.

it
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(xi)  except for pending or threatened litigation, if any, disclosed in writing to-
the other Participants prior {o the execution and delivery of this Joint Venture Agreement by the
Participant by inclusion in Appendix K, there is no litigation or other proceeding pending or, t0

the best knowledge of the Participant, threatened against the Participant in any court or other

- tribunal of competent jurisdiction (either State or-Federal) questioning the creation, organization - :

or existence of the Participant, the Utility Governing Body or its municipal electric utility system
or the validity; legality 'oAr enforceability of this Joint Venture. A__greemcnt,_s -other than any -
proceeding brought by or on behalf of AMP-Ohio, OMEGA JV6 or the Participants specifically
to validate this Joint Venture Agreerment or any bonds, notes or other evidence of indebtedness
issued by AMP-Ohio on behalf of a Financing Participant or by a Non-Financing Participant, 1o
pay 2 share of Project Costs. - |

- (xily priorto the execution and delivery of this Joint Venture Agreement by the
Parficipant, such Participant's duly authorized representatives have been provi.d_&:d - the.
opportunity to ask such questions, review such data and .rgﬁorts, conduet-such in_spe._cﬁoné and
otherwise perform such investigation with respect to the Project, and the terms and conditions bf
this Joint 'Venmr_e Agreement and the Appendices, 'including the form of the ~-F.ii1ancin.g _ |
Agreement, the Trust Indenture and the Related Agreements (as .the. same exist at the time of
execution), as the Participant deenis necessary or appropriate in-connection with its entering into
this Joint Venture Agreement; |
(xiii) in case of a Financing Participant, after consideration of the potential risks
and benefits, the Participant, has determined that it is reasonable and in its best interest to be
either an Owner Participant and to own an undivided interest, as a tenant in common, inthe

Project in the amount of its Project Share or o be a Purchaser Participant and to purchase the
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Project Power associated with its Project Share, 6wnershi_p of which is held in trust as specified
herein and, in any case, whether an Owner Participant or a Purchaser Participant, to 'be_c?me
obligated to pay the costs associated with the same as incurred by the Participant and OMEGA
fV Gg-bn behalf of the Participants, in accordance with this Joint Venture Agreement in amounts
which are sufficient (assuming .performance by the all Participants and OMEGA JV6 with all
their respective payment obligations), takeﬁ together with the other components of Revenue_
Requirements, to enable the Participants and OMEGA JV6 to meet theﬁr-re_sp.ective obligations -
and to recover all of the costs and expenses with respect to-this Joint Venture Agreement, the
Project, and the Related Agreements as well as to be obligated to make all payments under the
Financing Agreement; ..

(xiv) in the case of a Non-Financiog Participant, after consideration of the -
potential risks and benefits, the Participant has determined that it is reasonable and in its best
interest to bel-either an Owner Participant and te own an undivided interest, as a tenant in
common, in the Project in the amount of its Project Share or to be a Purchaser Participant and to
purchase the output associated with its Project. Share, ownership of which is held in trust as
specified hérein and, in any case, whether an QOwner Participant or a Purchaser Participant, to
become obligated to pay the costs associated with the same as incurred by the Participant and
OMEGA JV6, on behalf of the Participants, in accordance with this Joint Venture Agreement in
amounts which are -sufﬁ_c‘ieh-t, taken together with ‘the other components of Rgvgnu.e
Requirements, to enable the Par.tic"i.pa:ntjs and OMEGA JV6 to meet their respective ~o;b1i'gati_ons
and to recover all the costs and expenses with respect to this Joint Venture Agreement, the

Project, and the Related Agreements.
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"7 (xv) ‘the Participants have requested that AMP-Ohio undertake and coordinate

Project planning and drafting of this Joint Venture Agreement, and the engineering, financing

and construction of certain portiods of the Project, :all on behalf of the Participants, and desire
that OMEGA JV6 acquire, without bid, for the compensation specified in Appendix L, such
portions of the Project as are listed thereon and owned by AMP-Ohio; and

(xvi) where the consent of the Participant-or OMEGA JV6 is réqu‘ir_e_d for AMP-

Ohio or the trustee under the Trust Indenture to take or refrain from taking some action, the

‘Participant will not withhold such its consent unteasonably or-in bad faith.

SECTION 3, JOINT.UNDERTAKIN.GS

(A') The Participants, acting jointly as OMEGA JV6, in good faith and in accordance
with Prudent Utility Practice and subjcct.t'o the provisions of this Joint Venture Agreement and
Related Agreements, hereby establish OMEGA JV6 and authorize, empower, and direct it to
perform, in accordance with this Joint Venture Agreement, such undertakings for thﬁ benefit _.df
the Participants as are specified he_reizi, subject to such limitations and standards as are set forth

herein; and the. Participants md1v1dually and Jomtly, as prov1ded in the Joint Venture Agreement

and Related Agreements, shall use theu: best efforts and hereby covenant as follows:

(ij " o undertake, or cause to be undertaken, (x) the acquisition; construction and
equipping of the Project,tan} planning or engineering studies related thereto and the acquisition,
without bid, of such of the Project, if any, as has been ;w;quire_d,_ constructed and equipped. by
AM.P.-Oh'io or any of the Participants i_hdividually or jointly prior-to such acqmsiﬁom.mcludmg,-
without limitatioh, entering into agreements with Participants relating thereto, (v) the operating,
maintaining, rehabilitafing, retiring, decommissioning and disposing of the Project, -or portions

thereof, including, without limitation, entering into agreements with Participants relating thereto,
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and (z) the acquisition and renewal of all federal, state- and local permits, licenses and other
rights and regulatory approvals necessary therefor;

() to dedicate their respective Project Shares'to OMEGA JV6 and receive the
compensation and pay the costs associated with the same, as set forth in this .Jéint Venture
Agreement, the amount and timing of such compensation to be determined from time to time by
the Board of Participants;

(iii) to @dermke, or ¢cause 10 be undertéken, such efforts and measures as may
from time to time be required to comply and remain in compliance with all lawful orders of any
governmental bodies or agencies with jurisdiction ovér the Project or OMEGA JV6; E

(iv) to underta:k‘e,br cause to be undertaken, the acquisition of such contractual
rights and operating arrangements as are necessary or desirable to make Project jPowér available
to all the Participants at the ?oints of Availability and to endeavor, to the extent provided herein,

to make such contract arrangements necessary or desirable to make Project Power available to all

Participants at their respective Points of Delivery, or to other points for the benefit of the

Participants in such amounts and on such terms as are set forth in this Joint Venture Agreement;

. () to perform such rate seting, billing, collection and accounting, s
OMEGA V6 shall determine appropriate, for. the use or availability of Project Power by or to
any Participant or third party;

(vi) -to prohibit OMEGA JV6 from eﬂéaging in any business other than that
associated with or r.,easonably ;incidgma_l ‘to the Project;, as set -fqrth in thxs Joint Venture
Agreement;

(vi) to operate OMEGA V6 at all times on a noi-for-prpﬁt basis for the

mutual benefit of the Paﬂicipanfs;, provided, however, that not-for-profit shall not be construed to

10

Hpadn
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mean that OMEGA JV6 may not provide facilities or services for compensation greater than
cost; and

- {viii) - to bring any and all '1cgal actions relating to the Project, or OMEGA JV6,
or _defeﬁd'the -samé_,' gither in the name of the individual Participants jointly or in the name of
OMEGA JV6; -

(B) - Assoon as practical after the effective date of this Joint Venture Agmemeqt, as
specified in Section 33(A), there shall be an initial meeting of the Participants held at a time and -
place determined by AMP-Ohio. Netice for such meeting shall be given in writing and mailed
not less than seven (7) days; or hand delivered not less than two (2) business days, prior to such
nlleeting. In addition to such other business that shall properly be determined by the Participants
at such meeting in accordance with the Regulations, the Participants shall adopt at such meeting,
a final allocation of Project Shares among the Participants with due regard -to, 'among.othér
things; the amount requested by each Participant; provided, however, that in no case shall a
Participant be allocated a sh:jl,re lesser than any mihimum amount or greater than any maximum
amount _speqiﬁéd by such Participant pursuant -to the' legislation . authorizing participation in
OMEGA JV6. Such finalized Project Shares, as adopted, shall have been reflected on a revised
Appendix A-and shall total 100% of Project Shares. ' | ;

(C)  The Owner Parficipants hereby agree that they, or their representatives acting in '
their official capacities, as a committee of the Board of .:P-articipants., shall hold title, as trustees, -
to the ownership- interests of the Puréhaser Participants, under the terms and conditions of the
Purchaser Participant Trust Agreement included as a Related Agreement as Appendix F-2.
OMEGA. JV6 shall, .abécnt bad faith by such trustees, pay for all expenses and liabilities relating

to their status -as trustees and -all actions taken or alleged inaction as trustees and shall provide
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adequate insurance regarding the same.

SECTION 4. ACQUISITION, CONSTRUCTION AND EQUIPPING OF
PROJECT; FINANCING; OPERATION AND MANAGEMENT

{A)  The Participants agree jointly to undertake, or cause to be undertaken, as ei.thér
Financing Participéhts or Non-Financing 'Pﬁrﬁcipanté, respectively, and as either Owner
Participants or Purchaser Participants, respectively, in the manner specified in Sectibn 3(A) the
acquisition, construction and ecjuipping of the Project, including the acquisition, construction and
.eﬁuipping, Without l_)id, of suc'ﬁ portions of the Project and including any planmng or cngineﬁﬁné
studies rélated thereto, as have beén acquired, constructed and equipped by AMP-Ohio prior to
the Closing Date, and to pay or incur the costs of the same in accordance with this Joint Venture
Agreement. -

(B)  Each Participant shall use its best efforts to deliver to OMEGA V6, on or before
the Closing Date, an amount equal fo 1ts Project Share (computed in accordance with Section
4(D)) of the PIOJcct Costs Fmancmg Partlclpants shall satisfy the reqmrc:ments of the previous
_Sent,encc by executmg and complying with the terms of the Financing Agreement. NOn-
F inéhc‘ing Participants éhall meet such -ob‘ligatio;l -'by de‘l’xveri'ng to or at the direc.tidn of OMEGA
JV 6 cash under the Trust Indenture ("Contnbutwn") OMEGA JV 6 or AMP-Ohio on its behalf ’
shall endeavor to give the Partlczpants at least thuty (30) days' notice of the anticipated Closing
Date. Each Non-Fmancmg Part1c1pant shall arrange, as dlrected by AMP-Ohio, for its

Contnbutmn fo be delrvered not later than two @ busmess days prior to, the Cloesing Date, to the

) Trustee to be held in escrow for credit to the Acquisition Fund under, and apphcatxon on the

Closmg Date in.accordance with, the Trust Indenture

-('C) - .OMEGA IV6, or \AMP-Ohio on its behalf, shall provide each Participant an

estimate of Project Costs and each Participant's Project Share thereof, ‘at Teast thirty (3;0) days
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before the Closing Date. OMEGA JV 6 shall provide each Participant a further estimate of the.
Project Costs,-and each Participant's Project Share thereof, at least ten (10) days before such
Closing Date.

(D) Based on such final estimate, cach_F_‘i—nancing Participant, jointly with all the other
Financing Participants, from the proceeds of the "Bo;ld; and each Non-Financing Participant
severally from the escrow of its Contribution, will be responsible for making the depo-_si_t in the _' o
Acquisition Fund with the Trustee on the Closing Date of their respective Proj.e& Shares of the
final estimates of Project Costs; provided, however, that in the event that for any: reason
whatsoever any Participant or Participants shall fail to make the aeposit on the Ci,qs‘i_ng Date as

required, no such Participant, absent bad faith on the part of the Participant, that shall fail to

" make such deposit shall be liable for damages therefor.

(E) Inthe event that for whatever reason the sum of the net proceeds of the Bonds, the

-C;ontri-buﬁons and any other available moneys credited to the Acquisition Fund shall be

determined by OMEGA JV6 to be less than required to acquire and pla_cPT all of the facilities
comprising Project in service ("Shortfall"), OMEGA JV6 rhay determine, subject to and in

accordance with the Financing Agreement, (x) to revise the plans and specifications or the scope :

‘of the Project so as not to exceed the funds available to pay Project Costs or (y') to .obtain the

funds necessary to cure the Shortfall in which case OMEGA Jvé shall have the optlons (@ to
thhdraw moneys. from the appropriate subfunds in the Reserve and Contmgency Fund, (11) to

bill Participants for their respective shares of the estlmated Shortfall (111) to require thc
Financing Participants jointly and the .N'o_n-Fin,a-ncing Participants severally to _ﬁnance their
respective shares of the estimated Shortfall, er (iv) to utilize a combinatibn of the methods

deseribed in (i), (i), and (iii).

13



™~

10

11

12

14

15

16

17

18

19

20

21

22

OMEGA JV6

(F)  There shall be created by OMEGA JV6 a Reserve and Contingency Fund,
consisting -of, at a2 minimum, .thre_:e separate sub-funds. The first shall be an overhaul sub-fund in
which a reasonable portion of Revenue Requirements shall be set aside for periodic overhauls of
the Project in accordance with Prudent Utility Practice ("Overhaul Sub-Fund"). Additional

reasonable reserves shall also be collected: in Revenue Requirements and set aside for other

_contingencies in two additional contingency sub-funds, one funded solely from an allocation of

Revenue Requirements attributable solely to Financing Participants and one funded solely from - .
an allocation of Revenue Requirements attributable solely to Non-Financing Participants. The

total amount to be contained in the latter two contingency sub-funds shall be no less than fifty

($50,000), there shall be ratable contributions to-such funds such that they shall be fully funded .

within twelve (12) months of any deficiency. The trustee under the Trust Indenture may, under
the provisions of the Financing Agreement, demand that OMEGA JV6 make withdrawals from
the contingency sub-fund in-the Rgscrvé and Contingency Fund established for the Financing
Participants for application as provided in Section 3.03(d) of the Trust Indenture. OMEGA JV6
shall deposit to the credit of such contingency sub-funds amounts to be credited thereto pursuant
to the provisions of Section 12(B) hereof.

(G) To achieve the efficient management a-nd ope_ratién of the Project, the Participants
hereby -authorize the execution, or approve the -g%m_@_g_by AMP-Ohio, of such Related
Agreements as are set forth in ,Appeﬁ&ix F for the management -of the Project and business of
OMEGA JV6 and such. other agreements and any supplements, modifications, renewals or -
replacements to the same as OMEGA JV6 deems necessary or. convenient to carry out the

purposes of this Joint Venture Agreement; provided, however, that, if required by the Financing
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Agreement; ‘such - Related Agreements- and any supplements, modifications, renewals or
replacements to-the same, shall: (i) meet all the requirements -of the Internal Revenue Code of

1986, as amended, as well as applicable Internal Revenue Service rulings, regulations and

procedures in order to assure that the Project will not be considered to be used in the trade or

business of any person other than a governmental unit; and (if) meet all requirements of any
required licenses or permits. OMEGA JV6 may also employ, on such terms and conditions as it .
deems appropriate,-spéb_iai legal counsel or other emplo)-'e,es or experts as may be necessary or N
convenient for the furtherance of the business of OMEGA TV6. The organization and structure
of OMEGA JV6 shall be as provided in the Regulations. . .

(H) ~If at any time any Participant has Project f’ow.er or renewable or green attributes
or like environmental credits in excess of its needs, it may r_equest---OMEGA JV6, acting on
behalf of such Participant, to make available or sell and deliver any or all of said- Participant’s
Project Share of the same and OMEGA JV6 shall attempt to sell such surplus to any entity on
such terms énd- for such -pe_r'io_él as OMEGA V6 deems appropriate, after consultation with said
'P-articipa-nt, ‘and as OMEGA JV6 deems not adverse to-the tax or regulatory status or other
interests of the 'Paxtic‘i;';ant,_the- other Participants and OMEGA JV6. - All revenues received by
OMEGA JV6 from any such sales shall be credited to the account of such Participant; provided
however, that nothing contained herein, except to the extent revenues are actually -receiv.é_d by
OMEGA JV6 for such sales hereunder, shali. relieve “sﬁ.c'h. Participant from -any obligation
hereunder, and; provided further, 'ho'v-Ve.ver, that the emergency use by a Participant to .lwho\se
electric “system a portion of the Project’s generating facilities are connected: shall be. in
accordance with agreements between OMEGA. JV6 and such Participant. The initial sale of such

attributes shall continue by AMP-Ohio as-agent for OMEGA JV6, pursuant to the Energy

15



10
11
12
13
14
15
16
17
18
.19
20
21

22

OMEGA JV6

izes_and

Attributes. Agreement, attached hereto as Appendix F-3, and OMEGA JV6 recogr

approves that such agreement may require that the Project be named pursuant to such agreement

and also approves AMP-Ohio’s retention of the $1.00 per MWh marketing fee thereunder. The
balance of the income and obligations to provide green or renewable attributes or Project Power
thereunder shall be assigned to OMEGA JV6

@ Upon the unanimous -approval of all Participants, provided that no,Part_i'cipant’s

Project Share in kilowatts exceeds the maximum amount approved in legislation authorizing

participation in OMEGA JV6 or subsequent legislation mé'r.e.a_sing such 'amQ,un_f adopted by the
Utility Governing Body, OMEGA JV6 may add additional wind turbines to the Project. Each
Participant shall provide its Project Share (computed in accordance with Section 4(D)) of the
Project Costs of the additional wind turbines in accordance with S;ect'_ion 4(8). Upon such
approval, appropriate changes to Appendices A, B, C, and D shall be made to reflect the same

SECTION 5. ALLOCATION OF COSTS, CHARGES; PAYMENT

(A) OMEGA JV6 acting on behalf of the Participants shall establish and maintain,
and each Participant, severally and not jointly, agrees to pay, the sum of :_(i) charges reflecting the
costs associated with such Participant's respective Project Share and (ii) charges reflecting
availability to and usage by or.on behalf of such _Participém of -_;Project Power and the contractual
rights and operating arrangements necessary or desirable to make Project Power available for
delivery at the Point of Availability, all -as set forth he:nein-.an_d in the Charge .Appendix and
included in the Participant’s Project S'inare of Revenue Re.qﬁirements.- ‘Such charges shall, in the
aggregate,. provide revenues. which are 'suﬁicieﬁt, but only sufficient, to meet t,hé.esti-mated
Revenue Requirements. "Revenue Requirements" .shall be the sum of Operating Expenses and

Other Required Payments.
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"(B)' - The initial Charge. Appendix is éﬁaChed as Appe.ndix B. At such intervals as it
shall determine appropriate, OMEGA JV6 shall review and, if necessary, shall revise the Ché.rgc o
Appendix: to ensufe that the charges un_der' this Joint Venture Agreement continue to (i) rgéover_
OMEGA JV6's estimate of the Revenue Requirements, (ii) represent an appropriate allocation of

the Revenue Requirements among the Participants in accordance with the provisions of (A)(®)

‘and (ii) of this Section 5 and (iii) recognize other factors or changes in _ser..viée conditions as

determined appropriate by OMEGA JV6. OMEGA JV6 shall mail to each Participant a copy of

the revised Charge Appendix, setting forth the effective date thereof. Each Participant agrees - -

‘that the revised Charge Appendix, as determined from time to time by OMEGA JV6 in

accordance with this-Section 5, shall be deemed to be substituted for the Charge Appendix

previously in effect and agrees to pay the charges thereunder in accordance with such revised

Charge Appendix. Unless otherwise determined by OMEGA JV6, the Charge Appendix shall

include charges (i) consisting of (a) a demand charge, which shall be principally designed to
recover fixed costs (including any fixed costs of applicable Transmission Service not included in

(ii)); and (b) an energy charge, which shall be des1gned principally to recover the vanable costs

. of providing PrOJect Power and delivery thereof net of any revenues related to the. sale of green

or renewable energy atiributes or like credits or 're'venues-; and (ii) reflecting such other factc_);s
relating aﬁy individual Participant's distinct costs, such as ‘costs: associated with Transmissipn _
Service in the control area in which Project Power is .de-ﬁvered, and costs incurred for reactive
power requirements as set forth in Séct‘ion 10. The determination of the ener,'gy;.jcharg:e, ﬂea.ch
Month - shall be -made- by appropriate *officials .or. agents ;'-de_signéted by . OMEGA - JV6.
Accordmgly, formal action by the OMEGA JV6 Board of Participants to-approve:the energy |

charge 50 determined each Month shall not be required.
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(C) On or before the 15" day-of eaéh Month following the Month mwluch the -
Closing Date occurs, OMEGA JV6 shall render t§ each Participant a Monthly invoice showing
the amount payable by such Participant pursuant to the Charge Appendix in respect of OMEGA
JTV6's Revenue Requirements for-the immediately preceding Month, and such Participant shall
pay such amount to OMEGA JV6 at its principal office, or to such other person atlsu.chﬂ other
address as shall be _desi-gnated by OMEGA JV6 by written notice to each Participant, at such-
time end in such manner as shall provide to OMEGA JV6 funds available for use by OMEGA
JV6 on the ﬁ_rét banking day following the 1 5% day after the d_aie'of the Monthly invoice but not
before the twenty-fifth day of the Month in which the invoice is rendered: In rendering such
Monthly invoices OMEGA TV6 may utilize estimated data which shall be reconciled a5 soon as -
practicable after actual data becomes available. - Upon request, OMEGA JV6 -shall prqyide a
detailed breakdown of the invoiced amount.

(@)  Inorder to provide a reasonable initial amount of operating funds to OMEGA JV6 .
and notwithstanding any other provision of this Section 5, OMEGA JV6 may render each
Participant, and each Participant shall pay, an initial invoice representing such Participant's :sl.har:e
of working capital for Operating Expﬂenses in proportion fo each Participant's Project Share.
Such invoices shall be paid in the same manner as other invoices under this Joint Venture
Agreement.

(E)  If any Participant does not make a'reqﬁif;ad payment hereunder in full in funds
available for use by OMEGA JV6 _on. or before the close of business on the due date thereof, 2
delayed-payment ché:ge on the unpaid amount due for each day overdue will be imposed, in
addition to any other _rem_ed}-r. or penalty permitted by this Joint Venture Agreement or by law, at

the “applicable average prime rate” from said due date to the date of payment. Th.e applicable
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average prime rate for each Month, or ény'paﬂ thereof, shall be the arithmetic mean, to the .

nearest one-hundredth of one percent, of the prime rate values published in.the Federal Reserve

Bulletin for the fourth, third and second Months preceding the due date, or the maximum rate
lawfully payable by.-.such Participant pursuant to Federal or Ohio law (or municipal charter, if

applicable), whichever is less, together with any damages or losses that are incurred by any other

IParﬁcipant- or- OMEGA JV6 during such Month 2s a result of such failure to make fimely

payment and that are not compensated by such delayed-payment charge. The interest required to

be paid hereunder shall bé compounded Monthly.

(F) -~ In the event of any dispute by any Participant as to any portion of any Monthly :

invoice, such Participant shall nevertheless pay the full amount of the Monthly invoice, inclu(::l_ing

the disputed charges, when due and shall give written notice of the dispute to OMEGA JV6 not

later than ninety (90) days from the date such payment was due. -Such notice shall identify the .

disputed invoice, state the amount in dispute and set fort,ﬁ a full explanation of the grounds on

which such dispute is based. ‘No adjustment need be considered or made for disputed charges

-unless n_oﬁce is given as aforesaid. -OMEGA JV6 shall give consideration to such dispute and

-shall advise suchParticipant with- regard to-its position r¢lative thereto within sixty (60) days

following receipt of such written notice. Upon final determination (whether by agr_.eement,
arbitration, adjudication or otherwise) of the correct amount, any difference between such correct
amount and such full amount, together with interest (from. the date of the disputed payment to the
due date of the-Monthly invoice next:;submitt,ed to the Participant after such deterqﬁnaﬁdn) at the

rate which would apply under this:Joint Venture Agreement to. overdue payments by such

Participant pursuant to Section 5(E), shall be subtracted by OMEGA JV6 from the invoice next

submitted to such Participant after such determination or paid by OMEGA JV6 to the Participant -
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in funds available for use by thé Participant on the due date of such next Monthly invoice.

(G)  In the event that at any time OMEGA JV6 shall determine that it has rendered 2
Monthly invoice containing a billing error, OMEGA JV6 "shall furnish -promptly to each
Participant whose Monthly invoice was in emror a revised Monthly invoice with the error

corrected which shall be subject to the same payment provisions of this Joint Venture Agreement

~as are applicable to the original Monthly invoice.  The revised invoice shall establish a new

payment date for the Monthly invoice and if the 'Municiﬁa_lity has paid any incorrect amount in
excess of the correct amount, such excess shall be prompily refunded. When estimated values
al_;e'used to invoice hereunder, the resulting invoices shall not 15._e construed as billing errors.
Adjustments without interest shall be made on a subsequent Monthly invoice to account for the
difference between estimated and actual values as soon as practicable after actual data becomes
available.

" (H) (i) The obligation of each Owner Participant, to make payments under ﬂﬁs Joint
Venture Agreement for its share of the Operating Expenses component of Revenue
Requirements, shall constitute an obligaticn of such Participant payable as an O&M Expense of
its municipal electric utility system, and such payments shall be made as an obligation of
ownership of such Participant’s Project Share.. The -obligaﬁon of each Owner Participant to
make payments for the Other Required Payments components of the:Revenue Requirements
shall be made as an obligation of ownership and shall .con'sti’cu_te an obligation of such Partic'i_pan’t
payable from the revenues of its muﬁicipzﬂ electric utility system after provision for the O&M
expenses and scﬁior debt service, including, for Financing Participants, payments due under the

Financing Agreement, or from any other legally available funds.
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(i)  The obligation of each Purchaser Participant to make payments under thls .
Joint Venture Agreement for its share of the Revenue Requirements shall constitute an obligation
of such Participant payable as an O&M Expense of its mux_xiéipal electric utility system, and such
payments shall be made 4s an obligation contingent only upon Project Power not being -
Unavailable to the Participant.

"(ifi) - No Participant shall be required to expend funds for payments undé; this
Joint Venture Agreement derived from sources other than the revenues of its municipal electric
utility éystem, althoﬁgh nothing herein shall be construed as preventing such Participant from

doing s0. In no event shall any Participant be required to make payments under this Joint

Venture Agreement from tax revenues. “Except as otherwise expressly provided herein, as, for

example, m Paragraph H(ii) of this Section 5, the obligation -of each Participant to make
payments under this Joint Venture Agreement shall not be Subjegi 1o any reduction, whether by
offset, counterclaim, or otherwise, and such payment obligations of such Participant shall not be
conditioned upon the performance by :any other Participant or by OMEGA JV6 of their.
respective obligations under this Joint Venture Agreement, the Related Agreements or any o:tiler
agreement; provided, however, that nothing contained herein -shall be cons_tmed fo prevent or:
restrict such Participant from asserting any rights which 1t may have against OMEGA V6 undler'
this Joint Venture Agreement or under any provision of law, including institution of le“gg‘l

proceedings for specific performance or recovery :of damages.
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SECTION 6. SCHEDULING AND DISPATCHING

As the generation of Project Power is dependent upon wind and is neither schedulabl_e nor
dispatchable, each. Participant shall be entitled to receive each hour, in_ accordance with
Appendix I, an amount of power in kilowatts, equal to the product of its Project Share (percent)
and the Project Capacity, as specified on Appendix D. Should conditions change as a result of |
the factors enumerated in Appendix I, or for other é.ppropriate reasons, OMEGA JV®6, on its own,
or at the request of any Participant with OMEGA JV6's approval, such gpproy.al not to be
unreasonably withheld, may modify the scheduling and dispatch protocol set forth herein and on
Appendix I, in which case Appendix I shall be modified to reflect the same. The Participants
also reco,grﬁze that the sale of green or renewable attributes, pursuant to the Energy Atjributes
Agreement, or otherwise, may require delivery of Replacement Power to the .,Parﬁcipénm in
amounts corresponding to the output of the Project. |

SECTION 7. ELECTRIC CHARACTERISTICS; POINTS OF AVAILABILITY,
MEASUREMENT OF ELECTRIC POWER AND ENERGY FURNISHED

P_rqj,ec't_ Power furnished or made available hereunder shall be alternating-current, three
(3) phase, sixty (60) Hertz. Project Power scheduled pursuant to this Joint Venture Agreement |
shall be made availsble or delivered on each Participant’s behalf at the Points of Availability. It
is expressly understood that it is the responsibility of each Participant to arrange for any
transmission, wheeling or other service -ﬁecessary to transmit power and energy from the Point of
Avéilabuity to any other point,- including its Point of Delivery, whether through 2 Related
Agreement or otherwise, aﬁd failure of any P.azticip_aﬁt to make such arrangements shall not
relieve the Participant from any obligation under this Joint V.énnne Aéreemenﬁ PVOV?&“"
however, that OMEGA JV6 will assist the Participants or act as their agent for purposes of

securing arrangements to transmijt Project Power from a Point of Availability to a Point of
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Delivery.. The Points of Delivery as well as :poirr_t,s of measurement, delivery voltage.and other

conditions of service shall be as set forth on Appendix C or as otherwise agreed between

‘OMEGA JV6 and any Participant or as otherwise determined pursuant to policies and procedures

adopted by OMEGA IV6, in which case Appendix C shall be modified accordingly.. - Initial
deliveries hereunder shall be consistent with the Energy Attlibutes Agreement. . .
SECTION 8. METERING - | _
To the ':exrent necessary, OMEGA JV6 shall install, maintain and operate, or cause to be
installed, maintained and operated, any metering erluipment., including area interchange metering

and telemetering equipment, required to measure the power and energy produced or delivered

pursuant to this Joint Venture Agreement. - Each Participant agress to cooperate with OMEGA

JV6 as necessary to enable OMEGA JV6 to meet its obligations. pursuant to the immediately
preceding sentence; provided, however, that metering by a Participant to whose electric syét_em a
portion of the Project’s gerxeraﬁng facilities is connected shall be in -accordance with amy
agreement between OMEGA JV6 and such ?articipant w'ithlr_espect thereto.

SECTION 9. RIGHT OF ACCESS
Duly authorized representatives of OMEGA JV6 shall be permitted fo enter any

Partxc1pant's premises at all reasonable tunes in order to carry out the prowsrons of th1s Joint
Venture Agreement, and duly authonzed representatrves of any Partlmpant shall be penmtted to

enter OMEGA J'V 6's premises or apy Project sites at all reasonable times in order to carry out the

provisions of this .'Iomt Venture Agreement and, w1th regard to the Pro_]ect conduet such

mspectlons as are reasonable under the crrcumstances

SECTION 18. REACTIVE POWER POWER FACTOR
It is understood by the Parties that, unless otherwrse agreed in writing, each Participant

shall furnish or cause to be furnished, at its own expense, its own reactive power requirements.
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Tt is also understood that any availability of power and energy from the Project pursuant to this .
Joint Venture Agreement may-require such Participant to maintain a specific power factor .or
keep its power factor within a specified range. Uﬁless otherwise agreed in ‘writing, such
Participant shall take all steps necessary to maintain the range or specific power factor required.
Unless otherwise agreed in writing, OMEGA JV6 may levy a charge to any such Participant
equal to OMEGA JV6's cost of obtaining reactive po.wero_r power factor correcting equipment if |

such Parficipant fails to correct any such problem within a reasonable time of notification by

OMEGA JVé6 that such a problem exists. It is further understood that should a Participant

designate delivery of power and energy hereunder to some -otlic‘:_r entity, then such Participant is
responsible for arranging for such entity to comply with the provisions of this Section 10.
SECTION 11. UNCONTROLLABLE FORCES
Neither OMEGA JV6 nor any Participant shall be considered to be in default in respect
of any obligation hereunder (other than the obligation of each Participant to make any payments. -
required by-this. Joint Venture Agreement for Revenue Requirements or.otherwise) if prevented

from fulfilling such obligation by reason of Uncontrollable Forces. A party rendered unable to

fulfill any such obligation by reason of Uncontrollable Forces shall exercise due diligence to

remove *a;_uch inability with all reasonable dispatch except in .no case shall any Party be required
by reason of this provision to settle any labor dispute.

SECTION 12. INSURANCE |

(A) OMEGA JV6 shall maintain, or cause to be maintained, in force, insurance with
responsible insurers with policies payable to OMEGA JV 6 on behal_f of the Participants, ‘against
risk of direct physical loss, damage or destruction, at least to the extent that similar insurance is’
usually carried by utilities constructing and operating facilities of the nature of the facilities of

the Project, including liability insurance, all to the extent available at reasonable cost and subject
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to reasonable deductible provisions in accordance with Prudent Utility Practice. OMEGA JV6

may also maintain such other insurance as it deems reasonable for the benefit of OMEGA JV6

~ and the Participants. To the extent necessary to protect their respective interests, the Participants

shall be named additional insure,,d on such policies. N.OIWi’ChStal;ldingt the foregoing, OMEGA
JV6 may, to the extent permitted by the Related Agreements, the Financing Agreement, Self-
insure or participate in‘a program of self-insurance or group insurance to the extent it receives a.
‘written opinion of a qualified insurance consultant that such self-insurance, after- consideration pf _
any existing or required reserve deposits, is reasonable. .

(B)  Proceeds of liability insurance -shall»be_.appf_ied by OMEGA JV6 to ’l‘iabi-li-'t.y,in
re,s_pe.ct.of which such proceeds were received.- .Proc.ecd-s of casualty insurance éhall, at the
option of OMEGA JV6, be deposited in the overhaul subfund of the Reserve-and Contingency
Fund _-a-nd .épplied to repair the damage or to a;i.dr,ess any other éircumsta;nce that resulted in the
receipt -of such proceeds or; if the unit or other Project asset damaged or affected cannot be |
repaired or replaced, or such repair or replacenient is unwise, in the judgment of OMEGA.JV6,
taking into account the relative costs, benefits and feasibility of such repait and replacement,
OMEGA JV6 may pay, or direct payment: of, such casualty insurance proceeds and other sums
received on account of such casualty to the credit of the contingency sub-funds in the Reserve
and Contingency Fund pro rata in accordance with the ratio of the Project Shares. of the
Financing Participants to the Project Shares of all the Péﬁic‘ipants and the Project Shares olf the
NOn-Finaaﬁcing Participants to the Project Shares of all the Participants. - - .-

SECTION 13. ACCOUNTING

OMEGA JV6 shall kéep accurate records -and. accounts-relating to this- Joi_n’_;_Ventu;e
Agreement substantially in accordance with the Uniform System of Accouats, separate and

distinct from any other records and-accounts. ‘Said accounts shall be audited each Year, which
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shall be OMEGA JV6's fiscal year, by a firm of independent certified public accountants,

experienced in public fmance'a_nd electric utility accounting and 97f favorable reputation, to be

employed by OMEGA JV6 and selected in accordance with R.C. §115.56, if applicable.

Alternatively, in the event that the Auditor of the State of Ohio performs such an audit, then
OMEGA JV6 may utilize such audit in lieu of that provided for above, t0 ;“the extent allowed by
law. A copy of each annual audit along with an annual report of the operations of OMEGA JV 6,
shall be furnished by OMEGA JV6 to each Participant, AMP-Ohio, and the Auditor of the State .
of Ohio, and to any other agency required by law, w1th1n a iré.asonable time after the end of each

Year, or such other time as is required by law. Each Participant and the Auditor of the State of

‘Ohio shall also be furnished with a copy of any written comments and recommendations

associated ‘with such audit. All such audits shall conform to any applicable legal requirements.
Each Participant agrees to keep accurate records and accounts -rclatiné to the conduct of its
municipal electric utility system.

SECTION 14. INFORMATION TO BE MADE AVAILABLE

(A)  Upon written request to OMEGA JV6 by any Participant:

(i)  all drawings, plans, specifications and contracts relating to the planning,
engineering, construction and operation of the Project, or otherwise relating to OMEGA JV6, ..
shall be made available at OMEGA JV6's office for examination by the. Participant, its agents
and representatives provided, however, that to the extent '_iaermi.tted by law, any such 'inf'cfrmaﬁon
designated as proprietary or otherwise inappropriate for .p.u'blic release by OMEGA JV6 shall be
treated as such by such Participant;

(i)  copies of all operating and financial records and reports relating to the

Project in the 'posse,ssion of OMEGA JV6 shall be made available at. OMEGA JVé's office for

examination by the Participant; and
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" -(iii) copies of insurance policigs (or certificates of insurﬁnce) carried pursuant
to Section 12 shall be provided to the Participant; and -

(B) - Each Participant shall, upon written request, furnish to OMEGA JV6 all non-
privileged and non-proprietary such information, certificates, engineering reports, feaSibﬂity
reports, financial invoices, opinions of counsel and other doeuments as shall be reasonably
necessary in connection with the performance of OMEGA JV6's or the Participant's obligaﬁo,us
under this Joint Venture Agreement. -

(C) OMEGA JV6 and each Participant will promptly furnish to each other such other
information as may be reasonably requested from time to time in order to carry out the intent and
purpose of the Joint Venture Agreement.

SECTION 15. SEPARATE FUNDS; ASSIGNMENT OF INTEREST .

All revenues and other finds of OMEGA JV6 shall be separate and apart from all other
borrowings, indentures, revenues and funds. Except as provided in this J oint Venture Agreement _
or 1n the Fmancmg Agreement, neither OMEGA JV6 nor 1ts agenl:s shall pledge or a531gn any
right, title or - interest in, to or under any of the foregoing, or this Joint Venture Agreement or
otherwise make available any of the foregoing, to secure or pay any-indebtedness .-or oBli_gation of
OMEGA JV6 other than as necessary to.carry out the purposes of this J oint Venture Agreement.

SECTION 16. DISPOSITION OR TERMINATION OF THE PROJECT . |

(A)  Except as provided in this Joint Venture Agr.eemcnt, OMEGA I‘Vﬁ sihall not sell
or otherwise dispose of any interest in all or any part of the Project without the approval of a
Super Majority; provided, however, that OMEGA JV6 may provide for the sale or other dxsposal
of any property or contract _ngh-ts associated with the Project whlvf;'h' is su:r.plus, obsolete or
otherwise not required for the operation of the Project and either (i) the original cost of such

property in 2003 dollars is less than two hundred fifty thousand »dpllms ($250,000), or (if)

27



10

11

- 12

14
15
16
17
18
19
20

21

23

OMEGA JV6

OMEGA JV6 receives a certification from a qualified independent engineering consultant that
such sale will neither materially adversely affect the operation of the Project nor increase

Revenue Requirements, and shall deposit the net proceeds of any such disposition to the credit,

pro rata, of the appropriate contingency subfunds in the Reserve and Conti_n_gency Fund; and, ~

provided further, that any sale or other disposition of an entire unit of the Project shall be subject
to the prior written consent of the Participant, if any, in which such unit is _lo.catgd.

(B)  The Project or any part thereof shall be terminated, and OMEGA JV6 shall cause
f_suCﬁ facilities -'-to be sal\}aged, discontinued, decommissioned, retired, and dispos_ed of or'sold in
whole or in part and on such terms as OMEGA JV6 determines to be reasonable and appropriate,
when:

(i) OMEGA JV6 determines that it is unable to operate such facilities due to
permitting, licensing or eperating conditions or other causes which are beyond its control; er
| (i) OMEGA v ¢ determines that such facilities are not capable of
ejconomi_cally &eﬁvexing energy consistent with Prudent Utility. Practice or it is not in the
economic interest of the Participants to maintain the facilities; or
(i) OMEGA JV6 determines to do so.

(C) Any excéé;s of funds :cre.ated"b_y_. such sale; after the pfovisi.on for payment of all
Operating Expenses or other payment obligations of OME_GA JV6 and the retirement or
defeasance of all outstanding Bonds in accordance with t];le Trust Indenture, shall be refunded to -
the Non-Financing Participants in proportion to each such Participant’s Project Share and to
Financing Participants first by credit agfainst ecach such Financing Participant’s respective
:obligatib_ns under the Financing Agreement in accordance with the provisions thereof, to the

extent such obli_gaﬂbn_s shall have not been satisfied, and then refunded to such Finahcmg
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Participants in proportion to _e.ach.-such Financing Participant's Project Share.

(D) Any-other excess funds held pursuant to the terms of tlns Joint Venture Agreement
on the date of termination hereof shall be paid to the Participants in proportion to their respective
Project Shares.

SECTION 17. ADDITIONAL COVENANTS OF PARTICIPANTS . -

(A) | Ez_ich'-Participax;t covenants and agrees that it shall net sell, lease or bthcrwise
dispose of all or substantially all of its municipal electric uﬁlity distribution system except 611 no- .
less than _one',hun.dred—;eighty (180) days' prior written notice to OMEGA.JV6 and, in any event,
shall not so sell, lease or -otherwise dispose of the same unless OMEGA JV§6 shall reaso.nab‘l?
determine that all of the following conditions are met: (i) such Participant shall assign its
ownership interest in the Project and this Joint Venture Agreement and its rights hereunder in
writing to the.purchaser or le.s'se;e' of the muni.;:ipa-l electric utility distribution system and such
purchaser or lessee, as a_ssign'e.e of rights and obligations of sucﬁ Participant under this Joint

Venture Agreement, shall assume in writing all obligations (except to the extent theretofore .

discharged or, otherwise provided for in a manner acceptable to the other Participants) of such

Participant under this Joint Venture Agreement; (ii) if and to the extent necessary to reflect such
assignment and assumption, OMEGA JV6 or the remaining Participants and such assignee shall -
enter into an agreement supplemental to this Joint Venture Ag_iecment to clarify the terms on
which such assignee shall exercise its ownership nghts and obligations hereunder; (iif) spcﬁ

assignment will not material'ly.a&versely affect the security afforded by the provisions of this

Joint Venture Agreement for payment of Revenue Requirements hereunder; and (iv) OMEGA '

JV6 shall ‘have received an opinion or opinions -of counse] of recognized standing selected by
OMEGA JV6 stating that such assignment: (a) is lawful; (b) will not adversely affect OMEGA

JV§'s tax or regulatory status; (¢) will not adversely affect the remaining Participants' rights; and -

29



- 10

11

12

13

14

15

16

17

18

19

20

21

22

23

OMEGA V6

(d) will not adversely affect the legality of this Joint Venture Agreement or the activities
contemplated hereunder. Notwithstanding the foregoing, if OMEGA V6 'ré-aSOnably -determjnes
that the assignment of this Joint Venture Agreement, pursuant to the immediately preceding
sentence in connection with the sale, lease or other disposition of a Participant's municipal .
electric utility distribution system, could reasonably be expected to result in any increase in the
Revenue Requirements to be charged to any of the remaining Participants under this Joint
Venture Agreement, OMEGA JV6 may, by delivery of written notice thereof no Jater than one
hundred-twenty (120) days following receipt by OMEGA JV6 of rotice pursuant to the
immediately préﬁediﬁg sentence, tefuse to approve such sale, lease or other disposition and,
effective upon such sale, lease or other disposition, should such disposition nonetheless occu_;',
terminate all of such Participant's rights and obligations under this Joint Venture Agreement
(except to the extent of any obligations theretofore aé_crued)§ provided, however, that prior to the
effective date of any such termination OMEGA JV6 shall have arr,éngcd for the assignment by
suth Participant of its rights and obligations (except to the '.ext.ent theretofore discharged or
otherwise pr:ovidedl_fo_r in a manner acc'epta-ble to the other P:anticipanIS) hereunder to another
enﬁty which lassumeé in writing all obligations of such 'P:articipant hereunder (except to the
extent theretofore discharged or otherwise provided for in a manner acceptable to the -other
Participants) and which satisfies each of the conditions set forth in Clauses (ii) throngh (iv) of |
this Section 17(A); provided, Jfurther, that nothing cor;t'ajned' in-this Section 17(A) shall be
:construgd to prevent or restrict any Participant from issuing or leaving - outstanding fevénue
bonds and mortgage revente bonds for purposes other than the Project (subject o the .prbvisions
of Section 17(G)), secured by a mortgage of the- property, excluding any ownership or other

interest in the Project, or revenues of ‘such Participant's electric utility system, including -a
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franchise, in accordance with Article XVIII, Section 12 of the Constitution of the State of Ohio.
Each Participant agrees to_cooperate in effecting any assignment pursuant to the immediately
preceding sentence. -

{B)  Each Participant covenants and agrees that it shall take no action the effect of

which would be to prevent, hinder or delay OMEGA JV6 or any other Participant from the

timely fulfillment of its obligations under this Joint Venture Agreement, any Related _Agl'eemeﬁt
the F'inanciri_g Agreement or any required licenses -or permits; provided, however, that nothin_g :
contained herejn shall be construed to prevent of restrict such Participant from asserting any
rights which it may have against OMEGA JV6 or any other Participant hereunder or-under any
provision of law, including institution of legal proceedings for specific performance or recovery
of damages, or as a covenant not to compete. |
(C)  Each Participant éovenants and agrees that it shall, in accordance with Prudent
Utility Practice, operate the properties of its municipal electric utility-distribution system and the |

business in connection therewith in an efficient manner, and maintain its municipal electric-

utility distribution system in good repair, working order and condition; provided, however, that . . -

this covenant shall not be construed as requiring such Participant to expend any funds which are:
derived from sources other than thé_ revenues of jts muhi_cjipa-l electric- utjlity system, although-
nothing herein shall be construed as preventing such Participant from doing so.

(D) - Each Participant covenants and agrees thatl it shall not issue bonds; notes or other
evidences of indebtedness or incur lease or contractual obligations which are payable from the -
revenues derived from its municipal electric utility system superior to the payment of the O&M
Expenses of its municipal electric utility system; provided, however, that nothing herein shall

limit such Participant's present or future right to incur lease or contractual obligations which are
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payable on a parity with O&M Expenses; or issue bonds, notes or other evidences of
indebtedness payable from revenues subject to only to the prior I;a'y'men_t or provision for the
payment of O&M Expenses of its municipal electric utility system.

(E)  Each _Pantici_pant covenants and agrees to use all reasonable efforts to take all
lawful actions necessary -or convenient to fulfill all of its obligations under this Joint Venture
Agreement.

(F)  Each Pa_ft_ic'i‘pan-t covenants and dgrees-that it 'shall make available any and all of -
its righ’tfs-of-w,éy on a reasonable basis for the ﬁsc of OMEGA JV6 to the extent the same can ;bé

reasonably accommodated and are necessary or-convenient in furtherance of the obligations and

‘business of OMEGA IV6 hereunder and shall cooperate, including the exercise of its powers of

appropriation and condemnation, with OMEGA JV6 and the other ,Pariticipanté to acquire any
and all property necessary for the proper and efficient operation of the Project and delivery of |
__Pioj.ect Power to or for the benefit of the Participants.

(G) Each Participant covenants and agrees that it éhall not mortgage or take, or faiil_ to
take, any other action which would create or result in-any lien or other security interest in the
Project. |

(H) Each Purchasing P.artiéipa-nt covenants and agrees that it will in good faith, but
only to the extent the same is reasonable iﬁ s’ﬁch Purchasing Participant's sole discretion taking
into account the totality of the circumstances,- cn'deav;)r to remove any legal and practical
impediments to its becoming an Owner Participant at the earliest possible time. -

SECTION 18. DEFAULT

(A) In the event (1) any payment due from any Participant under this Joint Venture
Agreement rem_é.ins unpaid subsequent to.the due date th,er.eéf or (ID OMEGA V6 is notified by

AMP-Ohio that a default has occurred under the Financing Agreement and is continuing, such
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event shall constitute-a default hereunder and O_ME_GA JV6 may,.and in the case of a default by

a-Financing Participant, may, and if so directed .by AMP-Ohio, -éh,all, upon fifteen (15) days’

~ written notice to and at the cost and expense of such defaulting Participant, (i) withhold any

‘payments otherwise due such Participant and suspend deliveries or availability of Project Power

to or on behalf of the defaulting Participant under this Joint Venture Agreement, (ii) bring any

suit, action or proceeding at law or in equity as may be necessary or appropriate to enforce any

covenant, _égreement or obligation against the defaulting Participant, or-(iii) take any other action . -

permmitted by i‘aw to enforce this Joint Venture=Agreéihent. U.pbn- suspension of the rights of the

defaulting Participant as provided in the immediately preceding sentence, OMEGA JV6 shall be
entitled to and may, and.in the case of a default by a Financing Participant, if so-directed by
AMP-Ohio, shall, sell or make available, ﬁ'oﬁx time to time, to any other person or persons any
Project Power assoéia.ted with the defaulting Participant's Project Share of Prpjé_ct Capacity, and
any such sale or sales may be on such terms and for such period deemed necessary or convenient
in OMEGA 7V6's judgment, which shall not be exercised unreasonably, to accomplish such sales
under then existing market conditions; provided, however, that no such sale-shall be made fora .
period exceeding two months. Any such sale of such Project P-o%r contracted for by OMEGA
JV6 under this Section 18(A) shall not relieve the defaulting Participant from any liability under
this Joint Venture Agreement or -thé defaulting Financing Participant from any liability ﬁnder the
Financing Agreement, except that the net proceeds of Su;_:h sale shall be applied in reduction of
the liability -(but not below zero) of such defaulting Participant under this Joint Venture
Agreement and, in the case of a Financing Participant, under the Financing Agreement. When
any default giving rise to the suspension of delivery of power and energy has been cured 111 less

than sixty (60) days subsequent:to such default and payment has been made by. the defaulting
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Participant to OMEGA JV6, and if a Financing Participant to AMP-Ohio, of all -co_st_sl and -
expenses incurred as a result of such default, the Participant which had been in default shall be
entitled to a resumption .of delivery of Project Power or other service pursuant under this Joint V
Venture Agreement, subject to any sales of Project Power to others entered into by OMEGA JV6
pursuant to this Section 18(A). OMEGA JV6 shall promptly notify all Participants in writing of |
any default by any other Participant which remains uncured for thirty (30) days or more..

(B)  If any Participant shall be in default under this Joint Venture Agreement, whether

under the terms of Section 18(A) or otherwise, -and--sucf'x- defauit cointinues for sixty (60) days or

more without reasonable and effective efforts by said Participant to cure such default, OMEGA
JV6 may, in addition to any other remedy available at law or equity, terminate the provisions of

this Joint Venture Agreement insofar as the same entitle the Participant to Project Power;

however, the obligations of the Participant under this Joint Venture .A-g-reemeni shall continue in .

full force and effect. OMEGA JV6 shall forthwith notify such Participant of such termination.
If the defaulting Participant is a Financing Parti.cipant_, OMEGA JV6 shall so terminate the Joint
Venture Agreement as to the defaulting Participant only if $o directed by AMP-Ohio. OMEGA
V6 sha;ll pursue, as to a defaulting Financing Participant, any remedy described in this Section
18(B) in .C.'oo.peraﬁon with AMP-Ohio so as not to interfere with AMP-Ohio's exercise of its
remedies under Section 12(B) of the F ixianci_ng Agreement.

© ‘The net proceeds of any sales described m Section 18 (A) and all other amounts
realized by OMEGA JV6 in enfor.ciné the provisions of this Joint Venture Agreement shall be
applied first to the payment or reimbursement of all costs and cxpenscs of OMEGA JV6 and
AMP-Ohio in such enforcement, second to the payment of ,any amounts due to OIVEGA W6 in

respect of its Operating Expenses, third, in the case of a Financing Participant, to the payment to
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1 AMP-Ohio of all amounts due and payable by the defaulting Participant, and fourth to the
2 ‘-payment to OMEGA JV6 of all other amounts.due by the default-iﬁ_g Paftic;ipa.nt under this Joint
3 'Venture Agreement. Any balance shall be transferred to the Overhanl Subfund pf.'the Reserve B
4 -and Co_ntingénc-y Fund.
s SECTION 19. WAIVER
;61 Any waiver at any time by any Party of its rights hereunder with respect to any default of
8  any other Party thér_eto, or with respect to any other -mattér-a;ising in connection with this Joint
9  Venture Agreement, shall not be considered a waiver with respect to-any subsequent default, _
10 right or matter. . |
11 SECTION 20. RELATIONSHIP TO AND COMPLIANCE WITH OTHER
12 INSTRUMENTS
ii n _isl' 'r{ecogniied by the Partlc1pants that OMEGA JV6 .in-undér.t.aldng., or causing to be
15 - undertaken, the :plénning, fumncing, c_oh,strﬁétion, reﬁx,rBi_shme_ni, acquisition, .oiﬁera;ﬁon and
16 maintéhaﬁce 6f the Project must .éomplﬁ’ with the rcquircménts of the Financiné Agreerhénf, the
17 Related A_greément&, and all .,app_licﬁble li-cenéés, permlts and r_eguiatbrj apbroyé.ls; 3ﬂe_cés§ér§ fof
18 such p;lannixig, ﬁna.ﬁcing, smng con—s@dio,n, reﬁiébisﬁﬁiéht,' acqmsmon, bbcra.ﬁén and
19 Ihahltenancg, and it is therefore agreed that this Joint Venture Agfeement should be 'con.sﬁ'i;cd‘i:r'_l
20 £~manner consistent with cc;ﬁ;pﬁancé with the provisions of the Fmancmg Agreethent" anci 'ail
21 such other licenses, permits, and _regulatéry ‘a,-pprox./als-.. |
2 " SECTION 21. MODIFICATION OR AMENDMENT OF THIS JOINT VENTURE
23 AGREEMENT : o . . . o
;: . Except to the extent bgherwise provided hgreip with respect to 'S_.l::lpp‘.lle.n".lenfs, '?mggdmegg_s
26  and modifications in the Appendices, and sgppllem_entai'_ agreements gpt.éred into pursuant to
27 Section 4(G), Section 17(A), Section 27@)war,1.d :Segf:iq;;t 32(B),  this Joint Venture Agrggmgqt
28 shall not be amended, modified or otherwise changed except by eri.tten instrument executed and
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delivered by each of the Participants; provided, however, that this Joint Venture Agreement shall
not in any event be amended, modified or otherwise changed in any manner that will materially
adversely affect the security afforded by the provisions of -the Financing Agreement; and,
provided further, that so long as any obligation of any Financing Participant is outstanding under
the Financing Agreement, no amendment of this Joint Venture Agreement that materially and
adversely affects the operation of the Project or its revenues shall be effective without the 'w;itt;en
consent of AMPO}uo |
~ SECTION22. OPINIONS AS TO VALIDITY

Each Participant, upon execution and delivery of this Joint Venture Agfeement, shall
furnish to OMEGA JV6 an opinion, substantially in the form of Appendix H, of counsel retained -
or employed by such Participant and licensed to practice law in Ohio. Upon request by OMEGA

JV6, on the Closing Date, each Participant shall furnish OMEGA JV6 with-a letter from the

-attorney or firm of attorneys which rendered the foregoing opinion confirming, as of the date

specified in such request, the foregoing opinion delivergd upon execution and déliv_ery .of this
Joint Venture Agreement and permitting any trustee, underwriter or other ?mc_h,as.er of Bonds
issued pursuant to the Financing Agreement or any placement agent to rely upop any such
opinion as if addressed to such person.

SECTION 23. MUNICIPAL OPERATION.

(A) OMEGA JV6, being a joint venture of mur._xicipal corporations, shall, from time to
time as appropriate, adopt by rcs,oluﬁon of its Board procedures requiring that, to the extent
required by law and to the extent pra;:tic,ab'le, OMEGA JV6 shall conduct its business ‘and
operations in accordance with the following general provisions of Ohio law governing the

operation of municipalities: -
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- (B - the provisions of R.C. Chapter 735 requiring competitive bidding in the
acquisition of certain goods and services;

(i)  the provisions of R.C. §731.55, et seq. and R.C. Chapter 135 regarding

public funds; and -

(iii) - such otherl provisions of Ohio law with  which OMEGA JV6 may be
required to conform or with which OMEGA JV6 deems it appropriate to comply.

B) Notw‘iihstanding any other_pr_ov:isions of this Agreement:

G OMEGA JV6 and .the Participants waive :competiﬁve bidding in the
acquisition of any Project facilitiés set fo._rt_h on Appendix L -tﬁat were constructed \01-' acquired by _ '
AMP-Ohio, or any_.P.érticipant, prior to such acquisition as well as any additional turbines added
to the Pr_oject that are acquired pursuaﬁt to the. terms hereof and pursuant to . AMP-Ohio’s
Request for Proposals under which the Project’s initial turbines were p:ovidcd'; and .

(i)  Upon a finding by OMEGA JV6 of emergency threatening the public,
health, safety or welfare as it relates to the Project or m other':appropriate_.circum;stances,
OMEGA JV6 may waive competitive bidding in appropriate circumstances.

SECTION 24. NOTICES AND COMPUTATION OF TIME . . -

Any notice or demand by any Participant to QMEGA TV6 under this Joint Venture
Agreement shall be deemed properly given if mailed postage prepaid and addressed to OMEGA
JV6 at the address set forth on Appendix J. Any not_ic:e or demand by dh?lEGA JV6 to any
Parthlpant under this Jomt Venture Aére_er_n‘en.t shall be deemed properly given if mailed postage -
prepaid and addressed to the Participant at the address.set forth on-Appendix J. In corhpﬁting
any period of time from any such notice, such period shall commence at noon on the date mailed.

The designations of the name and address to which any such notice or-demand is directed may be
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changed at any time and from time to time by any Participant's giving notice to OMEGA JV6
and all Participants or OMEGA JV6's giving notice to all Participants, as appropriate, as above -
provided, .at which time Appendix J shall be revised to reflect such change.

SECTION 25. APPLICABLE LAW; CONSTRUCTION

This Joint Venture Agreement is made under and shall be governed by the law of the ™ -

State of Ohio. Headings herein are for convenience only and shall not influence the construct,ion._
hereof. In the event of any conflict between the prpv'is‘ions contained in Sections 1 through 36,
-'in_clusivé, of this Joint Venture Agreement and any of the Appendices (excepting Appendices F-
2, G and M) , the appropriate provisions of Sections 1 through 36 shall govefn. :

SECTION 26, SEVERABILITY

If any Section, Subsection, Paragraph, Ciausc or provision or any part thereof of this
Joint Venture Agreement shall be finally adjudicated by a.court of competent jurisdiction to be
invalid, the remainder of this Joint Venture Agreement shall be unaffected by such adjudication.
and all the remaining provisions of this Joint Venture Agreement shall remain in full force and
effect as though such Section, Subsection, Paragraph, Clause or.pr'ov_i-s'ion or any part thereof so
adjudicated to lbe invalid had not, to the extent of such invalidity, been included herein and the
Joint Venture Agreement then interpreted to r.eﬂect the intention -of the parties to the greatest
extent permitted by law. .

SECTION 27.. ASSIGNMENT OF JOINT VENTURE AGREEMENT

(A)  This Joint Venture A'g_r.éemcnt shall inure to the benefit of and shall be binding
u_por:l ;he respective successors and assigns of the Parties to this-Joint Venture Agreement;
provided, however, that (i) neither .this Joint Venture Agreement nor any interest herein or,

except as otherwise permitted herein, in the Project, shall be transferred or-assigned by OMEGA:
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JV6 except with: the “consent in writing of each Participant, which.consent shall net be
unreasonably withheld, and (ii) except for an assignment by # Participant ‘with the consent of
OMEGA JV6 in accordance with Subsection (B) of ~this Section 27 or an assignment in
connection with the sale, lease or other disposition of all or substantially all of a Participant's
municipal electric utility distribution system as provided in Section 17(A) hereof, neither this .
Joint Venture Agreement nor any interest herein or the Project shall be transferred or assigned by
any Participant: . |

(B) A Participant may assign to any entity this Joint Venture Agreement and its rights

hereunder including its ownership or other interest in the Project if all of the following

conditions are met: (i) OMEGA JV6 consents in writing to such assignment, ‘which consent shall -

not be unreasonably withheld; (ii) the .aSsignment shall be evidenced by a written instrument

pursuant to which the assignee shall assume all obligations (except to the extent. theretofore

discharged or otherwise provided for in a manner acceptable to the other Participants) of such

Participant under this Joint Venture Agreement; (iii) if and to the extent necessary to reflect such
assignment and assumption, OMEGA JV6 and such -assignee shall enter: into an agreement
supplemental to: this Joint Venture Agreement to clarify the terms on which power and energy

from such ownership share are to be delivered hereunder by OMEGA JV6 to such assignee; (iv).

such assignment (a) does not require any modification to any Project licenses:or, permits by any

governmental entities with jurisdiction thereof or (b) any such modifications are duly approved,
and (V) OMEGA V6 _shall‘have:réceived an:opinion or opinions of counsel of necbgnize.d :
standing selected by OMEGA JV 6 stating that such assiénmcnt: (a) is lawful; (b) will not
adversely: affect OMEGA: JV6's:tax or regulatory status; (c) will not. adversely affect the

remaining Participants' ownership or other rigﬁi's; (d) will-not adversely affect the legality. of this
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Joint Venture Agreement or the activities contemplated hereunder; and (e) either will not require
approval by any regulatory body or all such approvals have been duly obtained. OMEGA JV6
shall not consent to the assignment of this Joint Venture Agr,e,emenf pursuant to the immediately
preceding sentence unless OMEGA JV6 reasonably determines that such. assignment is not

expected to result in any increase in the charges to any of the remaining Participants under this.

Joint Venture Agreement. Nothing contained in this Section 27(B) shall be construed to prevent = ~

Or restrict any Participant from issuing or leaving ou.té;'tanding revenue bonds and mortgage -
-,;revem.'le bonds, subject to the provisions of Section 17(G), secured by the revenues, or the
revenues and a mortgage of the property, of such Participant's electric utility system, including 2
franchise, in accordance with Article XVIIL, Section 12 of the Constitution of: the State of Ohio
so long as such Participant does not mortgage ‘or otherwise subject its ownership interest in the
Project to any liens created thereby.

I(.C) 1t is the paramount goal of the Participants that their joint venture, OMEGA JV 6,
having been created validly, continue to exist validly, under th§ laws of the State of Obio. To

that end and notwithstanding any other provision of this Joint Venture Agreement, each

Participant agrees that any default by such Participant under any bonds or other evidence of

indebtedness that gives rise to any sale, assignment, lease, coﬁvsyance, transfer .or other
disposition of any interest of such Participant under this Joint Venture Agreement or in or to-its
Project Share or the Project, whether by such Partic:ipam:. or any third party acting on bebalf of
such Participant er any trustee (other .fhan the trustee under the Tru{st Indenture), receiver or other
fiduciary purporting to act on behalf of ‘creditors of such Participant or its municipal electtic
distribution system constitutes a default hereunder. Such default shall "l“)e without the opportunity

to cure as provided in Section 18 if the sale, assignment, lease, conveyance, transfer or other
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disposition on account of the defaulting Participant, in the opinion of counsel to OMEGA JV6,
could result in OMEGA JV6 ceasing to exist as-a valid j oint venture under the laws of Ohio. -
SECTION 28, BENEFICIARIES

(A) Subject to the provisions of Section.33, this Joint Venture Agreement shall

constitute a binding agreement of each Participant with each other Participant and OMEGA JV6,

for the benefit of the Participants. Consequently, except as provided in Subsection (B) of thls
Section 28, -im other person other than any trustees -under the Trust Indenture and the Purchaser
'Pal’ciciﬁant Trust Agreement shall have any interest in, be a beneficiary of or be entitled to
enforce the provisions of the J o-irii Venture Agreement. | |

(B). - OMEGA IV6 ‘and .the Participants agree, -in-consideration of AMP-Ohio's

undertaking, on behalf of the Financing Participants, to issue its Bonds -payable solely from -

payments to be made by the Financing Participants under the Financing Agreement and under
this Joint Venture Agreement, AMP-Ohio shall be a third party beneficiary of the provisions of

this Joint Venture Agreement, -including in particular, and without limitation, the provisions-of

Section 18, but only to the extent necessary to protect its legitimate interests. OMEGA JV6and -

the Participants. further acknowledge the assignment by AMP-Ohio to the trustee under the lmtlal
Tl'ust Indenture- of certain of AMP-Ohio's rights under the-Financiing Agreement and under this
Joint Venture Agreement and égre,e that such trustee may exercise and enforce such rights under - :
this Joint Venture Agreement the same as if it were AMP-Ohlo :
SECTION 29; SURVWORSm-OE.OBLIGATIONS
_ ‘The termination of this Joint -Venture-Agrecment shall not -discharge any Party heréto
from any obligation - that it-owes to any other Party-under this Joint Venture -Agreement.by

reason of any transaction; loss, cost, damage, expense, or liability which shall occur or arise (or
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the circumstances, events, or basis of which:shall occur or arise) prior to such termination. Itis
the intent of the Parties hereby that any such obligation owed (whether the-same shall be known

or unknown at the termination of this Joint Venture Agreement or whether the circumstances,

*.events, or basis of the same shall be known or unknewn at the termination of this Joint Venture

Agreement) shall survive the termination of this Joint Venture Agreement.
SECTION 30. ARBITRATION; VENUE

(A) If a dispute between or among any of the Parties should arise under this Joint

Venture Agreement, any such Party may call for submission of the dispute to arbitration. If all

Parties to the dispute agree in writing to have the dispute submitted to arbitration, such -
arbitration shall proceed under the terms set forth hersin and shall be final and binding. In the
absence of such an agreement, the .dispﬁt_e may be submitted to a court of competent jurisdiction.

(B)  The Party calling for arbitration shall give written notice to all other Parties to this
Joint Venture Agreement setting forth in such notice the nature of the dispute, the amount of
money, if any, involved m such dispute, and the remed;' sought by the Party calling for
arbitration. |

(C) . Unless otherwi_s’e agreed, the arbitration shall be governed by R.C. §§2’711..O‘1 et
seq., and any applicable procedural rules of the Court of Common Pleas of Franklin qum-ty.-,

Ohio, except that such arbitration shall be before an arbitrator agreed to by. the Parties to the

arbitration, or, if they cannot agree, one appointed by such Court. Each Party to the arbitration -

shall pay a pro rata share of the costs and expenses.of the arbitrator,
(D) - In the event that any dispute arising under this Joint Venture Agreement shall
result in litigation, the Parties agree that exclusive jurisdiction and venue for. all litigation

proceedings shall only be proper in the Court of Common Pleas of Franklin County, Ohio. Each .
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“Party consents to such jurisdiction and venue and agrees not to raise the issues of lack of

jurisdiction; improper venue or inconvenient forum in any such litigation.

SECTION 31.. LIABILITY AND ALLOCATION OF RISK

(A) Neither OMEGA JV6 nor the .(;ther-- Participants shall be responsible for the
receiving, transmission, contrel, use, application, or distribution of electric power and. energy
associated with any Participant's ownership share of the Project beyond any Point of _Avaii—ability o
and shall not, in any event, be liable for damage or injury to any person or property whatsoever . .
arising, ac.cruing; or resulting from, in any manner, the receiving, transmission, control, use,
application, or .di_-strillaution of ..:sa-'id electric power and energy beyond any Point of Availability or
otherwise on the system of a Participant. Nothing in this Section 31(A) should be construed to
prevent OMEGA .JV6 or any Participant from compromising or settling, on reasonable terms,
any pending or threatened litigation or claim.

" (B) - -To the fullest extent permitted by applicable. law, no recourse shall be had against

any individual member of the Utility Governing Body of any P.articipént_ _.or‘égainst -any
individual Participant or its representative on the Board of OMEGA JV6 or any officer or

employee of any Participant or OMEGA JV6, past, present or future, either directly or indirectly,

“whether by virtue of any penalty or otherwise, for any claim based upon or arising out of this

Joint V enture Agreement, any opinion given in conpection therewith, or the obligations of the
Parties hereunder,-all such .liab'ility, if any, _béing by.',--m; execution and delivery of this Joint
‘Venture Agreement specifically waived and released.

(C) .- The Participants recognize the existence of risk of uninsured loss or damage to
third parties arising out of, connected with, occasioned by, or resulting from this Joint- Venture

"Agreement or any activities hereunder. " It is the-intention of the Participants that the expense of
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such claims, including the cost of defense and any and all uninsured Joss or damage, be paid as a
part of the Revenne Requirements and that each Participant's liability therefor shall be limited to
its Project Share as set forth in Appendix A.

(D) To the extent permitted by applicable law, each Participant, severally in
PTOPOIﬁoﬁ to its Project Share, agrees to pay to OMEGA JV6 its proportional share of the cost of
any and all liébi]ity, claims, damages, expenses (including attomeys" fees) from third parties
related {o the 'éroj.e.ct or this Joint Venture Agreement, except such liability shall not be so -
limited to the extent that such liability arises out of aPartic'ipant’S negligence in discharging its
obligations under the Joint Venture Agreement or under a Related Agreement. Such obligation
shall apply whether the claims involved be based upon contract, tort, except ‘where and to the
extent a Participant, its respective agents, servants or employees were actively or _passively

negligent or otherwise participated in the wrong. Except as set forth in this Section 31, the

Participants expressly waive any and all fights of contribution for such liability from other

Participants or OMEGA JV6.
(E) Nothing in this Joint Venture Agreement shall be construed to waive any
immunities which the Participants or OMEGA JV:6 may have now or in the future.

(F)  Except for malfeasance or willful misconduct, OMEGA JV6 shall, to the extent

‘permitted by applicable law, pay the costs incurred by each officer, igcl-u,ding the Participanis'

‘board representatives serving in aceordance with the Regulations, and each employee and each

former oﬁiécr or employee and any pérson who is serving or has served in good faith at
OMEGA JV6's request as an officer, agent or employee of OMEGA JV6, against costs and
expenses reasopably incurred by or imposed upon him, judgments, -decrees, fines, penalties, or

amounts paid in settlement or in connection with the defense of any pending or threatened action,
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suit, or proceeding, criminal, civil or otherwise, to which he is or may be made a party by reason
of having been such officer, agent or employee to the fullest extent permitted by law or pay for

the same. The above payments shall include legal fees, but.only counsel authorized by OMEGA

JV6 may furnish representation as a condition of such payment The right to payment conferred

upon such officers and employees of by this Section 31(F) shall not be exclusive of any other
rights to which they may be lawfully entitled, and shall inure to the bepefit of their heirs,
successors, and administrators, and shall be speeiﬁcalty--conditioned upon timely . notice to
OMEGA JV6 of any such pending or threatened action, suit or proceeding.

(@) - No covenant, -renresenta_tion,' obligation -or agreement herein contained shall be
deemed to be a covenant, representation, obligation or ._agte_ement of any member of the Utility.
Governing Body of any Participant or of any agent, officer or _empiey:ee of any Participant in his
or her individual capacity, and neither such members of the Utility Governing Body nor any
agent, officer or'em_plojee.io,f any Participant nor any -official executing this Joint Venture
Agreement or any Trust Indenture shall incur any personal liability therefor arising in any way
from the approval or execution this Joint-Venture Agreement or the activities -.e'on'templated

hereunder.

- SECTION 32. . RELATED AGREEMENTS; ENFORCEMENT . AND
AMENDMENT S

(A) -' OMEGA V6 shall enforce the prov1s1ons of each Related Agreement, -and duly

perform its covenants and agreements thereunder OMEGA .TV 6 will not consent or agree 10 or

perm1t any rescission of or amendment to any Related Agreement which will in any manner

matenally adversely affect (1) the nghts or mterests of OMEGA .TV 6 thereunder, or (i) the rights -

or interests of the Part1c1pants under tlns Jomt Venture Agreement provzded however that
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nothing in this Section 32(A) shall be construed to prevent OMEGA JV6 from settling any
litigation. |

(B)  1tis recognized by the Participants that it is.contemplated that OMEGA JV6 may
rely on third parties, such as AMP-Ohio, under, for cxample, the Related Agxcément set forth as
Appendix F-1, to fulfill all or a portion of its obligations under this Joint Venture Agreemént.
Each such aéreement and any supplements, modifications, renewals and replacements -thérebf
entered into.pursua_nt to Section 4(G) hereof shall be effective according to its terms, --without
further '.approval by any Participant, and shall be inchuded as a part of a modified Appendix F as
soon as practical after the same is executed. The same.shall not be construed to be a
modification of this Joint Venture Agreement.

(C) OMEGA JV6 hereby approves the sale of the Project’s green or renewable ener

attributes by AMP-Ohio on OMEGA JV6’s behalf under the terms, of the Energy Attributes — ~

Agreement.

SECTION 33. TERM OF JOINT VENTURE AGREEMENT

(A)  This Joint Venture Agreement shall become effective on the date upon which this
Joint Venture Agreement shall have been executed and delivered by Participants which shall
have agreed to own or to acquire Project Shares in kilbWatts equal to, in the aggregate, no less
than one hundred percent (100%) of Project Capability; provided, however, that this Joint
Venture Aglteemcnt shall only become effective if such ‘-.date is no later than March 31, 2004;
and, provided further, that other muni;:ipalitics may also become Participants after the effective
date by execution and delivefy of this Joint Venture Agreement prior to the initial meeting of the
Participants held in accordance with Section 3(B) hereof. Notwithstanding the foregoing and the

representations of the Participants herein, in the event it is ultimately determined that any
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Participant failed duly and vaiidl_y to authorize or execute and deliver- this Joint Venture
Agreement or that this Joint Venture Agreement, or any portion hereof, is imvalid or

unenforceable with respect to any Participant for any reason whatsoever, such determination

shall in-no way-affect the commencement, term, validity or enforceability of this Joint Venture

Agreement with respect to any other Participant. -

(B) This Joint Venture Agreement shall remain in effect until -sixty (60) ‘days
subsequent to the termination or disposition of the Project pursuant to Section 16, and theretiﬂ.er
until for so long as required by the Financing Agreement; provided, however, that each N
Participant shall remain obligated to pay to OMEGA JV6 its respective share of the costs of
terminating, discontinuing, retiring, disposing of, and decommissioning the Project.

SECTION' 34.  OWNERSHIP - INTERESTS, ADDITIONAL - PARTICIPANTS,
CHANGE IN STATUS, PURCHASE AND REMOVAL OF UNITS

(A') A]l tanglble property, whether real or personal that constitutes the PIOJect shall be
owned by the Owner Partrcrpants and the trustees under the Purchaser Parhcrpant Trust
Agreement to the extent necessary for Purchaser Partrcrpants in und1v1ded sha.res each such
share being equal to that Partrcrpants Pl’O_]eCt Share as set forth on Append1x A, Al other
property or contract rights assocrated with the Project under the Joint Venture Agreement shall
be held by the Part1c1pants in und1v1ded shares equal to the respectwe Pro;ect Shares of the
Partrcrpan—ts In recogmtmn of the mdmsrble nature of the Project each Partxcrpant hereby |
irrevocably waives any and all nghts to partmon or sale in 11eu of partmon, of the tangible
property constrtutmg all or any part of the Pro;ect | . |

3 OMEGA Ve shall as requrred by law make appropnate ﬁhngs in all
Junsdrcuons in WhJCh it-owns property or does busmess that 1t is domg busmess as OMEGA JV 6

and shall hold t1t1e to all property in the name of OMEGA JV6 on behalf of the Part1c1pants
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(C)  Upon the unanimous approval of the Participants; additional municipalities may

‘become Participants and may be offered and may purchase Project Shares by execution of this

Agreement and acceptance of whatever other terms and conditions -are deemed appro,priate_ by

the Participants, provided that the conditions for assignment set forth in Section 27(B)(v) ate
satisfied. Any resulting revised Project Shares shall be reflected on Appendix A.

()] Upon approval of OMEGA V6, any Purchaser Participant may become an
Owner Part'ici'paht upon the request of the Purchaser Participant after removal of any legal
impediments ihere.tob | |

SECTION 35. NO PARTNERSHIP

The Participants expressly agree that no partnership is created by the provisions of this
Joint Venture _Agr.e.ement and no Participant or OMEGA JV6 may act as agent for or bind any
other Participant except to the extent c.ontemplated by this Joint Venture Agreement. Referer_lces
in this Joint Venture Agresment to the acting or taking actions or performing obligations
“Jointly” are intended to indicate doing so together as a cooperative effort and are not intended to
create any pecuniary or other liability on the part of any Participant for-such liability of any other

Participant.

SECTION 36. COUNTERPARTS

This Joint Venture Agréem.ent may be executed and delivered in counterparts, each of
which shall for all purposes be treated. as the original hereof and all of which shall constitute a
single agreement.

IN WITNESS WHEREOF, the Parties hereto have caused this Joint Venture Agreement
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to be executed by their proper officers respectively, being thereunto duly authorized, and their

respective corporate seals, if any, to be hereto affixed.

Status (check one)
Financing Participant |

Non-Financing Participant

Approved as to form:

v

Tile ot e
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HE C z'f/L of Obicln  ox0

M/ﬂ%

Title:__ c'T)’ % NH&FR _

Status (check one):

Owner Participant __‘_/ _

Purchaser Participant __

Address for receipt of notice:




