ORDINANCE NO. 03-82 AC CMS

AN ORDINANCE AUTHORIZING THE CITY MANAGER TO ENTER
INTC A MASTER SERVICES AGREEMENT WITH INTERSTATE GAS SUFPPLY, INC.
FOR COMPETITIVE RETAIL NATURAL GAS SERVICES AND DECLARING AN
EMERGENCY

WHEREAS, Ohio Revised Code Section 4929.2¢ permiis a municipality to
aggregate customers within is jurisdiction in order to facilitote cusfomer choice

of natural gas power suppliers and fo promote lower cost natural gas ulility
services within the City; and

WHEREAS, on May &, 2603, the electors of the Chy of Oberlin guthorized the
City to aggregate customers located within the boundaries of the City; and

WHEREAS, the Clly entered intc an agreement with AMP-Chio, Inc. to
provide management services for the natural gos aggregation program; and

WHEREAS, the City adopted a Plan of Operation and Governance on July
15, 2003, for the implementation of the City’s Municipal Natural Gas Aggregation
Pragramin accordance with the Ohio Revised Code Secfion 4929.24 (C); and

WHEREAS, the City was cerified by the PUCO as -a Governmental

Aggregator pursuont to Chapter 4901:1-27-01, et. seq. OAC and Ohio Revised
Code Seclion 4929.20: and

WHEREAS, AMP-Chio, Inc. recommends that the City enter into g Master
Services Agreement for the provision of competltive retail natural gas

aggregation services from Inferstate Gas Supply, Inc. for a period of two (2)
years: and

WHEREAS, Interstale Gas Supply, Inc. is cerlified by the Public Ufilifies
Commissien of Ohic {"PUCO") as a competitive retal nolural gas service
(“CRNGS") provider to sell competitive retail natural gas and related services to
<onsumers and governmental aggregation programs in the State of Ohio.

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Oberlin,

County of Lorain, State of Ohlo, five-sevenths {5/7ths) of all members elected
therete concurring:

SECTION 1. That the Clty Manager Is hereby authorized and directed to
enfer Into a Master Services Agreement with Interstate Gas Supply, Inc., of
Columbus, Chio for a period of two (2) years for the provision of competitive
retall naefural gas aggregation services, a copy of said agreement being
aitached hereto as “Exhibit A" and incorporated herein by reference.
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SECTION 2. It is hereby found und determined that ail formal actions of this
Council concerning or reating to the adoption of this ordinance were adopied in
an open meting of this Council and that all deliberations of this Council and of
any of its committees that resulted In such formal action, were in meetings open

to the public in compliance with ali legal requirements, including Section 121.22
of the QOhic Revised Code.

SECTION 2. That this ordinance is hereby declared to be an emergency
measure necessary for the immediate preservation of the public peace, heaith
and safefy of the citizens of the City of Oberlin, Ohio, or to provide for the usual
daily operations of a municipal depariment, to wit:

“to tuke advantage of the most desirable rafes, terms and condifions of
competitive natural gas aggregation services for the City”

and shall take effect immediately upon possage.

PASSED: 14 Reading - October 4, 2003 _ (E),
' i 2nd Reading -

3" Reading -
AYTEST:

a r “r
g A al d? b m—'—gw«mv
6LE{I«7F COUNCIL | CHAIR OF COUNCIL
POSTED: Octaober 7, 2003

EFFECTIVE DATE: October 7, 2003
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Master Services Agreement
Between
City of Oberlin
And
Interstate Gas Supply, Inc.

Thuis Master Services Agreement (the “Agreement’) is enlered into as of October 6, 2003,
{"Effcctive Date™) between Interstate Gas Supply, Inc. (*IGS) and the City of Oberlin, Ohio
(“Mumicipahty™). Capitalized terms not defined in the Sections of this Agrecment shatl have the
respective meanings ascribed to them in Exhibit A, hereto, “Definitions.”

WEHEREAS, IGS is certifisd by the Public Utilities Commission of Ohio (“PUCO") as a
Competitive Retail Natural Gas Service ("CRNGS™) Provider. to seil competitive retail Natural

Gias and related service 0 consumers and governmental aggregation programs in the State of
Ohio.

WHEREAS, the Partics desirc to cnler into cerlain transactions associated with 1GS’s
provision of CRNGS gas supply and related services (collectively, “Retail Natural Gas
Services”) neccessary to serve the Natural Gas accounts of Aggregation Members within the
Natural Gas service terxitory of Columbia Gas of Ohio (“COH”} enrolled in the Municipality’s
Governmental Aggregation program.

WHEREAS, IGS provides, among other things, CRNGS and related services to
inhabitants of municipal corporations, inhabitants of boards of township trustees, and inhabitants
of boards of county commmssioners acting as Governmental Agpregators for the provision of
competitive retail Natural Gas service-under authonty conferred by, inter alia, Section 4926.26,
Revised Code, )

WHEREAS, The Municipality has been or will be certified by the Commission as a
Governmental Apgregator pursnant to Chapter 4601:1-27-01, et. seq. OAC .

WHEREAS, the Municipality has cstablished or desires 1o establish a Governmental
Apgregation program whereby the Municipality, as Governmental Agpregator, will arrange for
the provision of competitive retail Natural Gas and related service fo cerlain eligible inhabitants
that do not opt-out of or otherwisc elect to participate in the Governmental Aggregation program.

WHEREAS, by this Agreemcnt, IGS desires to enler into 2 relationship with
Municipality whereby 1GS shall provide the Retail Natural Gas Services necessary to serve the
Aggrepation Members of the Municipality’s Governmental Aggregation.

WHEREAS, Mumncipality is or will be duly authorized to act for the Aggregation Group
io purchase the Retail Namral Gas Services hereunder; and

WHEREAS, the Parties have established hercin the torms and conditions governing
IGS’s provision of the Retail Natural Gas Services for the Governmental Aggregation,



WHEREAS, the Parties have established herein the terms and conditions governing
IGS's provision of the Refail Natural Gas Services for the Governmental Aggregation.

NOW, THEREFORE, the Parties, intending to be bound hereby and in consideration of
the mutual promises and covenants hercin, and for other good and vatuable consideration, the
receipt and sufficiency of which is hereby acknowledged, agree as follows:

Article One. Provision of Service

1.1 Oblieations and Dutigs

{2) Authority to Purchasc; The Municipality, as Goverumental Aggregator, is or will be
authorized to arrange from IGS the Retail Natural Gas Services for and on behalf of the
Agporegation Members of the Aggregation Group pursuant to the terms of this A grecment and the
Operation Plan set forth in Section 1.7 below herein. 1GS shall be the sole and exclusive
provider of Refail Natural Gas Services for those Ageregation Members of the Aggregalion
Group.

(b) Governmental Aggregator. Municipality shall obtain and maintain a certificate from
thé Commission to perform the finctions of the Governmental Aggregator. IGS will provide the
Mumeipality with all nccessary data that is reasonably available to IGS to assist {he Municipality
with filings or any other information required by the Commission.

(¢) Opt-Qut Provisiops. IGS, with the reasenable cooperation of the Municipality, will
be responsible for administering the initia] and ongoing "ept-ou v procedures 1o eligible
customers. The Municipality and IGS shall cooperate in the developing, review, approval,
printing, posting and issuance of all opt-out correspondence to assure that the initial opl-out
notices with the apreed upon pricing, tenms, and procedures can be sent out by IGS to the eligible
customets at the earliest time practicable, but no later than Oetober 24, 2003 unless the parties
muiually consent 1o & different date. .

(d) Administration and Assignment. I1GS shall be responsible for the administration of
the accounts of the Aggregation Members. IGS will build and maintain a database of all
Aggrepation Members. The database will inclode the name, address and local uhlity account
number and may inciude other pertinent information as agreed upon by the Munieipality and
1GS. The database will be provided to the Municipality on a quarierly basis. The Municipality
will have the right io access the information in the database for purposes of auditing.

1.2 Fipn Natural Gas Supply. IGS will provide sufficient firm patural gas supply to the |

Delivery Point of the Local Utility, as defined in Section 1.3 hereof, to serve the requiremnents of
the Aggregation Group. If IGS has arranged for firm transportation service for the delivery to
the Delivery Point of the Local Utility, the Parties acknowledge that any failure or interraption
after the Local Utility’s Delivery Point, including any failure ot interruption in distribution
service to the Apgregation Group, is solely the respunsibility of the Local Utility and 1GS shall
not be responsible for any such falure or interruption., inclading any losses or costs fo the
Municipality or the Aggregation Group as the result of such interruption by the Local Utility.
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1.3  Dclivery Point. The “Delivery Point™ for applicable Retail Namral Gas Services supplied
by 1GS to the Ageregation Group shall be the Local Utiliey’s city gate(s) or any interface with
the Local Utility for direct redelivery to the Aggregation Group by the Local UHility.

1.4 Responsibility for Delivery Costs, 1GS will be responsible for obtaining or providng
firm intexstate pipeline transportation service up to the Delivery Point, and shall be responsible
for all costs, liabilities, taxes, losses and charges of any kind to the Delivery Point  The Local
Utility shall provide the natural gas distribution service fram the Delivery Point to the meters of
the Aggregation Members. Responsibility for all costs, liabilities, taxes, losses and charges of
any kind after the Delivery Point is governed by the Local Utility’s distribution tariff..

1.5  Moupicipality as Governmental Ageresator. The Municipality as Govermmnental
Aggregator has no financial responsibility whatsoever, except that associated with securing and
maintaining its slatus as a governmental aggregator.

1.6  Other Assistance. JGS will endeavor to assist Municipality with other mallers as
mutnally agreed to by the parties.

1.7 Plan of Operation and Governance. The Munieipality shall develop a Flan of Operation
and Govemance (“Operation Plan’™) for the provision of the Retail Namral Gas Services. The
Municipality shall comply with all material tenns of the Operation Plan, which Operation Plan
shall comply with the comimission’s requiremenis.

Article Two, Customer & Usage Information

2.1 Cusfomer Data and Load Forecast Information. Municipality hercby authonzes 1GS fo
obtain from the Local Utlity all applicable Customer Data and Historical Load infermation
regarding the consumption characteristics of the Aggregation Group {collectively, the “Load
Forecast Information™) when available and necessary. Municipality will assist IGS in obtaining
any Load Forecast Information including, but not limited to, planned or unplarmed reductions or
increases in the natural gas consumption of the Aggrepation Group. Upen request by IGS,
Municipality shall provide to the Local Utility the authorizafions and‘or approvals ncecssary for
IGS to oblain the Load Forecast Infonmation.

2.2 Release of Cusiomer Information. The Municipality will cooperate with IGS and provide
appropriatc authorization and documentaiion to enable the Local Utility fo release 10 IGS the
appheable and neeessary Load Forecast Information and Customer data from the Local Utility,
including for customers moving into or within the Municipahty’s corporate limmts as they arc as
of the date of this agreement or 25 they may change from time to time during the term hereof.
IGS shall use all such information solely in connection with its service to the Governmental
Aggregation.

2.3  Addition of “Opt-in” customers during “Opt-out Teriod”. Within the Municipal
geographic boundaries, Conswmners served by CRNGS suppliers and other consumers not



receiving an “Opt-out Notice” may join or "opt-in” to the Aggregation Group dunng the “Opt-
out Period”.

2.4  Addition of Aggregation Members. Consumers that become part of the Aggregation
Group after completion of the “Opt-omt Period” will be accepted by IGS at the Aggregation
Contract Pricc st the sole discretion of IGS. Consumers that leave the Aggregation Group af any '
time and desire to re-join the Aggregation Group may, during the term of this Agreement, be
accepted by IGS and served at the apgregation price at IGS’s sole and absohute discretion. 1GS
may devclop an alternative rate for eligible consumers that have exited and desire to reepler the
Aggregation Group.

2.5  Except as otherwise provided in this Agreement, prior to the lcrmination of this
agreement JGS shall not intentionally target by direct mail or direct telemarketing any residential
consumer within the Municipality’s peographic boundaries without the prior consent of the
Municipality.

Aggregation Mcembers that move from one location to another within the Municipality's
boundary, and who notify IGS of such move, will retain their participant staius at their then-
existing price. If the consumer moves out of the Municipality’s corporate limits, 21l obligations,
except for the consumer’s obligation to pay all amounts owed, shall cease as between that
consumer, IGS, and the Municipatity, cffective with the consumer’s termination of service with
the Local Utility relative to its participation in the Governmental Aggregation.

Consumers that opt-out of or otherwise leave the Aggregation Group will default to the
appropriate Local Utility’s Standard Service Offer or other appropriaie scrvice.

Article Three. Operations
3.1 Scheduling. IGS, cithcr directly or through its designee shall be perform any and all
Scheduling necessary to provide service to the Aggregation Group. 1GS sball be responsible for

all scheduling for delivery to the Agpregation Members.

32  Meterina. Metering shall continuc to be done by the Local Utility or other entity
approved by the Conmumission.

3.3 Start Date. The “Start Dale” for scrvice to each Aggregation Member shall be the first
appropriate meter-read date.

3.4 End Date. Upon the cunchision or termination of this Agreement, the end date for
service to each Aggregation Member shall be the next immediate metering date after the
effective date of such conclusion or lermination subject to the Local Litility’s proccdures. Upon
the conclusion of the opt-out term berween each Apgregation Member and 1GS, the end dale for
service for the Aggregation Member shall be pursuant 1o the opt-out procedures.



Article FFour. Prices and Fees

4.1  Price. IGS shall charge the rates for service provided to Aggregation Members based on
the pricing terms and conditions as set forth in Exhibit B hereto.

42  Switching Fee Reimbursement. The Municipality shall not be responsible for ihe
payment of any consumer-switching fee or other fees imposcd by the Local Utility as a result of
the transfer of the Customers to JGS retail natural ges service.

* 43  Early Termination Fee. Cusiorners that join the Aggregation Group and then leave
during the term of this service period may be charped a $25 Early Tenmination Fee by IGS at
IGS’s sole and absolute diseretion.

Article Five. Billing

5.1  Billing. The Local Utility will provide consolidated hilling for the services provided
hereunder. Notwithstanding the forepoing, if offered by the Local Utility in the future, IGS may
at 1ts sole option provide consolidaled billing to Aggregation Members. Under no circumstances
will a dual billing option be offered absent the Municipality’s consent; but such option may be
offered if the Local Ulility no longer offers consolidaled billing.

Article S8ix. Contingencies and Force Majcure

6.1 Contingencies.

{a) Resylatory Events. The following events constirute a “Regulatory Event™ hereunder:

(i) llegality. Dwue to the adoption of, or change in, any applicable law, or in the
interpretation of any applicable law by sny judicial or govermment aulbority with
competent jurisdiction, it becomes unlawfit] for a party to perform any obligation
under this Agreement.

(i}  Adverse Government Aclion. (A) Any regulatory agency or courl having
jurisdiction over the Agreement requircs a material change to the terms of this
Agreement that materially and adversely affecis a party’s ability to perform
hereunder or other provide the Retail Natural Gas Services, or (B) Regulations or
court action adversely and materiaily impacts a party’s ability to perfonn
hereunder or otherwise provide the Retail Natural Gas Scrvices.

(i}  New Taxes. Any ad valorem, property, occupation, severance, peneration, first
use, conscrvation, Blu or energy, transportation, utility, gross receipts, privilege,
sales, use, consumption, excise, lease, wansaction or other governmental charpe,
license. fee or assessmenl (other than such charges based on net income or net



worth), or increase in such charges, or application of such charges to 2 new or
diffcrent class of parties, enacted and cffective after the Effective Date,

{b) Notice, Negotiation, and Early Temnination. Upon the occurrence of a Regulatory
Event or Termination Event, the adversely affected party shall within ten (10) days give notice to
the other party that such event has occurred. Within thirty (30) days, or such other period as the
Parties may agtee to in writing, each party will enter into good faith negotiations with the other
party to amend or Teplace this Agrecment. In the case of a Regulatory Event, the Parties shall
attenopt 10 amend this Agreement so that the adversely affected party is restored as ncarly as
possible to the econumic position it would have been in but for the occurence of the Regulalory
Event. In either case, if the Parties are unable, within thirty (30) days of initiating negotiations,
or such other period as the Parties may agrec to in writing, to agree upon ao amendment to the
Agreement, the adversely affected party shall bave the right, upon subsequeat additiopal thirty
(30) days prior written notice, o lcrminate and close out its obligations under the Apreement
pursuant to the terms of Section 9.1 hereof.

6.2  Force Majeuze.

{a) Neither party shall be considered 1o be in default in the performance of its obligations
under this Agreement, if its failure to perform results directly from a Force Majoure event. In the
event that cither party is unable, wholly or in pari, to meet its obligations under this Agreement
dne te conditions of a Force Majewre event, the obligations of cach party, , so far as they are
affected by such Force Majeure, shall be suspended during the period of Force Majeure.

In the event any party hercto is rendered unable, whelly or in part, by Force Majeurc to carry out
its obligations hercunder, it is agreed that upon such party's (the “Claiming Party”™) giving notice
and full particulars of such Force Majeure within three (3) Business Days after becoming aware
of the cause relied upon, such noticc to be confirmed m writing to the other Party, then the
obhgations of the Cluiming Party shall, other than the obligation to make payments due
herennder and to the extent they arc affected by such Foree Majeore, be suspended during the
continuance of said inability but for no longer period. The party receiving such notice of Force
Majeure shall have until the end of the second (2nd) Business Day following such receipt to
nolify the Claiming Party that it objects to or disputes the cxistence of an event of Force
Majeure.

{b) The Claiming Party affected by an event of Force Majeurc shall use duc diligence
to fulfill its obligations hercunder and to remove any disability caused by such event at the
earliest practicable time. Nothing eontained in this section shall be cunstrued as requiring a patty
to settle any strike or labor dispute in which it may be involved.

Arxticle Seven. Term

71  Initial and Renewal Terms. The term of this Agreement shall commence on the Effective
Date hereof and terminate on November 30, 2005, This injtial term will be extended for
consecutive one (1) year terms unless writien notice to tepminate is given by either party, in the
case of the initial lerm, at least two (2) months prior to the end of any rencwal term.



Article Eight. Representations and Warranties

8.1  Mutual Representations and Warranties. Each party represents and wairants to the other
party, as of the Effective Datc of this Agreement and of each delivery of matural gas hereunder,
{hat:

(2) It is duly orgamzed and validly existing under the laws of the jurisdiction of its
organization or incorporation and, if relevant under such laws, is 1n good standing;

{b) 1t has the corporate, governmental and/or other legal cupacity, authonty and power to
execute and deliver this Agreement and any other document relating hereto to which it is a party,
and to perform its obligations under this Agreement and any other ducament relating hereto 1o
which it is a party, and has taken all necessary action to authorize such execution, delivery and
performance;

(c) Such exccution, delivery and performance do not violate or conflict with any law
applicable to it, any provision of ils constitulional documents, any oxder or judgment of any court
or other agency of government applicable to it or any of its assets or any contractual restriction
binding on or affecting it or any of its assets;

{d) Al governmental and other authorizations, approvals, consents, notices and filings
that are required to have been obtained or submitted by it with respect to this Agreement or any
other document relating hercto to which it is & party have been obtained or submitted and are in
full force and effect, and it has complied wilth all conditions and terms of any such
authorizations, approvals, consents, netices and filings;

(e) Tts obhgations under this Agrcement and any other document relating hereto to which
it is a party are legal, valid and binding obligations, enforceable in accordapce with their
respective terms (subject to applicable bankruptey, reorpanization, solvency, moratorivm or
similar laws affecting creditors® rights generally and subjeci, as to cnforceability, to eyuitable
principles of geperal application regardless of whether enforcement is sought in a proceeding in
cquity or at law);

(f) No Bankruptcy Event has occurred and is continuing, and that a Bankruptcy Event
would neither occur a5 a result of its entering into or performning its obligations under this
Agrecment or any other document rclating hercto to which it is a party nor is presently or
otherwise threatened;

{g) There is not pending or, to its knowledge, threatened agninst il or any of its Affiliates
any action, suit or proceeding at law or in equity or before any court, tribunal, govemnmental
body, agency ur official or any arbilrator thal is likely to affect the legality. validity or
cnforceability against it of this Agreement or any other document relating hereto to which itis a
party or iis ability to perforin its obligations under this Agreement or such document;



{h) 1t has entered into this Agreement with a full understanding of the matenal terms and
risks of transaction contcmplated hereunder, and it is capable of assuming those tisks;

(i) The other party is pot acting as a fiduciary or in an advisory capacity to the other
party; and

(i) All applicable information that is furnished in writing by or on behalf of it to the other
party is, as of the date of the information, true, accurate and somplete in every matenal respect.

8.2  Additional Representations of Municipaiity. Relative {0 this Agreemcnt, Municipality
further represents to IGS, as of the Effective Datc, that:

(a} The Municipality has or shall have a valid certificatc as a Governmental Aggregator
and will maintain such certificate at all times during the term hereof; and,

(b) All acts nceessary to the valid execution, delivery and performance of this Agreement
including, without limitation, competitive bidding, public notice, clection, referendum, prior
appropriation or other required procedures has or will be taken and performed as required under
the Act, Regulations and the Municipality’s ordinances. bylaws, policics or other regulations.

83  Additional Representations of 1GS. 1GS further represents that it will transfer to ibe
Aggregation Group good fitle, as applicable at the Delivery Point or otherwise of all Retail
Natural Gas Services delivered hereunder, that it has the right to sell such Retail Natural Gas
Services, that such Retall Natural Gas Services shall be free from all taxes, liens, encumbrances
and claims, and that such Retail Natural Gas Services complics with the lechnical specifications
and will be in a form and quality specified by the Local Utility’s distribution system.

84  Limitation of Warranties. ALL OTHER WARRANTIES, EXPRESS OR IMPLIED,
ARE DISCLATMED BY THE PARTIES.

Article Nine, Default and Early Terminatinn

9.1  Tfeither party fails to comply with any material term or condition of this Agreement and
such failure is not excused as Force Majeure, such party shall be in default under tis Agreement.
Tf a party is in default upder this Agreement, the party claiming that the other party is in default
shall give notice 1o the defaulting party in writing detuling the alleped default and requesting
specific rehief that is in accord with the terms and conditions of this Agreement. The party
receiving such notice of default shall respond in writing within five (5) business days affinming
or denying the alleged default and detailing how any such default under this Agrecment will be
cured. If the party claiming the default is not reasonably satisfied that such default hus been
cured within thicty (30) days following the date that the notice of defanit hag been received by
the defaulting party, the claiming party shall be free to seek legal redress and take such other
actions, including termination of this Agreement, as it sces fit,

992  Enforcemeni of Remedigs. The party claiming default under Section 9.1 above may
enforce any of its remedies under this Agreement successively or concurrently at its uption. All




of the remedies and other provisions of this Arficle shall be without prejudice and in addition to
any right of setoff, recoupment, combnnation of accounts, len or other right 10 which any party
or any of its Affiliates is at any time otherwise entitled (whether by operation of law or in equity,
under contract or otherwise).

Article Ten. Liability

10.1 Limitation of Liabilitv. TO THE FULLEST EXTENT PERMISSIBLE BY LAW,
NEITHER PARTY, NOR THEIR RESPECTIVE REPRESENTATIVES, SUCCESSORS OR
ABSIGNS, SHALL BE LIABLE TO THE OTHER PARTY OR ITS REPRESENTATIVES,
SUCCESSOR. OR. ASSIGNS, FOR CLATIMS, SUITS, ACTIONS OR CAUSES OF ACTION,
UNDER ANY THEORY OF RECOVERY, FOR INCIDENTAL, INDIRECT, SPECIAL,
PUNITIVE, MULTIPLE CR CONSEQUENTIAL DAMAGES, INCLUDING WITHOUT
LIMITATION LOSS OF PROFITS OR REVENUE OR THE LOSS OF USE OF EITHER,
COSTS O REPLACEMENT RETAIL NATURAL GAS SERVICES OR OF CAPITAL, OR
CLAIMS OF CUSTOMEES OF THE OTHER PARTY RELATING TO LOSS OF RETAIL
NATURAL GAS SERVICES SUPPLY, EXCEPT AS EXPRESSLY PROVIDED IN THIS
AGREEMENT. THE TROVISIONS OF THIS SECTION 10.1 SHALL AFPPLY
REGARDLESS OF FAULT AND SHALL SURVIVE TERMINATION, CANCELLATION,
SUSPENSION, COMPLETION OR EXPIRATION OF THIS AGREEMENT.

Article Eleven. Notices

11.1 TUnless otherwise specified, all notices, requests, slatements or payments under this
Agreement shall be made to the following:

Interstate Gas Supply, Inc. City of Oberlin

All Notices: All Notices:

Street: 5020 Bradenton Avenue Strect: 289 South Professor Street
City and State: Columbus, Ohin City and State: Oberlin, Ohio

Zip: 43017 Zip: 44074

Attn: Vice President, Marketing Atin: Bteve Dupee, Utilily Director

11.2  Notices shall, unless otherwise specified herein, be in writing and may be delivered by
hond delivery, United States mail, ovemight courier service. Notice by hand delivery shall be
cffoctive at the close of business on the day actually received, if received during business hours
on & business day, and otherwise shall be cffective al the close of business on the next business
day afler receipt. Notice by overnight United States mail or courier shall be effective two (2)
business day upen detivery. Notice by regular US mail shall be effective five (5) business days
following delivery. A party may change its addresses or the contaet person by providing netice
of samie 1n aceordance herewith.



Article Twelve., Confidentiality

12.1 Obligation of Confidentiality. The parties agree for themselves and their respective
Representatives to keep confidential all Confidential Information provided hereunder and to use
the Confidential Information solely for purposes related 1o this Apreement. Except as provided
herein, Confidential Information shull not be disclosed by the recetving party (“Receiving
Party™} to any third party without the prior written consent of the disclosing party (*"Disclosing
Party’); and soch third party shall be requested to treat the Confidential Information in
accordance with this Agresment.

12.2 Disclosure. In the event either party is required to disclose such Confidential Information
by a Jaw, court, agency or other goveming body having, or purporting to have, jurisdiction over
the party, such party shall notify the other party prior te any disclosure, if such notice 1s, in the
determination of the Receving Party’s counsel, permitted by law, 50 as o allow the otber party
an opporlunily to resist such disclosure andfor to seek appropriate protection from further
disclosure. If the Disclosing Party, in the determination of counsel, is compelled to disclosc
Confidential Tnformation, tbe Disclosing Party may disclose that portion of the Confidential
Information which the Disclosing Party’s counsel adviscs that the Disclosing Party is compelled
to disclose.

123 Proprietary Rights, Survival. Bach party acknowledges the propnetary rights of the other
party in and to the Confidential Information. The obligations under this Article Twelve shall
survive the conclusion or texmination of this Agreement for two (2} years.

Article Thirteen. General Terms

13.1 Enlire Agrecment Amendments and Counterparts. The terms of this Agrcement
(wehiding any exhibits, schedules and attachments hereto) constitute the entire apreement
between the parties with respect to the matters set forth in this Agreeroent and may be changed
only by written agreement cxecuted after the date hereof by the Parties. All exhibits, schedulies
and addendums attached hereto are incorpurated herein by reference. This Agresment and any
modification hereof may be cxecuted and delivered in counterparts, including by a facsimile
transmission thereof, each of which shall be deemed an criginal.

13.2 No Waiver. No failure on the part of any party lo cxercise, and no delay in exercising,
any Tight under this Agreement shall operate as a waiver thereof, nor shall any partial exercise of
any such right preclude the exercise of any other nght. No waiver shall be valid unless sel Torth
in a mutually sipned writing, and any such waiver shall not operate as a waiver of the samc or
any other right on another occasion, unless olherwisc agreed to mutwally in writing.

133 Headings. The headings used for the articles and sections herein are for convenicnee
only and shall not affect the meaning or interpretation of the provisions of this Agreement.
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134 No Parnership. Nothing in this Agresment shall constitute or bc comstrued as
constituting or lending to create an agency, parinership, master-servant or employer-employec
relationship between the Parties.

13.5 QGoveming Law. This Agreement shall be governed by, construed and enforced m
accordance with the law of the Stale of Ohio without regard to puneiples of confliet of laws.
The parties agree that any actions to be brought between them shall be brought only in Franklin
County, Ohio, or where requircd by Ohio law, direcily hefore the Commission. The parties
consent Lo and shall not challenge the junsdietion over this Agreement of Franklin County, Ohio.

13.6 Jury Tnal Waiver, Both Parties wave any might to trial by jury in any action ansing
herennder.

13.7 N Third Party Beneficiaries. This Aprcement confers no rights or remedies whatsoever
upon any person or cntity other than the Parties and shall not create. or be interpreted as crealing,
any standand of care, duty or liability to any person ot entity not a party bereto. Neither party
shall be liable to a third party not a party to this Agrcement for any unauthorized aet or omission
on the part of the other party, por for any unanthonzed obligation or debt incurred by the other
party

13.8 Binding Effect, This Agrecment shall be binding on and inure to the benefit of the
parhies and their respective successors and permitted assigns, except as expressly provided in this
Agreement.

13.9  Assiopment. This Agreement shall not be assigned by either party without the wntiten
consent of (he other, which consent shall not be unreasonably withheld.

13.10 Authorization, Each party to this Agreement represcents and warrants that it has full and
complete authonty to enter into and perform this Agreement. Each person whe execules this
Asrcement on behalf of either parly represents and warrants that he or she has full and complete
authority 10 do so and that such party will be bound by the Agreement.

13.11 Prefwlory Statements. The parties hereto agree and acknowledge that the prefatory
statements in ts Apreement are intended to be and shall be a part of the provisions of this
Agreemnent. '

13.12 Severability. If any provision of this Agreement is determined to be invalid, void, or
unenforccable by any court having jurisdiction, such determination shall not invalidate, void or

makc uncnforceable any other provision, agreement or covenant of fhis Agrcement.

13.13 Apgent. The Municipality may designatc an agent or Representative to act on is behalf,
which agent or Representative Mumcipality may change from time-to-time upon notice to IGS.
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Execuotion of Agreement

The Parties acknowledge their agreement to the terms herein by their signatures below.

City of Oberlin

M Approved as to form
Name: g&gé S Eé#—r"% 2 z %;

itle: / & #G At 3
itle - 7;1/ £ “R Eric Severs, City Solicitor

1nterstat/e9.as Supply, Inc.
s

Name: T\;\ bt X l‘: ﬂ'\jl'

“
Title: Mo Prmside Q—
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Exhibit A
Definitions
*Act" means Ohio Revised Code, Chapter 4929, as amended.

“4 ffiliate” meuns, in relation to any person, any entity controlied, direcily or indirectly, by such
person, any entity that controls, directly or indirectly, such persom, or any enlity directly or
indirectly under common control with such person. For this purpose, “conirol” of agy entity or
person means ownership of a majority of the voting power of the entity or persen. With respect
to Municipality, the term Affiliate shall inchide but not be himited to any political subdivision of
Municipality, or an instrumentality agency or department of Municipahity.

“Asaresatinn Group” means the collection of Aggregation Mombers.
(0 it =] p 1=l

“Agoregation Member(s)” means those retail residential and commercial customers whose
meters are read on a cycle basis by the Local Utility, are within the carporate limits of the
Mumcipality, and who arc cligible to and do become members of the Municipality's
Governmeptal Aggrepation program.

“Anthorizing Resolutions & Ordinances™ means the resolutions and ordinances avthorizing the
Municipalily to act 8s a Governmental Aggregator.

“Bankruptcy Event” mcans either parly:

(i) is digsolicd (other than pursuant lo a consolidation, amalpamation or merger),
bocomes insolvent, is unable to pay its debts or admits 1 wnting its inability
generally to pay its debts as they become due, or makes a general assignment,
arrangement or composition with er for the benefit of its creditors;

(i)  institwes or has institated apainst it a proceeding seeking a judgment of
insolvency or bankruptcy or any other relief under any bankruptcy or insolvency
law or other similar law affecting creditors’ rights, or a petition is presented for its
winding-up or liguidation;

(i}  secks or becomes subject to the appointment of an administrator. provisional
liguidator, conservator, receiver, trustee, custodian of other similar official for il
or suhstantially all its asscts, or has a secured party toke possession of all or
substapbially 4ll its assets or has a distress, execution, attachment, sequestration or
other lepal process levied, enforced or sued on or against all or substantially all its
assets;

(iv}  in the case of the Municipality, there is appointed or designuted any catity such as
a board, commmssion, awthority ©Of agency to MmOWMEeT, review, oversee,
recommend or declare a financial emergency or simdlar state of financial distress;



(v)  causes or is subject to any event with respect to it which, under the applicable
Jaws of any jurisdiction, has an analogous cffect to any of the events specified in
clauses {i) to (iv) inclusive; or

(vi) takes any action in furtherance of, er indicating its consent to, approval of, or
acquicscence in, any of the foregoing ucts.

“Btn” means Brifish thermal umit.
“Commission” means the Public Utihties Commission of Chia.

“Confidential Information” means any and all data and information of whatever kiod or nature
(whetber written, electronic or oral) which is disclosed by one party {thc ~“Disclosing Party™) Lo
the other party (the “Receiving Party”) regarding itself, its business, and/or the business of its
Affiliates. Information that is disclosed by one partty to the other which the disclosing party
believes is confidential and is clearly designated as confidential shall be deemed Protected
TInformation, only if such claim of confidentiality is conspicuousiy disclosed in writiog or other
tangible form that is marked “confidential™ at the time of transmittal or if disclosed verbally is
deseribed as confidential or proprietary at the tume of the conversation and the disclosing party
also supplements the verbal transmittal with a transmittal in writing or other tangible form that is
conspicuously marked “confidential” or “proprietary” within five (5) days of the verbal
disclosare. Each parly shall have the right to correct any inadvertent failure to designate
information as Confidential Information by providing the other party with umecly written
notification of the eror, and the designated information shall be treated as Confidential
Information from the time a party receives the written noufication. Confidential Information
does not include infornmation: () in the public domain at the time of disclosure; {b) which after
disclosure passes into the public domain, except by a wrongful act of the Receiving Party; (c)
disclosed to the Receiving Party by a third party not under an obligation of confidentiality; (d)
already in the Receiving Party’s pussession prior to disclosure by the Disclosing Party; or {g)
subject to disclosure pursuant {o Revised Code Scction 149.43 or any other applicable law.

“Customer Data” includes; without limitation: the cusiomcor's namc, billing address, meter
address and usage information, account number, rate classification, and similar information that
is applicable and necessary for 1GS to provide its Retail Natural Gas Serviecs hereunder.

“Force Majeure™ for purposes of this Agreement means an uncontrollable force that is not
within the control of the party relying thereon and could not have been prevented or avoded by
such party through the exercise of due diligence. Subject to the forcgoing, Force Majcure shall
include flood, earthquake, storm, drought, fire, pestilence, lightning, hurricancs, washouts,
jandslides apd other natoral catastrophes and acts of God; strikes, tockous, labor or maicrial
shortage, ov other industrial disturbances; acts of the public enemies, epidcmics, riots, civil
disturbance or disobedience, sabotape, terrorist acts, wars or blockades; govermmental actions
such as necessily to comply with amy court order, law, stafute, ordinance or regulation
promulgated by a governmental authority; or any other unplanned or non-scheduled occurrence,
condition, sitwation or threat not covered above, which renders either party unable to perform its
oblipations hereunder, provided such cvent is beyond the reasonable control throngh the excrcise



of due dilipence of the party claiming such inability. A change in economic Natural Gas or other
market conditions ot economic hardship unrefated to an uncontrollable force shall not constitute
a Force Majeurc event. Failures or infermaptions, including sovernment ordered interruptions, on
the transmission or disiribution systems relied upon for supplying Retail Natural Gas Services
under this Agreemenl will constitute Force Majeure, provided that IGS has amanged for firm
transportation service as noted in this Agreement. -

“CGovernmental Agurcgator” means an eligible govemmental entity cetified by the
Commission to act as a govermental aggregator for the provision of competitive retail Natural
Gas service under authonity conferred by, inter alia, Section 4929.26, Revised Code.

Governmcental Aggregatinn” means a program certified by the Commission for the provision of
competitive retall Natural Gas service under authority conferred by, inter alia, Section 492926,
Rewised Code.

“Historical Load” means the most recent history of natwral gas comsumpton for the
Apgrepation Group and/or Agarepation Member(s).

“Local Utility” means the natural gas distribution utility providing services to the Aggrogation
Group of the Governmental Aggregalion program.

“Mef” means one thousand (1,000} cubic feet of natural gas.

“NYMEX Strike Price™ means the historical IGS twelve (12) month eonsumption average for
Columbia Gus of Ohbio residential gas customers, weighted against the NYMEX patural gas
twelve (12} month pricc of gas per Mmbiu irading dunng the months of December through
Novermnber cach ycar, on any day designated by Municipality’s agent prior to Qctober 15, 2003
for year one and prior to October 15, 2004 for year wo.

“Opt-out Period” means the period of twenty-one (21) calendar days from the post-mark date of
the Opt-out Notice, plus the seven (7) calendar day rescission period.

“Regulations™ mweans Poblie THilities Commission of Ohio and Federal Energy Regulatory
Commission rules, repulations and precedent, Lo the extent of their respective jurisdictions.

“Representative™ means, as to a party, any Affiliatc, or any sharcholder, officer, dirsctor,
cmployce, agent, attorney, or advisor of the party or ils Affiliate.

“Retail Adder™ means [52.58] per Mcf.
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Exhibit B

Prices

1) Year one (Jamary 2004 through December 2004} and Year two (Jarmary 2005 through
Deceruber 2003), the price for all natural gas delivered by 1GS to the local utility’s city
gate and billed by the Local Utihity in anty given billing cycle shall be equal to the sim of
the following: a) the Relail Adder plus b) NYMEX strike price.

2} In ihe event that Municipality’s apent does not designate a day as defined iz the NYMEX
Sirike Pnice, then the price of all gas deliversd under this agreement will be determined
each month by the closing monthly NYMEX price of gas plus $2.80 per Mcf.
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JBERLIN MUNICIPAL LIGHT AND POWER SYSTEM # 289 SOUTH PROFESS0OR STREET # OBERLIN, GHIG 44074

Phone (440)775-7260 Fax (440)775-1544
MEMORANDUM
To: Rob DiSpirito, City Manager
Re: Gas Price for Municipal Gas Aggregation Pregram
From: Steve Dupee, Director
74
Date: November 18, 2003

I recently sent you a memorandum regarding the status of our opt-out natural gas aggreganion program. As a
{ollow-up to that memorandum, [ wamted to inform you that all issues were resolved between Interstate Gas
Supply and NOPEC. Therefore, IGS has committed to serving our community gas aggregarion program. I was
informed this afternoon that AMP-Ohio siruck a gas price and we will be able to offer 74.5 cents per ccf (100
cubic feet) for the gas commodity, Our gas aggregation program will begin on January 1%, and notifications wiil
" be going out 10 oar customers very quickly.

We will place a public notice in the News-Tribune regarding the gas price we will have to offer. Please share
this information with City Council.

In the meantime. if you have any questions, please let me know.
Thanks.

Isd
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- OBERLIN MUNICIPAL LIGHT AND POWER SYSTEM 4 289 SOUTH FROYESSOR STREET 4 OBERLIN, OHIO 44074

Phone (440)775-7260 Fax (440)775-1546
MEMORANDUM
To: Rob DiSpirito, City Manager
Re: Municipat Opt-Out Natural Gas Aggregation Program
Erom: Steve Dupee, Director
Date: November 6, 2003
Statns:

Attached is an e-mail {rom Greg Slone regarding the status of our Opr-out Gas Aggregation Program.
Untortnately, it appears that Interstate Gas Supply (IGS) will not be able to supply our gas aggregation
program due 10 3 dispute with NOPEC. NOPEC is a collection of northeast Ohio communities who banded
together to aggregate their loads for purchasing electricity through Ohio's Electric Choice Program (electric
deregulation) and purchasing gas for the Columbia Gas Choler Program (gas deregulation). NOPEC’s gus
supplier is IGS who had sigred an exchusive conlract with NOPEC that would prohibit IGS from supplying any
other muanicipal aggregation programs. AMP-Ohio was aware of this exclusive contract and had addressed the
1ssu¢ by obtaining a waiver for those AMP-Ohio communities who had passed aggregation ordinances in the fall
of last ycar However. when AMP-Obio tried to obtain a waiver for communities who passed aggregation in the
spring, NOPEC would not allow it. Therefore, we do not have a supplier at this time to our gas aggregation
program,

Plan of Action:

AMP-Obio is feverishly working with two (2) other gas suppliers to secure a gas supply contract for our
aggregation program and they are still hopeful that they can strike & deal for the upcoming heating season  1f
they ate unsuccessful, 1 will recormmend waiting until next sprng/surmmer t0 find a supplier for the 2004 heating
season. I will keep you abreast of further developments. In the meaniime, we arc preparing an article for the

News-Tribune advising citizens of the gas aggregation statns, We bave been fielding nomerous calls for several
weeks.

The good news is that Columbia Gas has recently dropped their “Gas Recovery Charge” (GCR) to .69 cents per
cef. Therefore. Obeilin residents who still receive their gas comruodily from Columbia Gas are paying a lower
rate when compared to the IGS offer. The caveat is that this .69 cent rate will only be available for the last

quarter of the year and will change in January., Historically, Columbia Gas has raised the GCR for the first
quarter of each year,

Pleasc feel free to share this mformatiun with City Council. Thanks Rob.



Steve Dupee

From: gelone@amp-ohic.org P e
Sent: Friday, Oclober 31, 2003 10:33 AM

To: sdupee@omips.org | )

Ce: reimmers(@amp-ohio.org

Subject: IGS Confract lssue

Steve,

As you know, AMPO, Inc. has besn negotiating with a number of gas suppliers
to serve our Municipal Gas Aggregation programs, including the City of
Oberlin's gas program. After a thorough evaluation of the suppliers’
nroposals, including proposed contract language, AMPO determined that
Intersiate Gas Supply (1GS) offered the best value for the City's gas.
aggregaton program. While attending an Cberlin City Council meeting on
October B, | recommended that the City sign a two-year contract with 1S,

Since the meeting on October 6, we moved forward with the intent of
complating a deal wilh 1G5, AMPO began obtaining customer address lists
from Columbia Gas and continued to watch the gas market for an opportunity
to sirike a price for the aggregation. Because the gas market took &
sighificant up-turn on October 9, we put & hold on completing the contract
and waited for more favorable gas prices.

IGS alsq has a contract with NOPEC to provide gas service to all NOPEG
commwnities in nine countigs in Northeast Ohig, ingluding Lorain County.

The contract that 1GS signed with NOPEC in 2002 inciudes language that
prohibits IGS from serving aggregalion programs, other than NOPEC, in any
county where NOPEC has a member community  This wicludes communiies in
Loranm County.

AMPO was aware of the contractual 1ssues IGS has with NOPEC, however, 1G5
was able fo get a waiver fromn NOPEC to serve several AMPO communities that
geveloped gas aggregation programs lasl winter and iGS felt they would be
abie fv do the same for Oberlin. Unfortunately, retations between NOPEC

and 1G5 have become strained over the past month. NOPEC signed a confract
with 1G5 that set the pas rate at 5% below the utility's GCR rate, Last

winter this worked fine. However, this summer the transition rider that
customers must pay for the first 12 months afier they move to a

transporiation program increased drashically. So much so, (hat customers

who are new fo the program and have to pay the transition rider for the

first 12 months are actually paying more than they would had they stayed

with Oominion.

=From what ifle | can undersiand about the issue, it appears 1GS has done
their best to mitigate a bad situation, but NOPEC s siill unhappy wth the

deat. Botlom line is 153 is nof in 2 postion of being assured of

receiving a wanver from ther NOPEC contract to serve Lorain Counly
communities other than Amherst, (NOPEC okayed Amhersl earlier this summer).

AMPO 15 moving forward with negotiations ta finalize a contract with an
alternate supplier, which we hope to have completed within the week,

Greg

e



