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ORDINANCE NO. 01-37 AC CMS

AN ORDINANCE ACCEPTING THE BID OF BUCKEYE EXCAVATING AND
CONSTRUCTION, INC., NORWALK, OHIO FOR THE REPLACEMENT OF
DETERIORATED WATER LINE UNDER U.S. ROUTE 20 NEAR STATE ROUTE 58,
FOR THE PUBLIC WORKS DEPARTMENT, CITY OF GBERLIN, OHIO,

' AND DECLARING AN EMERGENCY

BE IT ORDAINED by the Council of the City of Oberlin, County of Lorgin, State
of Ohio, five-sevenths (5/7ths) of all members elected thereto cancurning:

SECTION 1. That the bid of Buckeye Excavafing and Construction, Inc., of
Norwalk, Qhio, for the replacement of deteriorated water line under U.5. Route 20
near State Route 58, being the fowest and best bid received is hereby accepted,
and the City Manager is hereby authorized to enterinto a contract in accordance
with their bid, and in an amount not to exceed $52,445.00

SECTION 2. Itis hereby found and determined that al! formai actions of fhis
Council concerning or relating to the adoption of this ordinance were adepted in
an open meeting of this Council, and that all deliberations of this Council and of
any of its committees that resulted in such formal action, were in meetings open to
the public in compliance with all legal requirements, including Section 121.22 of the
Ohic Revised Code. :

SECTION 3. That this ordinance is hereby declared to be an emergency
measure necessary for the preservation of the public peace, health and safety of
the citizens of the City of Oberlin, Qhio, 1o wit:

“to accept a competitive bid within the time limits required by law and to
provide for the usual daily operation of a municipal departiment”, and shgll
take effect immediately upon passage.

PASSED: 19 Reading - April 16, 2001 {E)
2" Reading -
3¢ Reuding -

ATTEAT: - / . L '| 2
Az 00 = it Sl Lo ipa

CL-E@F COUNCIL' | CHAIR OF COUNCIL

POSTED: 4/17/2001

EFFECTIVE DATE: 4/17/2001
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7 NOTICE OF AWARD

To: _Buckeye Excavating & Construction
121 State Route 41 East

Norwalk, Ohic 44857

The City of Qberlin, Ohio, having considered the Bid submitted by you for

SR 48 Waterline RCBd#&QMORE (o the Advertisement for Bids .
dated _3/13/01_  andin the amount of 252,485 .00does hereby notify you
that your

Bid has been accepted by City Ordinance No. 01-37

The foliowing variations from the Specifications and Bid Instructions have been
atlowed: '

None

Delivery shall be on or before calendar days following

You are required to €xecuie the Agreement within ten {10} calendar days from
the date of this Notice to you. If you fail to execute said Agreement within ten
(10) calendar of the date of this Notice, the City of Oberlin will be entitled to
consider all your rights arising out of the City's acceptance of your Bid as
abandoned and as a forfeiture of your Bid Bond. The City of Oberiin will also be
entitled to such other rights as may be granted by law.

City of Dber[% | S
By: /? iy e, '
Title: ﬁ:-f?:p-’ TG TS RS Da’te:._-,gé(ﬁ’f

. Acceptance of Notice of Award
Receipt of the above Notice of Award is héreby acknowledged by

e ,
_BE TN G A oEF » this _4& _day of

/N _ y 20 4.
By: A ) 4 .
i - ~
Title: Ry =Y A




, 8 AGREEMENT

This Agreement, made this _ 24 day of __ April _ . 20_01 by and between the
City of Oberlin, Ohio. herginafter called The “City”, acting herein through its City
Manager and

Buckeve Exg'azgti._ug apd Construction, J@ing business as

(a corporation) {(a partnership) (an individual) in the City of _ Nerwalk

- County of __ priron . and State of __ghio . hereinafter called
the "Contractor.”

WITNESSETH: That for and in consideration of the payments and agreements hereinafier
mentioned; _ o o

The Contractor will furnish equipment in accordance with the terms of the Contract
Cocuments.. oo -

The following variations fram the Contract Documents and or options have been agreed to:

Lone

The term "Contract Documents” means and includes the following:

a) Advertisement for Bids -

) Instruction to Bidders

¢} General Conditions

d; EEQ Documentation

e} Bid including all attachiments thereto,

f} Bid Bond '

g) Delinquent Personal Property Tax Affidavit ,

h} Motice of Award

i) Agresment (with Legal & Fiscal Officers’ Certificates)
i) Specifications :

k) Addenda;
No. . dated : , 20
Nc.A . , dated ' .20

The City will pay to the Contractar in the manner and at such times as set forth in the
Contract Documents, such amounts as required by this Agreement.

y's engagement of the Contractor is based upon the Contractor's representations to the -
City that the Contractor .

.. has reviewed all documents pertinent to its portion or scope of the and has found

themn in all respects ta be complete, accurate, adequate, consistent, coordinated-
and sufficient; - _ _



. is an organization experienced in and qualified, willing and able to provide equipment
of the nature and type necessary to perform its portion or scope of the Work

. is authorized and licensed to do business in Ohio;

. has the expertise and ability to meet the City's objectives and requirements.

-.The Contractor shall furnish services and labor which expeditiously and economically and

properly complete its particular scope of the Work in the manner most consistent with
eh City's interests and objectives: in accordance with the Contract Documents, and in
accordance with the highest standards currently practiced by persons and entities

performing comparable labor and services on projects of similar size and complexity.

.The Contractor expressly warrants and guarantees to the City that all goods, products,
materials, equipment, and systems incorporated in its particular scope of the Work
conform to applicable Specifications, descriptions instructions, Drawings, data and
samples; be new (unless otherwise specified or permitted and without apparent
damage; be of quality equal to or higher than that required by the Bid Documents; be
merchantable ; and free from defects

The Contractor expressly warrants and guarantees to the City that all labor and services
required for its particular scope of Work shall comply with the Bid Documents: be
performed in a workmanlike manner: and be free from defects.

All warranties and guarantees set forth above shall be in addition to all other warranties,
express. implied or statutory. and shall survive payment for, acceptance or inspection
of. or failure to inspect the Work.

».1nis Agreement shall be binding upon all parties hereto and their respective heirs,
executors, administrators, successors, and assigns.

. With respect to the intent and interpretation of this Contract. the City and the
Contractor agree as follows:

(A) This Contract. together with the Contractor's and Surety's performance and
payment bonds for the Project. if any, constitute the entire and

exclusive agreements between the parties with reference to the Project, and said Contract
supersedes any and all prior discussions, communications, representations,
understandings, negotiations, or agreements.

(B) Anything that may be required, implied or inferred by the documents which make
up this Contract, or any one or more of them, shall be provided by the Contractor
for the Contract Price:

(C) Nothing contained in this Contract shall create, nor be interpreted to create, privity
or any other relationship whatsoever between the City and any person except
the Contractor;

(D) When a word, term, or phrase is used in this Contract, it shall be interpreted or
construed first, as defined herein; second. if not defined, according to its
generally accepted meaning in the construction industry; and third, if there is no
generally accepted meaning in the construction industry, according to its
common and customary usage;

(E) The words "include”, "includes", or "including”, as used in this Contract, shall be
deemed to be followed by the phrase, "without limitation":



£

(F} The specification herein of any act, failure, refusal, omission, event, occurrance or
condition as constituting a material breach of this Contract shail not imply that
any other, non-specified act, failure, refusal, omission, event, occurrence or
condition shali be deemed not to constitute a matenial breach of this Contract:

(G} The Contractor shall have a continuing duty to read, examine, review, compare
and contrast each of the documents which make up this Contract, shop
drawings, and other submittal angd shall give written notice to the City and the
Engineer of any conflict, ambiguity, error or omission which the Contractor may
find with respect to these documents before proceeding with the affected work.

duties imposed hereby, nor shall any such approval be evidence of the
Contractor's compliance with this Contract, The City has requested the Engineer
to only prepare decuments for the Project, including the plans and specifications
for the Project, which are accurate, adequate, consistent, coordinated and
sufficient for construction, HOWEVER, THE City MAKES NO

‘H} Inthe event of any conflict, discrepancy. or inconsistency among any of the
documents which make up this Contract, the following shall control: '

(1} As between figures given on plans and scaled measurements. the figures
shall govern: :

(2} As between large scale plans and srnall scale plans. the large scale plans
shall govern: . '

(3) As between plans and specificalions. the requirements of the specifications
shalfl govern: - - -

(4) As between this document and the plans or specifications, this document
shall govern. _

The Contractor shali perform all of the work required, implied or reasonably inferable fraom
this Contract including. but nat limited to, the fallowing:

{A) Construction of the Project;
(B} The furnishing of any rethred surély bends and insurance:

{C) The provision or furnishing, and prompt payment therefor, of labor, supervision,
services, materials, supplies, equipment, fixtures, appliances, facilities, tools, -
transportation, storage, power, fuel, heat, light, coeling, or other utilities, required
for construction and all necessary building permits and ather permits required for
the construction of the Project:

(D} The creation and submission to the City of detailed and comprehensive as-built
drawings depicting all as-built construction. Said as-built drawings shall be



submitted to the City upon final completion of the Project and receipt of same by
the City shall be a condition precedent to fina payment to the Contractor,

(E} Neither payment to the Contractor, utilization of the Project for any purpose by the
‘City, nor any other act or omission by the City shall be interpreted or construed

as an acceptance of any work of the Contractor not strictly in compiiance with
this Contract; '

(F} Prier to being entitled to receive final payment, and as a condition precedent
thereto, the Cantractar shall furnish the City. in the form and manner required by
City, if any, with a copy to the Engineer:

(1} An affidavit that all of the Contractor's obligations to subcontractors,
laborers, equipment or material suppliers, or other third parties in
connection with the Project, have been paid or otherwise satisfied:

(2} If required by the City, separzte releasés of lien or lien waivers from each
subcontractor, lower tier subcontractor, laborer, suppiier or other person
- or entity who has, or might have a claim against the City or the City's
property:

(3) If applicable, consent{s) of surety to finat payment;

(4) AW product warranties. operating manuals, instruction manuals'and other
recaorddocuments, drawings and things custornarily required of the

Contractor. or expressly required hersin. as a part of or prior to Project
closeouwt; :

4. Termination by the Contractor

If the City repeatedly fails to perform its material abligations to the Contractor for a period
of thirty (30) days after receiving written notice from the Contractor of its intent io
terminate hereunder, the coniractor may terminate performance under this Contract by
written notice to the City and the Engineer. In such event, the Contractor shall be
entitled to recover from the City as though the City had terminated the Contractor's
performance under this Contract for conveniance.

14, City's Right to Suspend Contractor's Performance

The City shall have the right at any time to direct the Contractor to suspend its
performance. or any designated part thereof, for any reason whatscever, or without
reason, for a cumuilative period of up to calendar days. If any such suspension is
directed by the City, the Contractor shall immediately comply with same.

[ the event the City directs a suspension of performance under this Paragraph , through
no fault of the Contractor, the City shall pay the Contractor as full compensation for
such suspension the Contractor's reasonable costs, actually incurred and paid, of:
(A) demobilization and remobilization, including such costs paid to subcontractors;

(B) preserving and protecting work in place;

(C) storage of materiais or equipment purchased for the Froject, including insurance
thereon; '

(D) performing in a later, or during a longer, time frame than that contemplated by this
Cantract,



(- 5. Termination by the City

The City may terminate this Contract in accordance with the following terms and
conditions:

work and the Contractor shali stop work when such termination becomes
effective. The Contractor shall also terminate outstanding orders and
subcontracts. The Contractor shall settie the liabilities and claims arising out of
the termination of subcontracts and orders. The City may direct the Contractor to
assign the Contractor's right, title and interest under termination orders or
subcontracts to the City or its designee. The Contractor shall transfer title and
deliver to the City such completed or partially completed work and materials,
equipment, parts, fixtures, information and Contract rights as the Contractor has.
}N‘?en terminated for convenience, the Contractor shall be compensated as
ollows:

(1) The Contractor shall submit a termination claim to the City and the Engineer
specifying the amounts due because of the termination for convenience
together with costs, pricing or other data required by the City or the
Engineer. If the Contractor fails to file a termination claim within one (1)
year from the effective date of termination, the City shall pay the
Colntractor. an amount derived in accordance with Subparagraph (3)
below;

(2) The City and the Contractor may agree to the compensation. if any. due to
the Contractor hereunder:

(3) Absent agreement to the amount due to the Contractor. the City shall pay
the Contractor the following amounts:

(a) Contract prices for labor, materials. equipment and other services
" accepted under this Contract;

(b) Reasonable costs incurred in preparing to perform and in performing
the terminated portion of the work, and in terminating the
Contractor's performance, plus a fair and reasonable allowance for
direct jobsite overhead and profit thereon (such profit shall not
include anticipated profit or nonsequential damages): provided
however, that if it appears that the Contractor would have not
profited or would have sustained a loss if the entire Contract would
have been completed, no profit shall be allowed or included and
the amount of compensation shall be reduced to reflect the
anticipated rate of loss, if any;

(c) Reasonable costs of settling and paying claims arising out of the
termination of subcontracts or orders pursuant to Subparagraph (A)
of this Paragraph. These costs shall not include amounts paid in
accordance with other provisions hereof.

The total sum to be paid the Contractor shall not exceed the total Contract Price, as
properly adjusted, reduced by the amount of payments otherwise made, and
shall in no event include duplication of payment,



r (B} Ifthe Contractor does not perform the WOrk, or. any part thereof, in a timeiy

' manner, supply adequate laboy, supervisory personnel or proper equipment or
materfais, or if it fails to timely discharge its obligations for labar, equipment and
materials, or proceeds to disobey applicable law, or otherwise commits a
violation of a material provision of this Contract, then the City, in addition to any
other rights it may have against the Contractor or others, may terminate the
performance of the Contractor and assume possession of the Project site and of
all materials and equipment at the site and may complete the work. In such case,
the Contractor shall not be paid further untif the work is complete, After final
completion has been achieved, if any portion of the Contract Price, as it may be
modified hereunder, remains after the cost to the City of completing the work,
including all costs and expenses of every nature incurred, has baen deducted by
the City, such remainder shall belong to the Contractor. Otherwise, the
Contractor shall pay and make whole the City for such cost. This cbligation for
payment shall survive the termination of the Contract.

in the event the employment of the Contractor is terminated by the City for cause -
pursuant to this Subparagraph 8) and it is subsequently determined by a Court
of competent jurisdiction that such termination was without cause, such
termination shall thereupon be deemed a Termination for Convenience under
Subparagraph A} and the provisions of Subparagraph (A) shall apply.

IN WITNESS WHEREQF. the parties hereto have executed. or caused fo be executed by
their duly authorized officials. this Agreement in three copies, each of which shall be
deemed an original on the date first written above.

_ - City of Qberlin, Qhio
(Seal) By: /M T
Robert DiSpjgft, City Manager
ATFES%: : y Z | '
. ?‘- .
. 7(54()_-‘\'_. L iy

Cq(y Ierk-‘v 7
Contractar Buckeya Excavaling & Construction, Ine.
o BEs72 T MIocET-
Tftrg.' e E ey
‘Seal) Address: LU SR L/ Fossr

Noaras se O Fe9857>
ATTEST: - Phone: IS 4632 3/ 2




p 9 CITY OF OBERLIN, OHIO - FISCAL OFFICER'S CERTIFICATE

Project Identification: _US Route 20 & SR 58 Waterline Replacement

I, Salvatore Telarico, Auditor hereby certify that | am the qualified and acting fiscal officer
of the City of Oberiin, Ohio, and that the amount of money, to wit
$__52,465.00 » required to meet the cost of the attached

Agreement between the City of Oberlin and
Buckeye Excavating & Cons truction, Inc. (Contractor) has been

lawfully appropriated for the purpose of said Agreement and the money so apprdpnated
is on deposit ( or in process of collection) to the credit of the appropnate fund free from

o~ fa"'(ta/ le é#C¢~ UA

Date

any previous encumbrances.

Salvatore Telarico, City Auditor



10 CITY OF OBERLIN, OHIO - LEGAL OF FICER'S CERTIFICATE

_Project Identification: &Mmgmne Replacement

The foregoing Agreement between the City of Oberlin, Ohaa. (City) and
Buckeye Excavating &

Congtruction, Inc, (Contractur} is approved as to form,

S ~30 2/

- Da

-

-

Eric Severs, City Solicitor



11 NOTICE TO PROCEED

el BllEkEile Exca::at:‘ng Date: May 22, 001

191 §.R. 61 East Project: ___US 20 & Rt. 58 Waterline
: replacement

Norwalk, Ohio 44857

You are hereby to commence WORK in accordance with the Agreement dated
API‘il 24 . 2001 .W{xx1 ait or before June 11 .ZD 01 and
you are to complete the WORK within consecutive calendar days -
thereafter. The date of completion of all WORK 15, therefore, _July #% 23 “2g01 .

Owner:  ~ City obee'rIin. Ohio

By: ~
Robent G. DiSpirts City Manager

ACCEPTANCE OF NOTICE

Receipt of the above NOTICE TO PROCEED is hereby acknowledged by

: : T
Seavts  SlokPrv_ By crgors ErtA N T ity & o sase this &= day of
I AIE : 20em ¢ .

By: Tl DI rrst
I ',.n" / Cal /‘
Title: S EFR 7 7




