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ORDINANCE NO. 88-46 AC CMS

AN ORDINANCE APPROVING THE PROVISIONS OF THE PROPOSED CONSENT DECREE
BETWEEN THE CITY OF OBERLIN,. OHIQ, AND THE OHIQ ENVIRONMENTAL
PROTECTION AGENCY AND AUTHORIZING THE CITY SOLICITOR TO EXECUTE SAME
ON BEHALF OF THE CITY OF OBERLIK AND DECLARING AN FMERGENCY

BE IT ORDAINED by the Council of the City of Oberlin, County of Lorain.
State of Qhio, five-sevenths (5/7ths) of all members slacted theretn concurring:

SECTION 1. That the provisions of the proposed Consent Decree between
the City of Oberlin, Ohio, and the Ohio Envirenmental Protectian Agency,
4 LOpy being attached hereto and incorporated herein by reference, are
hereby approved, and the City Selicitor is hereby authorized and directed
to execute same on behalf of the City of Obarlin. ..

SECTION 2. That the City Manager is hereby authorized and directad -
to make payment to the State of Ohio of the stipulated penalty set forth
in said Consent Decree, to wit: $§ 66,000, and said funds are hereby s0
appropriated from the Sewer Operating Fund.

SECTION 3. 1t i5 hereby found and determined that all formal actions
of this Council concerning or relating to the adoption of this ordinance
were adopted in an open meeting of the Council and that all deliberations
of this Council and of any of jts committees that resulted in such formal
action, were in meetings open to the pubTic in compliance with all legal
requirements, including Section 121.22 of the Ohio Revised Code.

SECTION 4. That this ordinance is hereby declared to be an emergency
measure necessary for the preservation of the public peace, health and
safety of the citizens of the City of Oberlin, Ohio, to-wit:

. “to settle imminent litigation at the eariiest possible date"

and shall take effect immediately upon passage.

- PASSED: 1st Reading- June 20, 1988 (Emergency)

2nd. Reading-
3rd Reading-

ATTEST:

c1eﬁk of Councii
|

POSTED: Juna 22, 1988
Effective Date: June 20, 1988



IN THE COURT OF COMMON PLEAS
LORATN COUNTY

STATE OF 0MIO, ex Tel : CASE HNO.
ANTHONY J. CELERREZZE, JR. :
ATTORKEY GENERAL OF DHIO b JUDGE
Plaintifif, :
VS, ;
C1TY OF COBERLIN, H CONSENT ORDER

Defendant.

The Complaint in the above-captiocned matter having been filed herein,
and fhe Plaintiff State of Ohio ﬁy its Attotrney General Anthony J. Celebrezze,
Jr. {hereinafter "Plaintiff") and Defendant City of Oberlin {"Cberiin") having
consented to the entry of this Order. |

NOW THEREFORE, without trial of any issue of fact or law, and upan
consent of the parties herete, it is hereby ORDERED, ADJUDGED AND DECREED as

Eollows:

I. JURISDICTION AND VENUE

1. The Court has jurisdiction over the parties and the subject mat—
ter of this case. The 63mp1aint states a claim upon whieh relief can be
granted against Defendant under Chapter 6111 of the Ohio Revised Code, and

venue is proper in this Court.



IT. PARTIES

2. The provislons of this Consent Order shall.apply and be binding
upon the parties £ﬁ this action, their agents, officers, employees, assigns,
successors in Interest and any person acting in concert or privity with any of
them. Defendant Oberlin shall provide a copy of this Consent Order to each
contractor it employe to perform work itemized heréin, and each general con—
tractor shall provide a copy of this Consent Order to e;nh of its subcontrae-

tors for such work,

ITI. SATISFACTION OF LAWSVIT

3. Plaintiff.alleges in its Complainc that Defendant has operated
its wastewater treatment plant in such a manner asz to result in violations of
the discharge limitations and monitoring requirements of the NPDES Permit
i1ssued to it by the Direetor of Ohio EPA and in violation of the water pollu-
tion laws of the State of Ohio. Compliance with the terms of this Consent
Order shall congtirute full satisfacrtion of any ¢ivil liability by Oberlin for
all claims under such laws zlleged in the Complaint. Nothing in this Order
shall be construed to limit the aothority of the State of Ohio to seek rélief
for claims or conditlong not alleged in the Complaint, including viclations

which cecedr after the filing of the Complaint.

1V. COMPLIANCE SCHEDULE

4. Defendant Oberlin is hereby enjoined and ordered to immediately
comply with the requiremente of Chapter 6111 of the Ohio Revised fode and the

terus and econditiong of the rules and regulations adopted under that Chapter



and its currently effective NPDES Fermit except for the effluent limitatiens
set forth in said permit. Between the effective date of this Consent Order
and Aagpust 31, 1989, Defendant is enjoined to comply with the interim effluent
limitations set forth In Appendix "A" attached hereto., The interim effluent
limits contained in Appendix "A" do not comstitute an NDPES permit or a modi—
fication of any existing permit. After August 31, 1989, Defendant Oberlin is
enjoined to meet the final effluent .standards set forth in its NPDES permit
No. 3FDODO25CD and any renewvala or modificatiéns theraof. Defendant Cberlin
1s hereby enjoined to properly operate and maintain itp wastewater treatment

plant and any associated equipment and structures.

V. CONSTRUCTION SCHEDULE

5. Defendant Oberlin is enjoined and ordered to eliminate discharges
from overflows and bypasses from its sanitary sewer system and to complete
construction of the improvements to its wastewater treatment plant and sewer
systen described in the Facilitles Plan submitted to Ohic EPA on November 29,
1983 and amended on July 15, 1987 and to attain compliance with the final
effluent limitations of NPDES ﬁemit Wo. 3PDO0025CH in accordance with the

fellowing schedule:

TASK COMPLETION DATE
{a) TInitiatrten af Froject Design Work Completed
(b) Submittal of Plans and Specifications
to Ohio EP&_ ' : Completed
(e) Advertisement of Building Bids Completed
(d} Execution of Building Contracts October 18, 1988



{e) Inttiation of Constructiom November 15, 1988

(f) Completion of construction of sufficient
wetstream treatment facilities to ensare
complianre with final effluent limit and
the eliminaztion of bypasses and overflows
in accordance with and as reflected in the
facilities plan Aupust 31, 1989

(g} Eliminate overflows and bypasses in

acceordance wich and as reflected

in the faeilities plan August 31, 1989
{h) Artain compliance with final effluent

limicationg set forth in the then effective

KPDES permit : August 31, 1989
(i) Completion of remaining construction

{i) sewer November 30, 1989

{ii) treatment plant ' December 31, 1989

vi, CIVIL PENALTY

6. Defendant Oberlin shall pay to the State of Ohio 2 civil penalty
of Sixty-8ix Thousand Dollars (§66,000.00). The penalty shall be paid by
delivering to counsel for Plaintiff a certified check For that amnunt,_payable
to the order of "Treasurer, State of Ohio" within sixry days from the date of

entry of this Consent Order.

¥IXI, STIFULATED PENALTIES

7. In the event that Defendant COberlin fails to meet any of the
requirements of this Consent ﬂrdér set forth in Paragraphs 4, 5(d), 5{e), 5(f)
and 5(1), including any schedule milestone requirement, Defendant.shall be
liable for and shall pay a stipulated penalty aecording to the following pay-

ment schedule: for each day of failure to meet a requirement for up to thirty



{30} days, One Hundred Dollars (§100.00) per day; for each day of failure to
meet a2 requirement from thirty-one (31) days to sixty {60} days, Five Hundred
Dollars ($500.00} per day; for each day of failure to meet a requirement from
sixty-one (6!) days to one hundred twenty (120) days, One Thousand Dollars
($1,000,00) per day; for each day of failure to meet a requizement from one
hundred twenty—one (I21) days to one hundred £ifty (150} days, Two Thousand
Dollars ($2,000.00) per day; for each day of failure to meet a requirement
beyond one hundred fifty (130} days, Thres Thousand Dollars (4$3,000.00) per
day.

8. 1In the event that Defendant Oﬁerlin fails to meet the require-
mente of this Consent ﬂrdgr regarding eliminatlon of overflows and bypasses
set forth In Subparagraph 5{(g), Defendant shall be liable and pay a stipulated
penalty_&cgdrding to the following schedule:; for each day of failure to meet
that requirement for up to forty-five (45) days, Twe Hundred Fifty Dollars
($250.00) per day; for each day of failure to comply which continues from
forty-five (43) days to ninaty (90) days, Five Hundred Pollars ($500.00) per
day; for each day of failure to comply which continues from ninety-one (91)
days to ome hundred twenty (120} days, One Thousand Five Hundred Dollars
($1,500.00}) per day; for each day of failure to comply which continues from
one hundred twenty—one {121) dzys to one hundred eighty {180) days, Three
Thousand Dollars ($3,000.00) per day. In the event that failure to meet that
requirement continues for more than one hundred eighty-one {1B1) days, Defen-
dant shall be liable for a stipulated penalty of Six Thousand Dollars

{($6,000.00) per day.



9. In the event that Defendant Oberlin fails to meet any of its
7-day average final effluent limitations by the date specified in Subparagraph
3{(h), Defendant shall be liable for payment of =z stipulated penalty of One
Thousand Dellars {$1,000.00) for each 7-day period during which the failure
occurs; if the failure to meet any of its 7-day average final effluent limira-
tions continues for a second consecutive 7-day period, Defendant shall be
1isble for payment of a stipulated penalty of Two Thousand Dollars
{$2,000.00); if the failure to meet any.af its 7-day average final effluent
limirarions continues for a third comsecutive 7-day period, Defendant shall be
liable for payment of a stipulared penalty of Three Thousand Dellarg
($3,000.00); if the failure to meet any of its 7-day average final effluent
limitations eopntinues for a fourth consecotive 7-day peried, Defendant shall
be liable for paymént of a sripulated penalty of Four Thousand Dollars
{$4,000.00); if the failure to meet any of its 7-day average final effluent
limitaticns continues for a fifth consecutive 7-day period, Defendant shall be
liable for payment of a stipulated penalty of FPive Thousand Dollars
($5,000.00); 1if the failure to meet any of its 7-day average final effluent -
limitations continues beyond a fifth consecutive 7=day period, Defendant shall
be liable for payment of a stipulated penalty of Eipht Thousand Dollérs
($8,000,00).

10. In the event that Defendant Oberlin fails to meet any of the
J0-day average final effluent limitations by the date specified in Subpara-
graph 5(h), Defendant shall be liable for payment of a stipulated peralty of
Two Thousand Dollars (§$2,000.00) for each 30~day period during which the fall-

ure occurs} if the fallure to meet any of its 30-day average final effluent



limitations eontinues for a second comsecutive 30-day period, Defendanr ghall
be 1iable for the payment of a stipulated penalty of Three Thousand Dollars
{$3,000,00); if the failure.ta meel any of its 30—d$y average flnal effluenc
limitations continues for a third consecutive 30-day perlod, Defendant shall
be liable for the payment of a stipglated penalty of Four Thousand Dollars
{$4,000,00); if the fallure to meet any of its 30-day average final effluent
limitations eOntinués for a fourth consecutive 30-day period, Defendant shall
be liable for the payment of a stipulated peﬁalty of Five Thousand Dollars
($5,000.00); if the fallure to meet any of its 30-day average finzl effluent
limitations continues beyond 2 fourth consecutive 30-day periocd, Defendant
shall be liable for the payment of a stipulared penalty of Ten Thousand Dol-
lars ($10,000,00),

11. Any payment required to be made under the provisions of Para-—
graphe 7, 8, 9 or 10 of this Order shall be wade by delivering to Plaintiff's
coungel a certified check or checks for the appropriate amounts, within forty-—
five (45) days from the date of the failure to meet the requirement of the
Consent Order, made payable to "ireasurer, State of Chio".

12, The payment of stipulated penalties under this Coasent Order, or
any further penalties ordered by the Court, shall be subordinate to annual
repayment of the principal and interest requirements for the term of the
financing required to implement the improvements. This provision for subordi-
nation applies only to payments from Oberlin's sewer revenues and funde, and
not to other funds or sources available to Oberlin to pay any penaltiés thac
B3y be due hereunder or ordered by this Court. Thiz provision does not

relieve the City of its liasbility for the payment of stipulated penalties or



any further penalties ordered by the Court, but only defers such payment until
it cen be made without violating the terms of subordination contained in this

provision.

VIII. POTENTIAL DSE OF FORCE MAJEURE DEFENSE

13, In any action to enforce any of the provisions of this Consent
Order Defendant Oberiin may ralse at that time the guestlon of whether it is
entitled to a defense that its conduct was caused by reasons beyond its con-
trol, such aa.(by way of example bur not limitation): aects of God, unusually
severe weather conditions, strikes, aects of war or civil disturbances, or
orders of aay regunlatory agency. While the Srate of Ohic and the Ohio EPA do
not agree that such a defense exists, it is, however, hereby agreed upon by
the parties that it is premature at this.ﬁime to raise and adjudicate the
existence of such a defense and that the appropriate point at which to do so
is at the time, if ever, that an enforcement action is commenced. Approval of

this Consent Order without a force majeure clause does not constitute z waiver

by Defendant Oberlin of any rightz or defenses it may have under applicable

law.

1X. CONTINUING JURISDICTIQN OF THE COURT

14, The Court will reta%n jurisdiction of this rase In order to
enforece or modify the Cunsent'ﬂfder, or to interpret the righrs and obliga-
tiong of the parties to the Consent Order. Any party may apply to the Eouft
for any orders, directions or relief necessary to construe and effectuate this

Consent Order.



15. This Consent Order shall terminate as to Section ¥II Paragraphs

7, 8, 9 and 10 after Oberlin has achieved and maintained cﬁnpliance with the

firal effluent limitations contained in irs WPDES permit for period of one (1)

year and has pald all penalties required purzuant to this Consent Order.

Termination of these provisions of the Consent Order shall be by Order of the

Court, upon application by any party.

X. COSIS

16. Defendant Oberlin i1s hereby orderad to pay the court costs

nerein.

APPROVED:

STATE OF OHIO, ex rel.
ANTHONY J, CELEBREZZE, JR.
ATTORNEY GENERAL OT OHIO

By:

MARGARET A. MALONE.

SUSAN E. ASHBROOR

Assistant Artorneye General
3D East Broad Street
Columbus, Ohio 432660410

APPROVED:

ERIC SEVERS, Solicitor
City of Oberlin, Ohio

JUDGE, COURT OF COMMON PLEAS
LORATN COUNTY

Avthorized Bepresentative
of the City of OQbkerlin



