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Talking Points on VA Proposed Rule Changes  

(RIN 2900-AO73, Net Worth, Asset Transfers and Income Exclusions for Needs-Based Benefits) 

Background on VA Benefits for War Time Veterans and their Surviving Spouses:   

For over 100 years, Congress has consistently recognized wartime veterans and their widows 

who have served our country in its greatest time of need by providing a safety net in their greatest time 

of need – a time threatened with impoverishment or care costs resulting from physical or mental 

infirmities.  It did so by establishing the Veteran’s Pension Benefit.  The latest version of this benefit, the 

“New Improved Pension Program” (the Program)  was  enacted in 1978.  The highest paying benefit 

under the  Program is “Aid and Attendance”  which provides monthly cash payments to its beneficiaries.  

The Program  impacts  veterans over 65 and their widows who need help with  long term care costs.  

These  cash payments  allow elderly veterans and their widows to remain healthier in home settings for 

longer periods of time,  retain independence in assisted living environments,  partially subsidize private 

payment for nursing home care;  minimize impoverishment of the well spouse; and extend the 

resources available to pay the costs of care.  

The facts and figures cited in these Comments are all taken from VA’s own published 

compilations or the sources that VA has relied on.    

Current Care Costs and The  Program’s  Effectiveness  and Focus of this Paper:  

The real cost for assistance with long term needs has become virtually unsustainable.  VA relies 

on  a 2012  MetLife study that reports  the monthly range costs for long term care in the 

DC/Maryland/Virginia region:   for nursing home care $9,550; for assisted living,  $5,933 for assisted 

living and  for  home care services  $2,555 (based on 4 hours per day at $21).    These costs are for base 

level care only.  Ehanced levels of care involving assistance  with  bathing, dressing, incontinence,  

medication management and dementia can add $1,000 or more to monthly care costs.   The study also 

reports  that national average  increase was 3.7% for nursing homes; 2% for assisted living and 5.3% for 

homemaker services.   

Overall, care costs are exceedingly high.  The Aid and Attendance Benefit maximally  offsets 

these costs by $2,128 month for a veteran with a dependant (usually spouse) or by $1,149 for the 

surviving spouse of a veteran (2015 figures).  The relief is limited to those veterans who served during a 
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time of war and their widows and who meet the income and net worth guidelines.  The great majority of 

the beneficiaries of this Program are the veterans who served during  World War II and the Korean 

Conflict most of whom are in their 80’s and 90’s and who are dying  at 500 or more a day.   The 1.7 

million WWII veterans as of November 2014 are expected to dwindle to  692,000 by June, 2016 

 The major problem with the current Aid and Attendance Program is that too few veterans and 

their widows know of its existence or  how to access it’s benefits. It’s estimated that less than 10% of 

potentially eligible veterans are receiving the benefit; and that one third of persons over 65 are 

potentially eligible.   For those who need it, the access to the benefit has been  has been by it’s own 

admission, “VA’s best kept secret”.  

Efforts to Change the Longstanding Program: 

There have been two recent attempts in Congress to overhaul this Program.   In response to 

findings  by the GAO that reference abuses in asset transfers to qualify for benefits,  bills were 

introduced to impose a 3 year look back period,  similar to the look back period for  Medicaid 

qualification.  During both sessions, those bills failed. 

This year on January 23, 2015, VA quietly  proposed rules that far exceed the failed bills in 

Congress.  Besides the 36 month look back period, the proposed rules include  a defined net worth limit 

that excludes the primary residence based on lot size, calculations of penalty periods creating 

unjustifiably  harsh outcomes , an almost absolute presumption that asset transfers were for the 

purpose of qualifying for benefits, imposing penalty periods of up to 10 years; punitive treatment of 

transfers to trust and for purchase of annuities far exceeding the penalty concept and capping at home 

care costs to a national average based on a 3 year old study by a private company. 

VA has stated that it has prepared the rule changes to restrict the benefit to the most needy and 

to address “abuses” by the financial industry and attorneys in helping veterans/widows shelter assets to 

pre-qualify for benefits. Ironically, the cited abuses accounted for only a small percent (reportedly 1%) 

of the total applications.  

According to VA, the rule changes limits the benefit to the most needy; prevent claimants from 

depleting assets to qualify for the benefit, reduce opportunities for attorneys and financial advisors to 

take advantage of claimants and to achieve uniformity and consistency in applying the Program. 

Based on our review and analysis, research and practice experience, the rules as proposed do 

not accomplish the VA’s stated objectives or solve the perceived problem, but serves to further restrict 

access to vitally needed benefits by  wartime veterans and their surviving spouses, a class of persons 

whom  Congress intended to protect and benefit. 

 

 

 



Our Analysis of the Major Proposed Rule Changes  and Comments: 

1. Net Worth Limit – Proposed §3.274:  The rule would create a clear net worth  limit.  One does 

not exist.  Each examiner decides net worth based on several factors which result varied and 

inconsistent decisions.  As proposed, the net worth limit is tied to the Medicaid Community 

Resource Allowance which, for 2015, is $119,220.  The clear limit is a good improvement.  

However, net worth  is defined as the value of the claimant’s assets  plus annual income. .  

Annual income is already a  separate factor in determining whether a veteran/widow qualifies 

for the benefit.   The calculation of annual income as part of net worth is a radical departure 

from current practice and from the Medicaid and Social Security qualification scheme.  VA does 

not explain this departure.  If it unnecessarily restricts access to the benefit by the need, annual 

income should be eliminated as a factor in calculating net worth. 

 

2. Lot Size Limit - §3.275:  The primary residence is excluded from the net worth calculations 

regardless of it’s value.  Exclusion of the residence as a countable asset follows current practice 

and with the Medicaid and Social Security  benefits framework.  The proposed rules however 

limit the residential lot area to 2 acres to be fully excluded  The veteran/ widow must prove 

either that the additional acreage is not marketable or carve out the value of the residence from 

the excess acreage.  This requirement would be  unnecessarily burdensome as costly,  time 

consuming and benefits delaying .   Many rural properties are part of farmland, or require larger 

than 2 acres for well and septic permits or zoning.   The lot size limit yields inconsistent and 

unpredictable  results.  A residential property on less than 2 acres worth over $1,000,000 would 

be excluded  from net worth, while residential property on over 2 acres worth $250,000, only 

after considerable time and expense, would  only be partially excluded as an asset.   The 2 acres 

limitation creates an unreasonable hardship on veterans/surviving spouse, and could create a 

bar to benefits.  This limitation should be eliminated. 

 

3. 36 Month Lookback - §3.276:  The proposed rules will require a lookback period of 36 months 

for all uncompensated transfers made immediately preceding the date the VA receives a claim 

for benefits.  This is new requirement; and for all prequalification transfers that would have 

exceeded the net worth limit , a penalty period is imposed.  The look back period is an 

unreasonable bar to benefits, and here’s why: 

 

VA says the provision is in response to  the GAO report that claimants were disposing of their 

assets to qualify for benefits. Despite that report, Congress twice refused to enact the lookback 

period.  There are many reasons that veterans and their widows gift assets  that have nothing to 

do with qualifying for benefits.  But when they do, it is out of desperate to forestall 

impoverishment.  To suggest that our veterans and their widows are stripping themselves of 

their savings as a money grab is essentially to disparage America’s “greatest generation”.  

 

The lookback provision appears consistent with the scheme of both Medicaid and  Social 

Security benefit programs.  But let’s look closely.  Both Medicaid and Social Security programs 



are benefits to the general public.  Access to those programs can mean access to hundreds of 

thousands, and sometimes millions,  of dollars during a beneficiary’s coverage life.   The VA 

Pension Program is limited to a relatively small segment of the veteran population and their 

widows, many of whom are well into their 80’s and 90’s.  The benefit amount is restricted and, 

because of the age of most claimants, is usually of limited duration.  There is no comparison 

between the VA Pension Program and Medicaid and Social Security  public benefit programs In 

terms of restricting access to benefits. The lookback period should be eliminated. In view of 

Congress’ expressed intent to aid wartime veterans needing aid and attendance, the provision 

unreasonably restricts access to benefits. 

 

4. The Penalty --§3.276:  VA will impose a period of benefit  ineligibility for certain transfers made 

within the 3 year lookback.   If but for the transfer, the net worth of the claimant would have 

exceeded the limit, then a penalty period is imposed based on the excess or  “covered assets” 

transferred.  Those covered assets are divided by a penalty divisor.  For a veteran with a spouse, 

the divisor is $2,128 (2015) and for a surviving spouse the divisor is $1,149 (2025).  If the 

covered or excess assets are valued at $18,780, then a penalty period 8.8 months 

($18,780÷$2,128) for a veteran with spouse and 16.34 months for a widow ($18,780÷$1,149).  

 

Transfers to Trusts or transfers to purchase annuities  are exceptions  to the rule that asset 

transfers that exceed the net worth limit  are penalized.   The value of those transfers are 

subject to the penalty regardless of net worth.  This rule is in response to the “1% problem “– 

perceived  abuses in the use of annuities and trusts to qualify the veteran/widow for benefits. 

Extended penalty periods would be imposed, resulting in total denial of benefits for many 

claimants. 

 

5. Almost all Transfers Penalized --§3.276:  The proposed rules would treat nearly all gifts made 

within the lookback period as made to qualify for benefits and impose penalty periods.  The only 

exception would be if the veteran/surviving spouse  could  prove that the transfer was induced 

by fraud, misrepresentation or unfair business practice .  Few transfers would meet that test.  

Veterans who gave assets to their church or charity,  to family members for marriage, college 

expenses or to help with an emergency, would  be senselessly penalized.   Medicaid allows 

applicants to provide explanations for why certain transfers were made.  Transfers  for  regular 

church or charitable contributions and to assist family members, or transfer made before a 

traumatic or unexpected health event are not penalized.  The rules should provide the 

veteran/widow a similar opportunity to rebut the presumption the transfer were not made 

solely to qualify for benefits 

 

6. Limited Opportunity for Undoing Transfers--§3.276:  Transfers can only be reversed within 30 

days of applying for benefits.  Under the proposed rules, there are many traps for the unwary 

that result in imposition of long periods of ineligibility that may not be uncovered until way after 

30 days of the application date. 

 



7. Surviving Spouses are Unfairly Treated by Penalty Divisor--§3.276:  For the same penalized 

transfers, surviving spouses are subject to almost twice the penalty period as a veteran with a 

spouse.  The surviving spouse has greater need because the benefit amount being the less,  and 

yet will  suffer the longest period of ineligibility.  They are unfairly burdened by the proposed 

regulations and have a much limited ability to prequalify for benefits. 

 

8. 10 Year Penalty Period--§3.276:  A penalty period of up to 10 years can be imposed.   For most 

of the applicants, any penalty period approaching 10 years means complete denial of the 

benefit.  Because of the near inability to undo transfers and the almost irrefutable presumption 

that transfers were made to qualify for benefits, then 10 year penalty period is harsh and serves 

no useful purpose.   A transfer to trust or a transfer to purchase an annuity can easily lead to 

hefty penalty periods.  These are traps for the unwary and that should not be! 

 

9. Home Care Rates Capped at National Average: Income for VA purposes is the gross income less 

unreimbursed medical expenses.    Home care costs qualify as medical expenses.  In practice it’s 

the home care costs that offset income sufficiently so that a veteran/surviving spouse can 

qualify for the benefit and remain at home.  The pending regulations propose to place a cap on 

care rates at the national average as published annually  by the MetLife Mature Market Institute 

Market Survey of Long-Term Care Costs.  The rate cap is based on the 2012 survey, which  states 

that homemaker services are increasing at 5.3% per year.   This regulation would have unfair 

impact on all veterans/surviving spouses who reside in regions with an above average cost of 

care, such as in the Washington, D.C. Metropolitan Area. 

 

10. No Clear Implementation Date:  The regulations contain no date in which they become 

effective.  The bills in Congress had implementation dates of 1 year from enactment.  Under the 

proposed regulations they  could be retroactive, which makes uncertain what rules will  apply. 

The rules should provide for a one year implementation date   

 

11. VA  Has Exceeded Its Authority: Congress has spoken:  “provide for the needs of wartime 

veterans and their surviving spouses”.  Similarly Congress has chosen not to impose the 

restrictions that VA through its rule making process is imposing.  VA does not have the authority 

to legislate.  Under the current system, each claimant denied benefits under these proposed 

rules must challenge the legitimate authority of those rules on a case by case basis.  That is an 

unfair  burden to place on the protected veterans and their spouses.   

Respectfully submitted, 

 

 

Cheryl Chapman Henderson 


