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     Starting much earlier, but especially since the inclusion of social policy chapters in the 
revised European Union (EU) treaties in the 1990s, bureaucracies within the EU have 
engaged themselves in sponsorship and funding of controversial social policy initiatives. The 
initiatives are based on an expansive view of treaty mandates, and are often undertaken with 
limited knowledge and consent on the part of the member states.  This is a process of 
“moral regulation,” a term used in this study to encompass all EU social and human rights 
policies and initiatives that intrude, or potentially intrude, on democratic national jurisdiction 
over moral matters. It is the result of a confluence of various trends attendant to EU 
integration and European social, political and legal developments.  
        
 
Overview 
 
     Why does the EU involve itself in the moral regulation of member states?  The general 
cultural context of Europe is important.  The EU up until the recent enlargement has 
reflected general secularization trends prevalent in Western Europe.  These trends point to 
value changes, which in turn affect policy.  The generally favorable atmosphere surrounding 
the so-called gender, reproductive health and anti-discrimination agendas is reflected in all 
the areas of concern mentioned throughout the paper.  These issues, although not most 
salient for populations and governments of the member states, benefit from the attention of 
well-funded NGOs who have gained privileged partner status within and access to the EU 
bureaucracy.  These NGOs are the avant-guard of the broad value shift away from 
traditional, often religiously inspired, values.  The same goes for mainstream political parties.  
In particular, Christian Democratic parties have seen the erosion of their religious voter base 
and thus have moved away from more traditional conceptions of social life.   
    
     The ideological bias is further compounded by the legal and institutional set up of the 
European Union.  Over the past 20 years, with consequent treaty revisions, there has been a 
significant increase in the number of EU competences as well as policy instruments and 
decision mechanisms.  This creates an ideal opportunity for policy specialists (NGOs) and 
their counterparts in the EU bureaucracy to develop “policy communities” operating in 
relative obscurity, far removed from the oversight by national authorities.  The European 
institutions benefit immensely from expertise and outreach done by their NGO cooperators, 
who also lend them a measure of legitimacy.  This interest group-driven, almost corporatist, 
system of social representation on the issues of human life and sexuality suffers from the 
virtual monopoly of NGOs that are the drivers of the current value change away from 
traditional conceptions of social life.   Policy research long ago ascertained that activists tend 
to be more extreme than “the man on the street.”  Due to the “democratic deficit” of a weak 
European Parliament and scant influence of national parliaments, it is the privileged 
Brussels-based activists (NGOs) that have substantial leverage over the EU policy process.  
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Conservative policy makers, who happen to be recruited mostly from among the members 
of the European Parliament, are thus left without these crucial policy advocates and liaisons.   
       
     Another influence on the dynamics of moral regulation is EU enlargement. Treaty 
revisions in 1992 and 1997 that prepared the ground for EU’s activity in the realm of social 
policy and human rights reflect the pre-enlargement consensus.  The enlargement of the EU 
to the twelve new member states from Central and Eastern Europe shifted the ideological 
balance in the EU.  Yet the so-called EU conditionality process was responsible for 
inhibiting political competition around contentious issues in candidate member states before 
the accession.1   Now, the more controversial aspects of the European law such as its 
“human rights” agenda provoke political tension in many Central and Eastern countries.  
    
     Though EU moral regulation takes place outside explicit legal boundaries, the intent of 
this analysis is not so much to point to illegality of EU actions as it is to turn the attention 
towards a prevailing liberal tilt of the EU’s established social policies that touch on areas of 
human life and sexuality and its consequences. The first part of the analysis examines the 
venues in which issues of human life and sexuality are influenced: The European 
Commission’s “community action programs” and NGO involvement in their creation and 
implementation; The operation of EU quasi-regulatory agencies and “expert networks;” The 
role of the European Parliament; and The EU Charter of Fundamental Rights.       
 
 
Purpose of the Study 
 
      The paper has three general purposes. First, it aims to clarify what the European Union, 
through its various bodies, actually does in policy realms that touch on issues of human life 
and sexuality.  Secondly, it proposes some explanations for these activities.  Finally, it 
attempts to correct the view, often held by those broadly sympathetic to the cause of moral 
conservatives, that the existing legal and institutional framework of the EU ensures proper 
oversight of these activities by the primary principals of the EU treaties – the governments 
of the EU member states. The paper is therefore directed as much to those who would like 
to learn more about how the EU works, especially with regards to controversial social policy, 
as well as to those “fence sitters” in the Brussels policy community that are complacent or 
have given up on the effective, public and open pursuit of more conservative social policies 
in the European Union.  
      
     The paper touches on the legal framework of the EU.  It tries to address those possessed 
of the legalistic mindset who believe that the treaty provisions effectively safeguard issues of 
human life and sexuality from too much intrusion by the EU bodies.  Specifically, the 
argument points to the very weak letter of the subsidiarity principle, which for reasons of 
scale and effects, can be effectively abrogated in the policy process.  Because of that, the 
paper argues that sovereignty serves as a much better principle of democratic control than 
subsidiarity because the locus of control remains closer to the more transparent and 
accountable institutions of the democratic state.  In a sense, sovereignty avoids the pitfalls 
and difficulties of national monitoring of policy once the policy becomes even a shared 
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competence of the EU.  Put another way, given the cultural and institutional make up of the 
Brussels milieu, the chance for successful countervailing action along traditional lines from 
member state capitals is very slim once a certain competence finds itself into a new revision 
of the treaty.  
      
 
EU Institutional Structure and Governance   
 
     Arguably the most important power in the EU is agenda setting power.  The Council of 
Ministers, a body consisting of national ministers, sets the long-term agenda, while the 
independent bureaucratic body, the European Commission, initiates and writes drafts of 
legislation.  The Commission is the main driver of European integration.  The Council and 
the European Parliament amend Commission drafts.  The Commission, unlike a 
government, does not depend on a political mandate from the Parliament and is only weakly 
controlled by the Council.  The European Court of Justice is an activist court that has sought 
to establish its supremacy over national courts and expanded its jurisdiction to rule in 
matters of human rights. A principle of subsidiarity that is supposed to guard local 
competences is weakly incorporated in the treaties, and can be overridden for reasons of 
scale or effects of proposed EU action.  Treaties outline numerous competences of the EU 
in areas of social policy, gender and non-discrimination. The Commission operates inter-
departmental Fundamental Rights, Anti-Discrimination and Equal Opportunities Group that 
assists in drafting legislation in those areas.  In drafting legislation the Commission engages 
well-positioned NGOs and NGO platforms in a form of “civil dialogue.”  The Commission 
then relies on “community action programs” that promote the Commission’s agenda in the 
member states often through the use of Commission sponsored NGOs. 
          
 
EU Positions on Human Rights and Religion   
 
     The EU as an institution is not a member of the Council of Europe, which is the plenary 
body of the European Convention on Human Rights (ECHR).  Nevertheless, the EU 
treaties assure the respect for the ECHR and contain clauses that allow for suspending the 
rights of EU member states if a member state is in persistent breach of “the principles of 
liberty, democracy, respect for human rights and fundamental freedoms, and the rule of 
law.” Nevertheless, the EU Charter of Fundamental Right has been annexed to the Nice 
Treaty, which supposedly only lists extant rights, but in fact changes the language of the 
rights concluded in the ECHR, and is controversial as to the scope and the justiciability of its 
provisions.  The European Court of Justice had established case law that comes close to 
redefining the nature of marriage and has expanded its jurisdiction to cover not only 
community body actions but also state actions in the area fundamental rights.   
      
     The EU has also established a controversial Fundamental Rights Agency in Vienna to 
monitor the state of human rights observance within the member states.  It replaces the 
obscure advisory body called the Network of Independent Experts on Fundamental Rights, 
whose contentious opinions on freedom of conscience of doctors not willing to perform 
abortions derailed the Slovakian-Vatican concordat in 2006.  The EU maintains a symbolic 
dialogue with religious organizations through the Bureau of European Policy Advisers by the 
President of the European Commission.  The EU treaties contain an annexed and non-



binding Declaration No.11, which states that the EU protects the status of churches under 
national laws.  The EU also allows funding organizations “connected with reflection at 
European level on ethical and spiritual foundations of the building of Europe,” but 
expanded it to all organizations of general European interest.  The new Reform Treaty, 
which incorporates the EU Charter, will be up for ratification in 2008. 
 
 
Family, Education, and Sexual Ethics 
 
     The European Commission directorates are actively involved in sponsoring programs 
aimed at moral regulation. The Employment, Social Affairs and Equal Opportunities 
Directorate (DG EMPL) sponsors competitions and publicity campaigns aimed at 
influencing national norms surrounding the notions of family, appropriate sexual behavior, 
and even state-church relations.  The Development Directorate (DG DEV) regularly funds 
NGOs involved in promoting “reproductive health and rights” in the developing world, 
while the Public Health Directorate (DG HEALTH) promotes reproductive rights within 
the EU openly criticizing views to the contrary. The Culture and Education Directorate (DG 
EDU) cooperated in educational programs aimed at youth, often anti-religious in nature and 
overtly promoting norms contrary to religious sentiments of many Europeans.  The 
Directorate of Research (DG Research) funded pro-abortion activities of the Network of 
European Women’s Rights.  These directorates have worked with organizations such as 
Marie Stopes International and the International Lesbian and Gay Association-Europe.  The 
latter is officially funded by the anti-discrimination unit of DG EMPL.  Other privileged 
NGO groups which explicitly support legalization of abortion, such as the European 
Women’s Lobby or the European Youth Forum, are routinely consulted and receive funding 
from these directorates.  The Justice, Freedom and Security Directorate (DG JUST) oversees 
all activities in the areas of fundamental rights.  Finally, the European Parliament regularly 
votes on non-binding, but symbolically important resolutions condemning traditional 
approaches to sex and family life. 
      
 
Implications and Policy Recommendations 
 
    Certain instruments such as the EU Charter of Fundamental Rights should not be ratified 
and become a part of the new Reform Treaty.  More transparency and control should be 
exercised over sponsorship of NGOs inimical to national laws and policies which protect 
traditional norms on marriage and family life. Community programs that fund controversial 
initiatives as well as the Fundamental Rights Agency should be placed under the scrutiny of 
national governments, while the so-called advisory expert networks should be eliminated.  
Finally, the European Parliament requires more transparency and accountability to member 
states, beginning with recorded votes on controversial resolutions that allow citizens to 
determine the voting record of individual MEPs.  
 
 
Conclusion                     
 
     Because of a confluence of various factors in EU formation and integration, 
bureaucracies in Brussels have successfully expanded the scope of moral regulation in 



Europe.  This is happening even though the EU has, at most, only shared competence with 
the member states in matters of social policy. At the same time, many national leaders 
remain on the fence about whether or not to push back. This is due in part to a belief that 
EU member states will ultimately be protected from encroaching EU bureaucracies through 
the practical realization of subsidiarity. As this study demonstrates, however, the factors 
leading to concentration of power in Brussels are likely to persist if not accelerate in the 
coming years. Subsidiarity, ill-defined and practically ineffectual on social policy matters, is 
unlikely to help. What is more, given the trends examined in this study, states will be less 
able to regain protection of their national laws and culture in coming years than they are 
today. Only timely and effective action by national capitals to demand transparency and 
accountability and to retain their authority on social policy can protect and preserve national 
traditions on marriage, family, and human life – arguably the most important issues of our 
time.  


