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QUESTIONS PRESENTED 

Federal courts are required to respect the immun-
ity of a foreign sovereign entity. Absent a waiver of 
immunity or other specified exception under the For-
eign Sovereign Immunities Act, a federal court lacks 
subject-matter jurisdiction over any action against an 
agency or instrumentality of another nation. See 
Saudi Arabia v. Nelson, 507 U.S. 349, 355-56 (1993). 

In this case, the Ninth Circuit held that peti-
tioner, an entity of the Republic of India, implicitly 
waived its immunity from suit by agreeing that U.S. 
and California law would govern a nondisclosure 
agreement between it and respondent M.A. Mobile. 
Pet. App. 3a. That was the sole basis for the court’s 
waiver finding. Further, the court held that the 
waiver extended to all of M.A. Mobile’s claims, be-
cause each of them “arises out of or relates to” the 
agreement. Id. 

The questions presented are:  

1. Whether a choice of law provision in a foreign 
state’s contract automatically waives sovereign im-
munity under 28 U.S.C. § 1605(a)(1), regardless of the 
contract’s other terms indicating an intent not to 
waive immunity. 

2. Whether, given the requirement that any 
waiver of foreign sovereign immunity be narrowly 
construed, an implied waiver of immunity in one 
agreement between the parties gives a court license 
to extend the waiver to claims not premised on that 
agreement.
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PARTIES TO THE PROCEEDINGS 

Petitioner is the Indian Institute of Technology, 
Kharagpur, an Indian state university, and was a De-
fendant-Appellant below. 

Respondents M.A. Mobile, Ltd., and Mandana D. 
Farhang were Plaintiffs-Appellees below. 

Defendant-Appellant Partha P. Chakrabarti is 
not a party to the present petition for certiorari. 

RULE 29.6 STATEMENT 

The Indian Institute of Technology, Kharagpur, is 
a corporation chartered by the Parliament of the Re-
public of India under the Institutes of Technology Act, 
1961. It is not a publicly-traded corporation. 
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INTRODUCTION 

Under the Foreign Sovereign Immunities Act 
(FSIA), foreign sovereigns are “presumptively im-
mune from the jurisdiction of United States courts.” 
Saudi Arabia v. Nelson, 507 U.S. 349, 355 (1993). 
They may be sued only if “one of the Act’s express ex-
ceptions to sovereign immunity applies.” OBB Perso-
nenverkehr AG v. Sachs, 136 S. Ct. 390, 394 (2015). 
One of these is waiver, an exception that must be 
“narrowly construed,” and that will “rarely” be found 
absent “strong evidence that [it] is what the foreign 
state intended.” Rodriguez v. Transnave Inc., 8 F.3d 
284, 287 (5th Cir. 1993). 

In the decision below, the Ninth Circuit contra-
vened these bedrock immunity principles. It held that 
petitioner Indian Institute of Technology, Kharagpur 
(IITK)—which the parties agree is a “foreign state” 
under the FSIA—implicitly waived its immunity from 
suit simply by agreeing that U.S. and California law 
would govern a nondisclosure agreement (NDA) en-
tered into with respondent M.A. Mobile. The court 
came to this conclusion without considering the 
NDA’s other terms or the nature of the underlying 
agreement, both of which undercut any implication of 
waiver. 

The court’s ruling turns the law of sovereign im-
munity on its head. Rather than “presume” that IITK 
is immune from suit and find jurisdiction only with 
“strong evidence” indicating an intent to waive, the 
court treated a choice of law clause as dispositive of 
waiver, and ignored other evidence indicating that 



2 

 

IITK had no intent to waive its immunity at all—in-
cluding an integration clause in the NDA barring im-
plied terms. In so doing, the court applied a 
categorical rule at odds with the basic tenets of FSIA 
jurisprudence: A foreign sovereign’s assent to a choice 
of law clause in a contract necessarily constitutes a 
waiver of its immunity. That categorical rule—which 
has been unreflectively adopted or endorsed by sev-
eral other courts of appeals—improperly directs 
courts to ignore evidence of the sovereign’s actual in-
tent. 

The rule is also based on the faulty premise that 
no sovereign would choose U.S. law unless they in-
tended to accede to the jurisdiction of U.S. courts. For-
eign sovereigns, however, have very good reason to 
choose the ground rules that will govern their agree-
ments, apart from consenting to suit in the United 
States. They may find U.S. law better suited for pre-
cisely defining the parties’ rights and obligations. And 
they may want to specify what law will apply in liti-
gation in a foreign court (here IITK is subject to suit 
in India) or in the United States under one of the 
FSIA’s other exceptions. The Ninth Circuit ignored 
these possibilities entirely. 

The Ninth Circuit then went further. Again giving 
short shrift to the command to construe waivers of im-
munity narrowly, the court held that the supposed 
waiver in the NDA encompassed not only respond-
ents’ claim that IITK breached the NDA itself,  but 
extended to respondents’ other claims—neither of 
which depend on a finding that IITK breached the 
NDA. This ruling directly conflicts with the decisions 
of two other courts of appeals, which have correctly 
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held that a waiver contained in one agreement be-
tween the parties does not extend to all of the claims 
a plaintiff might raise in the litigation. 

This case presents the Court with an opportunity 
to affirm the core precepts of FSIA jurisprudence: Im-
munity is the presumption, waiver is a narrow excep-
tion, and it will only be found when the evidence of 
the sovereign’s intent to subject itself to suit in the 
United States is unmistakable. The Court should 
grant certiorari and reverse the decision below. 

OPINIONS AND ORDERS BELOW 

The Court of Appeals’ opinion, Pet. App. 1a-5a, can 
be found at 2016 WL 3693579. The court’s order deny-
ing rehearing and rehearing en banc, Pet. App. 48a-
49a, is not published. The district court’s March 25, 
2014 order, Pet. App. 6a-22a, can be found at 2014 WL 
1246766. Its January 26, 2010 order, Pet. App. 23a-
47a, can be found at 2010 WL 519815. 

JURISDICTION 

The Court of Appeals entered judgment on July 12, 
2016. Pet. App. 1a. Petitioner timely sought rehearing 
and rehearing en banc, which the Court of Appeals 
denied on August 22, 2016. Pet. App. 48a. This Court 
has jurisdiction under 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 

This case involves the waiver provision of the For-
eign Sovereign Immunities Act, 28 U.S.C. §1605(a)(1), 
which provides that: 
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A foreign state shall not be immune from the ju-
risdiction of courts of the United States or of the 
States in any case … in which the foreign state has 
waived its immunity either explicitly or by implica-
tion, notwithstanding any withdrawal of the waiver 
which the foreign state may purport to effect except 
in accordance with the terms of the waiver. 

Section 1605 is reproduced in full at Pet. App. 
50a-56a. 

STATEMENT OF THE CASE 

This appeal has its origins in a proposed joint ven-
ture between petitioner IITK and respondent M.A. 
Mobile. The parties agree that IITK is a “foreign 
state” within the meaning of the FSIA, Pet. App. 13a, 
and is therefore “immune from the jurisdiction of the 
courts of the United States” unless one of the FSIA’s 
statutory exceptions applies. 28 U.S.C. § 1604. 

1. The FSIA “provides the sole basis for obtaining 
jurisdiction over a foreign state in the courts of this 
country.” Argentine Republic v. Amerada Hess Ship-
ping Corp., 488 U.S. 428, 443 (1989). Foreign sover-
eigns are “presumptively immune from the 
jurisdiction of United States courts” under the stat-
ute, and may be sued only if “one of the Act’s express 
exceptions to sovereign immunity applies.” Sachs, 136 
S. Ct. at 394 (quoting Nelson, 507 U.S. at 355). Mind-
ful that immunity is the “general rule” under the 
FSIA—and that its abrogation may have diplomatic 
consequences—courts must “carefully patrol[]” the 
“boundaries of the statutory exceptions.” Lotes Co. v. 
Hon Hai Precision Indus. Co., 753 F.3d 395, 411 (2d 
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Cir. 2014); see also Westfield v. Fed. Republic of Ger-
many, 633 F.3d 409, 414 (6th Cir. 2011) (citing “the 
Act’s presumption that foreign sovereigns are im-
mune” as reason that a court must be “wary of apply-
ing [one of the statutory exceptions] too loosely”). 

The first of the exceptions, and the only one at is-
sue here, recognizes that a foreign sovereign may 
waive its immunity from suit, either “explicitly or by 
implication.” 28 U.S.C. § 1605(a)(1).1  

2. In 2003, M.A. Mobile—a Dominica-chartered 
corporation—sought IITK’s help in developing and 
marketing mobile-computing technology. ER 256-57, 
377.2 According to respondents, the parties discussed 
forming an Indian-based, Indian-registered corpora-
tion to sell an application of the technology to Indian 
Railways, a state-run entity. ER 381, 383. That ar-
rangement allegedly would have enabled “access 
to … Indian Railways … without having to pursue the 
usual bidding or tender process required of other non-
governmental, third party vendors.” ER 381. Eventu-
ally, however, efforts to develop the joint venture 
failed. ER 110-11, 404, 407. According to respondents, 

                                            
1 The second exception abrogates immunity from suits based 

on certain types of “commercial activity” by the foreign sover-
eign. 28 U.S.C. § 1605(a)(2). The remaining exceptions abrogate 
immunity from select actions related to property rights, id. 
§ 1605(a)(3)-(4); torts, id. § 1605(a)(5); arbitration, id. 
§ 1605(a)(6); maritime liens, id. § 1605(b); mortgages, id. 
§ 1605(d); and terrorism, id. § 1605A(a), as well as certain coun-
terclaims to actions initiated by a foreign sovereign, id. § 1607. 

2 “ER” refers to the Excerpts of Record filed by Defendants-
Appellants in the court of appeals. 
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they received a letter from IITK’s counsel in June 
2006 informing them that IITK would not be partici-
pating in any further negotiations concerning the 
joint venture. ER 392.  

At the outset of their discussions, M.A. Mobile 
asked IITK to enter into a written nondisclosure 
agreement (NDA) before sharing details of its mobile-
computing technology. ER 256. IITK executed the 
NDA. ER 140, 300, 378. The agreement prohibits ei-
ther party from making, using, or selling “any product 
or other item using, incorporating, or derived from 
Confidential Information of the other party.” Pet. 
App. 60a. The NDA also includes an integration 
clause stating that the written agreement “represents 
the entire understanding and agreement of the par-
ties and supersedes all prior communications, agree-
ments, and understandings relating to the subject 
matter hereof.” Pet. App. 61a. Accordingly, “[a]ll ad-
ditions or modifications to th[e] Agreement must be 
made in writing and must be signed by both parties.” 
Id. 

In addition, the NDA provides that, in the event of 
a suit between the parties over an alleged breach of 
its obligations, “[t]his Agreement shall be governed in 
all respects by the laws of the United States of Amer-
ica and by the laws of the State of California.” Id. The 
parties also consented to “the exclusive personal ju-
risdiction of the federal and state courts located in 
Santa Clara County, California, as applicable, for any 
matter arising out of or relating to this Agreement.” 
Id. While the agreement speaks to potential “personal 
jurisdiction,” “as applicable,” there is no dispute that 
a United States court would have no subject-matter 
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jurisdiction over a claim against IITK, absent a find-
ing that one of the FSIA’s narrow exceptions to sover-
eign immunity applies. Nelson, 507 U.S. at 355. 

3. In May 2008, respondent Farhang brought an 
action in her individual capacity against IITK and 
various other defendants in the U.S. District Court for 
the Northern District of California. Respondent M.A. 
Mobile was added as a second plaintiff in 2010. Three 
of the claims respondents advanced against IITK cur-
rently survive. 

First, respondents allege that IITK breached the 
NDA by, among other things, disclosing information 
about respondents’ technology to others. ER 412. Sec-
ond, they allege that IITK breached the supposed 
joint venture “by abandoning all efforts to further 
[the] Technology on behalf of the Joint Venture, and 
instead working to deliberately move forward their 
own plans of commercialization.” ER 415. Third, re-
spondents allege that IITK violated the California 
Uniform Trade Secrets Act, Cal. Civ. Code § 3426, by 
misappropriating trade secrets to build its “own mo-
bile technology platform,” instead of “us[ing] those 
trade secrets to … secure Indian Railways as a first 
customer for the Joint Venture.” ER 427.3 

IITK sought to dismiss the claims based on its 
right to foreign sovereign immunity under the FSIA. 
The district court denied IITK’s motion, finding that 
                                            

3 Subsequently, petitioner sued respondent Farhang in the 
courts of the Republic of India, and obtained an injunction 
against her related to the use of software she claimed to own. ER 
461, 464-65. That case is still pending in India. 
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by entering into the NDA, IITK implicitly waived its 
right to foreign sovereign immunity as to all three 
claims. Pet. App. 29a, 46a. 

4. On appeal, the Ninth Circuit affirmed the dis-
trict court’s ruling that IITK had implicitly waived its 
immunity by entering into the NDA. Pet. App. 3a, 5a. 
The court derived that purported waiver solely from 
the NDA’s choice of law provision. Citing its decision 
in Joseph v. Office of Consulate General of Nigeria, 
830 F.2d 1018 (9th Cir. 1987), the court concluded 
that such a provision always implicitly waives foreign 
sovereign immunity. The court therefore found a 
waiver without examining any of the NDA’s other 
terms. Pet. App. 3a. The court further held that the 
implied waiver extended to all of M.A. Mobile’s 
claims, and not just the claim based on the NDA, “be-
cause each claim arises out of or relates to the nondis-
closure agreement which forms the basis of IITK’s 
waiver.” Id. 

REASONS FOR GRANTING THE WRIT 

I. The Ninth Circuit’s Categorical Rule Is 
Contrary To How Courts Generally Apply 
The FSIA Waiver Exception. 

Under the FSIA, a foreign sovereign may elect to 
waive its immunity from suit “either explicitly or by 
implication.” 28 U.S.C. § 1605(a)(1). To ensure that 
waivers by implication reflect sovereign intent, the 
courts of appeals have “consistently held” that the 
FSIA’s implied waiver provision “must be construed 
narrowly,” such that it applies only where “the im-
plicit waiver [is] unmistakable.” In re Tamimi, 176 
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F.3d 274, 278 (4th Cir. 1999). Courts therefore 
“rarely” conclude that a sovereign has waived immun-
ity “without strong evidence that this is what the for-
eign state intended.” Frolova v. Union of Soviet 
Socialist Republics, 761 F.2d 370, 377 (7th Cir. 1985). 

The Ninth Circuit departed from that rule in this 
case. Rather than consider all the evidence of the for-
eign sovereign entity’s intent, the court of appeals ap-
plied a categorical rule mandating that the presence 
of a choice of law provision in a contract signed by a 
foreign sovereign constitutes an unambiguous waiver 
of immunity from suit. 

As detailed below, such a rule contravenes the 
principle that the question of waiver turns on a highly 
fact-specific inquiry, in which no waiver will be found 
unless the sovereign’s intent to forego immunity is 
manifest. § I.A. The mere presence of a choice of law 
provision in a contract does not, without examining 
the totality of the contract and other indicia of intent, 
sufficiently demonstrate a sovereign entity’s clear in-
tent to waive immunity under § 1605(a)(1). The cate-
gorical rule ignores that there are numerous reasons 
a sovereign would choose to include such a provision 
wholly apart from waiver. § I.B. 

The Ninth Circuit’s blind adherence to its categor-
ical rule was particularly misguided in this case.  
§ I.C. Rather than demonstrating an agreement to 
waive immunity by implication, the NDA’s integra-
tion clause demonstrated just the opposite—that no 
implied terms may be read into the agreement. And 
given that the proposed joint venture was oriented to-
wards doing business in India, the other evidence in 
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the case likewise indicates that no such waiver was 
intended. 

A. The Ninth Circuit’s categorical rule 
contravenes the principles underlying 
the FSIA’s implied waiver doctrine. 

The touchstone of waiver is the sovereign’s intent. 
An implied waiver of sovereign immunity must reflect 
“the intentional relinquishment” of that right. Walters 
v. Indus. & Commercial Bank of China, Ltd., 651 F.3d 
280, 295 (2d Cir. 2011) (quotation marks omitted) 
(emphasis in original). In other words, the sovereign 
must make “a conscious decision” to forego immunity.  
Foremost-McKesson, Inc. v. Islamic Republic of Iran, 
905 F.2d 438, 443-44 (D.C. Cir. 1990); cf. Atascadero 
State Hosp. v. Scanlon, 473 U.S. 234, 241 (1985) 
(waiver of state sovereign immunity turns on “the 
State’s intention to subject itself to suit”). 

As a result, courts “rarely find that a nation has 
waived its sovereign immunity without strong evi-
dence that this is what the foreign state intended.” Ro-
driguez, 8 F.3d at 287 (emphasis added); see also 
Shapiro v. Republic of Bolivia, 930 F.2d 1013, 1017 
(2d Cir. 1991) (courts are “reluctant to find an implied 
waiver” unless it is “unambiguous” and “unmistaka-
ble”); cf. U.S. Dep’t of Energy v. Ohio, 503 U.S. 607, 
627 (1992) (a waiver of federal sovereign immunity 
must “be unequivocal”); Pennhurst State Sch. & Hosp. 
v. Halderman, 465 U.S. 89, 99 (1984) (a waiver of 
state sovereign immunity under the Eleventh Amend-
ment must be “unequivocally expressed”). In light of 
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these principles, “waiver under the FSIA is rarely ac-
complished by implication.” In re Tamimi, 176 F.3d at 
278. 

The Ninth Circuit’s categorical rule is at odds with 
the FSIA’s focus on the sovereign’s intent. See Hen-
derson ex rel. Henderson v. Shinseki, 562 U.S. 428, 
438 (2011) (eschewing “a categorical rule regarding 
review of administrative decisions” in favor of an “at-
tempt to ascertain Congress’ intent”). Intent, of 
course, is ordinarily a “fact-intensive issue[].” Har-
rods Ltd. v. Sixty Internet Domain Names, 302 F.3d 
214, 244 (4th Cir. 2002); see Gen. Analytics Corp. v. 
CNA Ins. Cos., 86 F.3d 51, 54 (4th Cir. 1996) (“[D]eter-
mining intent is fact-intensive ….”). As such, an in-
quiry into whether there has been a clear intent to 
waive a right is factbound and is not generally subject 
to blanket rules or assumptions.    

This is particularly true for a finding of intent to 
waive in a contract: While “clear and definitive con-
tract language can establish waiver as a matter of 
law,” MAFCO Elec. Contractors, Inc. v. Turner Con-
str. Co., 357 F. App’x 395, 398 (2d Cir. 2009) (quota-
tion marks omitted), “the intent to waive is usually a 
question of fact,” Beth Israel Med. Ctr. v. Horizon Blue 
Cross & Blue Shield of New Jersey, Inc., 448 F.3d 573, 
585 (2d Cir. 2006) (quotation marks omitted). As a re-
sult, the existence of a waiver “turns upon the proper 
interpretation of the particular contract … [which] 
must be read as a whole.” Engelhard Corp. v. NLRB, 
437 F.3d 374, 378 (3d Cir. 2006) (quotation marks 
omitted); see also Holyoke Water Power Co. v. FERC, 
799 F.2d 755, 758 n.6 (D.C. Cir. 1986) (refusing to find 
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waiver when “neither the plain language of the provi-
sion nor the contract as a whole requires such an in-
terpretation”). This principle is consistent with how 
courts generally ascertain the parties’ intent: To “en-
forc[e]the intent of the parties,” a contract “should be 
read as a whole instrument.” Samaan v. Gen. Dynam-
ics Land Sys., Inc., 835 F.3d 593, 601 (6th Cir. 2016); 
see also Restatement (Second) of Contracts § 202(2) 
(Am. Law Inst. 1981) (“A writing is interpreted as a 
whole ….”). 

Waiver of a foreign sovereign entity’s right to im-
munity from suit under the FSIA is no less contextual 
and fact-specific. Courts tasked with determining 
whether a sovereign intended to waive immunity con-
sider the question in light of the full “circumstances 
of th[e] case.” Foremost-McKesson, 905 F.2d at 444; 
see also Shapiro, 930 F.2d at 1018 (finding no waiver 
in light of “the circumstances of the instant matter”). 
When the allegation of waiver depends on an agree-
ment between the parties, courts seek to draw “evi-
dence from the language, structure [and] history” of 
that agreement, not simply a single provision. 
Frolova, 761 F.2d at 378; see also In re Tamimi, 176 
F.3d at 279-80 (finding no waiver after examining the 
full text of a letter containing the purported waiver in 
light of relationship of the parties and nature of the 
transaction between them). 

In the context of foreign sovereign immunity, it is 
particularly crucial that courts carefully examine all 
the relevant evidence when determining whether a 
party waived its rights. “Actions against foreign sov-
ereigns ... raise sensitive issues concerning the for-
eign relations of the United States,” Verlinden B.V. v. 
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Cent. Bank of Nigeria, 461 U.S. 480, 493 (1983), and 
risk “embarrassment to the executive branch,” Repub-
lic of Mexico v. Hoffman, 324 U.S. 30, 34 (1945). The 
FSIA—though it allows abrogation of sovereign im-
munity under certain limited circumstances—is 
premised on the same “notions of grace and comity” 
that underlie sovereign immunity more generally. 
Foremost-McKesson, 905 F.2d at 445 (quotation 
marks omitted). 

Of course, a sovereign entity’s affirmative consent 
to suit in the United States ameliorates those con-
cerns. A sovereign who definitively agrees to resolve 
disputes in a U.S. forum cannot very well complain 
when it is haled into federal or state court. But the 
same is not true when a court erroneously implies a 
waiver the sovereign never intended. As the D.C. Cir-
cuit has cautioned, such an error will “almost cer-
tainly undermine the confidence of foreign states in 
the fairness of our legal system.” Id. (quotation marks 
omitted). 

B. A choice of law provision in a contract 
does not categorically establish an 
intent to waive sovereign immunity. 

The courts that have endorsed the categorical rule 
have made two basic errors.4 First, they have misread 

                                            
4 See Architectural Ingenieria Siglo XXI, LLC v. Dominican 

Republic, 788 F.3d 1329, 1338, 1342 (11th Cir. 2015); Eckert 
Int’l, Inc. v. Gov’t of Sovereign Democratic Republic of Fiji, 32 
F.3d 77, 79-82 (4th Cir. 1994); see also Transamerican S.S. Corp. 
v. Somali Democratic Republic, 767 F.2d 998, 1005-06 (D.C. Cir. 
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a passing reference in the FSIA’s legislative history 
as a command from Congress to treat choice of law 
provisions as proof of a per se intent to wave. Second, 
these courts have unmoored the implied waiver ex-
ception from its defining touchstone: the intent of the 
foreign sovereign. As we explain below, there are nu-
merous common-sense reasons why a foreign sover-
eign entity would want to specify that a contract is 
governed by U.S. law, without having any intent to 
waive immunity from suit in U.S. courts.   

1. The courts that have endorsed the per se waiver 
rule have erroneously relied on a single sentence in 
the FSIA’s legislative history. In 1976, shortly before 
the statute was enacted, the House Committee on the 
Judiciary issued a report that stated: 

With respect to implicit waivers, the 
courts have found such waivers in cases 
where a foreign state has agreed to arbi-
tration in another country or where a for-
eign state has agreed that the law of a 
particular country should govern a con-
tract. An implicit waiver would also in-
clude a situation where a foreign state 

                                            
1985) (Wald, J., concurring). Additionally, three courts of ap-
peals, including the Ninth Circuit in Joseph, have recited the 
categorical rule in dicta. See Rodriguez, 8 F.3d at 287; Shapiro, 
930 F.2d at 1017; Joseph, 830 F.2d at 1022. Though the Joseph 
statement was dictum, see 830 F.2d at 1023, it was the entire 
basis for the Ninth Circuit’s waiver finding in this case.  See Pet. 
App. 3a. 
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has filed a responsive pleading in an ac-
tion without raising the defense of sover-
eign immunity. 

H.R. Rep. No. 94-1487, at 18 (1976) (the “House Re-
port”). Courts have derived the categorical implied 
waiver rule from the first sentence of that statement. 
See Eckert, 32 F.3d at 79-82; see also Architectural In-
genieria Siglo XXI, LLC v. Dominican Republic, 788 
F.3d 1329, 1342 (11th Cir. 2015); Transamerican S.S. 
Corp. v. Somali Democratic Republic, 767 F.2d 998, 
1005-06 (D.C. Cir. 1985) (Wald, J., concurring). 

The House Report, however, did not purport to es-
tablish a rule. It merely observed that some courts 
“ha[d] found” waiver in cases involving choice of law 
provisions—not that the FSIA would categorically re-
quire that such a provision always result in waiver. 
House Report at 18. And for good reason: “[T]he case 
law at the time did not unambiguously establish” that 
a waiver of foreign sovereign immunity could be im-
plied from a choice of law provision. Transamerican, 
767 F.2d at 1005 (Wald, J., concurring); see also 
George Kahale, III, Arbitration and Choice of Law 
Clauses as Waivers of Jurisdictional Immunity, 14 
N.Y.U. J. Int’l L. & Pol. 29, 38 (1981-1982) (prior to 
the FSIA, “substantial doubt existed as to whether … 
[a] choice of law clause waived the traditional defense 
of sovereign immunity”). New York courts, for exam-
ple, had declined to read a choice of law provision to 
imply waiver. See Frazier v. Hanover Bank, 119 
N.Y.S.2d 319, 323 (N.Y. Sup. Ct.), aff’d, 119 N.Y.S.2d 
918 (N.Y. App. Div. 1953) (concluding that Peru’s stip-
ulation that a bond “‘shall be governed by the laws of 
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the State of New York’” was not “in any sense a con-
sent to be sued or a waiver of immunity”). 

Moreover, even if the House Report had suggested 
that a choice of law provision can imply a waiver of 
foreign sovereign immunity, courts would not be 
bound to apply a categorical rule to that effect. As this 
Court has made clear, the FSIA’s meaning is not con-
trolled by statements contained in the House Report. 
See Republic of Argentina v. Weltover, Inc., 504 U.S. 
607, 617-18 (1992) (disregarding the House Report’s 
guidance regarding the meaning of “direct effect” un-
der § 1605(a)(2)). And an excerpt from the FSIA’s leg-
islative history certainly cannot trump the bedrock 
principle that courts may imply a waiver of immunity 
only where the sovereign’s intent is clear and unam-
biguous. Cf. U.S. Dep’t of Energy, 503 U.S. at 627; 
Pennhurst, 465 U.S. at 99. Thus, “when courts ana-
lyze whether a contract’s choice of law provision con-
stitutes implicit waiver, they [must] look to the 
implied intent of the parties,” Pere v. Nuovo Pignone, 
Inc., 150 F.3d 477, 482 (5th Cir. 1998), and not merely 
to general remarks from the House Judiciary Com-
mittee. 

For that reason, courts have declined to treat other 
portions of the House Report’s commentary as estab-
lishing categorical rules for implied waiver. The Re-
port suggests, for example, that “[a]n implicit waiver 
would also include a situation where a foreign state 
has filed a responsive pleading in an action without 
raising the defense of sovereign immunity.” House 
Report at 18. Yet the Second and D.C. Circuits have 
each refused to imply a waiver after a foreign sover-
eign filed an answer that did not raise immunity as a 
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defense, where the circumstances raised doubts about 
whether the sovereign intended to forego its immun-
ity. See Drexel Burnham Lambert Grp., Inc. v. Comm. 
of Receivers for A. W. Galadari, 12 F.3d 317, 325-26 
(2d Cir. 1993) (declining to construe a sovereign’s re-
sponsive pleadings as a waiver because its intent to 
forego immunity was not “‘unmistakable’ and ‘unam-
biguous’”); Foremost-McKesson, 905 F.2d at 444-45 
(rejecting “the mechanistic application” of the House 
Report and declining to interpret a sovereign’s answer 
as a waiver because it did not manifest a “conscious 
decision to take part in the litigation” (quotation 
marks omitted)). These courts properly declined to 
take the House Report as controlling where its broad 
assumptions regarding a foreign sovereign’s intent to 
waive immunity were not borne out by the evidence 
in a particular case. There is no reason to treat choice 
of law provisions any differently. 

2. Moreover, a choice of law clause selecting U.S. 
law does not inherently show an intent to waive im-
munity to suit in a U.S. court. Such a provision, after 
all, merely specifies the law to govern the contract 
and to be applied in litigation. It “does not address the 
court or courts in which the law is to be applied”—
that falls to distinct forum-selection language. In re 
Lois/USA, Inc., 264 B.R. 69, 101 (Bankr. S.D.N.Y. 
2001); cf. Burger King Corp. v. Rudzewicz, 471 U.S. 
462, 482 (1985) (a choice of law provision “standing 
alone” is “insufficient to confer” personal jurisdiction 
under the minimum contacts test); Stuart v. Spade-
man, 772 F.2d 1185, 1195 (5th Cir. 1985) (if a contrac-
tual provision “contemplates a choice of law not 
forum,” it “does not evince [the defendant’s] anticipa-
tion of being haled into … court”). 
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Moreover, a foreign sovereign entity entering into 
a contract with a party in another country has good 
reason to choose U.S. law to govern the relationship. 
Law from the United States is often more fully devel-
oped and defined than in other countries, and it may 
provide greater specificity and reliability as to the 
parties’ contractual obligations. 

This becomes all the more important in planning 
for potential litigation that might arise even without 
a waiver of immunity—for instance, suit in a foreign 
jurisdiction. Parties to international agreements fre-
quently balance legal and geographic preferences by 
specifying that the laws of one jurisdiction will control 
(here, U.S. law) even where the litigation is most 
likely to take place in the tribunal of another (in this 
case, IITK being subject to suit in India). As this 
Court has recognized, that type of arrangement is a 
feature of the modern commercial era, in which “busi-
nesses once essentially local now operate in world 
markets.” Vimar Seguros y Reaseguros, S.A. v. M/V 
Sky Reefer, 515 U.S. 528, 538 (1995) (quotation marks 
omitted). This Court has therefore instructed that ju-
dicial “skepticism” about the ability of foreign tribu-
nals to apply U.S. law “must give way to 
contemporary principles of international comity and 
commercial practice.” Id. at 537. 

Applying those principles, this Court has repeat-
edly enforced international agreements that require 
foreign tribunals to apply U.S. law. See Mitsubishi 
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 
U.S. 614, 632-37 (1985) (contract requiring arbitra-
tion of Sherman Act claim in foreign tribunal was rea-
sonable and enforceable); Scherk v. Alberto-Culver 
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Co., 417 U.S. 506, 515-21 (1974) (contract requiring 
arbitration of Exchange Act claim in foreign tribunal 
was reasonable and enforceable). For their part, for-
eign courts—including those in India—regularly ap-
ply the law of other nations, particularly when 
contracting parties have chosen it to govern their 
agreements. See, e.g., Rhodia Ltd. v. Neon Laborato-
ries Ltd., A.I.R. 2002 Bom. 502, ¶ 10 (an Indian court 
must apply English law to interpret a contractual 
term where “the parties have expressly intended the 
contract to be governed by … English law”). Recipro-
cally, Federal Rule of Civil Procedure 44.1 facilitates 
the application of foreign law in U.S. courts. See Fed. 
R. Civ. P. 44.1 (specifying procedure for “determining 
foreign law”). And, of course, states in the United 
States apply the law of their sister states all the time. 
In short, the idea that one jurisdiction is competent to 
apply the law of another lies at the very foundation of 
our national and transnational legal system. 

The categorical implied waiver rule is premised on 
the opposite notion—expressly so, in fact. Two of the 
court of appeals opinions laying the foundation for the 
rule dismissed as illogical the possibility that foreign 
sovereigns might specify U.S. law to govern litigation 
in a foreign jurisdiction. See Eckert, 32 F.3d at 80 (as-
serting that it “flies in the face of logic” to think that 
a foreign sovereign would want U.S. law to be applied 
“in the courts of another country”); Transamerican 
S.S. Corp., 767 F.2d at 1006 (Wald, J., concurring) 
(choice of law provision specifying U.S. law implicitly 
consents to U.S. jurisdiction, rather than foreign ju-
risdiction, because “[t]he courts of this country are 
clearly best able to interpret and apply the laws of 
this country”). That reasoning is untenable under this 



20 

 

Court’s precedents, which foreclose such judicial 
“skepticism” about the ability of foreign tribunals to 
apply U.S. law. Vimar, 515 U.S. at 538; see also 
Mitsubishi Motors, 473 U.S. at 630 (rejecting “a pro-
vincial solicitude for the jurisdiction of domestic fo-
rums” regarding “international trade, commerce, and 
contracting” (quotation marks omitted)). 

In addition, there is another reason a contractual 
provision selecting U.S. law does not necessarily im-
ply waiver: It provides the legal ground rules for liti-
gation that might arise in the United States under 
one of the FSIA’s numerous non-waiver exceptions. 
See 28 U.S.C. §§ 1605, 1605A, 1607. Those exceptions 
apply in a broad range of circumstances. The commer-
cial activity exception is particularly expansive, en-
compassing not only a sovereign’s commercial acts 
within the United States, but certain acts performed 
abroad that cause a “direct effect” domestically. 28 
U.S.C. § 1605(a)(2). 

Foreign sovereigns cannot always predict with cer-
tainty whether, in the course of contractual perfor-
mance, they will perform an act that falls within the 
commercial activity exception. That is especially true 
where, as in this case, a contract contemplates sub-
stantial activity in a foreign country. Such activity 
may implicate the statute’s amorphous “direct effect” 
standard, for which “[c]ourts have struggled to an-
nounce objective standards and clear rules.” West-
field, 633 F.3d at 414; see also United World Trade, 
Inc. v. Mangyshlakneft Oil Prod. Ass’n, 33 F.3d 1232, 
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1237 (10th Cir. 1994) (deeming the “direct effect” 
standard “hopelessly ambiguous”).5 

Even if they have no intention of waiving their im-
munity, therefore, foreign sovereign entities must of-
ten plan for a potential abrogation under the 
commercial activity and other non-waiver exceptions. 
And a choice of law provision is the perfect tool for the 
job. The FSIA does not provide a choice of law rule for 
litigation authorized by its exceptions, and courts 
have filled that statutory gap in varied and at times 
complex ways. Compare Barkanic v. Gen. Admin. of 
Civil Aviation of the People’s Republic of China, 923 
F.2d 957, 959 (2d Cir. 1991) (concluding that “as a 
general matter, state substantive law is controlling in 
FSIA cases”), with Schoenberg v. Exportadora de Sal, 
S.A. de C.V., 930 F.2d 777, 782-83 (9th Cir. 1991) (ap-
plying a multi-factor “‘more significant relationship’ 
test” to determine controlling law). As this Court has 
recognized, such uncertainty in choice of law rules 
means that a contractual provision identifying “the 
law to be applied” is “an almost indispensable precon-
dition to achievement of the orderliness and predicta-
bility essential to any international business 
transaction.” Scherk, 417 U.S. at 516. 

                                            
5 The procedural history of this case demonstrates the diffi-

culty foreign sovereigns face. In an earlier decision, the district 
court held that the foreign conduct of petitioner’s co-defendant 
had a “direct effect in the United States,” abrogating immunity. 
Farhang v. Indian Inst. of Tech., No. C–08–02658, 2012 WL 
113739, at *8 (N.D. Cal. Jan. 12, 2012). The Ninth Circuit re-
versed, concluding that co-defendant’s conduct caused “merely 
an indirect effect” in the United States. Farhang v. Indian Inst. 
of Tech., Kharagpur, 529 F. App’x 812, 813 (9th Cir. 2013).  
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Such contingency planning is critical, as this very 
case demonstrates. Even if this Court reverses the 
Ninth Circuit’s decision as to waiver, on remand the 
district court will be obliged to rule on Plaintiffs’ as-
sertion that IITK’s immunity is abrogated under the 
commercial activity exception. See Pet. App. 4a. IITK 
is by no means alone; by our count, there have been 
148 district court decisions that considered a claim of 
abrogation under § 1605(a)(2) since Plaintiffs filed 
their lawsuit in May 2008, and that number surely 
undercounts the number of cases in which the excep-
tion has been raised as a possible ground for finding 
subject-matter jurisdiction under the FSIA. It stands 
to reason that sovereign entities embarking on pro-
jects with a transnational dimension would ensure in 
their contracts that potential future litigation is gov-
erned by the law they choose, even if they have no in-
tention to waive their immunity to suit.6 

In sum, a sovereign does not “unmistakably” ac-
cede to the jurisdiction of U.S. courts merely by spec-
ifying that U.S. law will govern a contract. At a 
minimum, such a term must be considered alongside 
other evidence to determine whether there is a clear 
intent to waive the foreign sovereign entity’s immun-
ity from suit. To determine the sovereign’s intent, 
courts must also consider other evidence—including 
neighboring contractual terms and the nature of the 

                                            
6 The courts that have construed a choice of law provision as 

a per se implied waiver of foreign sovereign immunity have 
failed to credit this possibility. See Architectural Ingenieria Siglo 
XXI, 788 F.3d at 1338, 1342; Eckert, 32 F.3d at 77-80; Joseph, 
830 F.2d at 1022; Transamerican S.S. Corp., 767 F.2d at 1006 
(Wald, J., concurring). 
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parties’ enterprise. Because the categorical rule 
adopted by the Ninth Circuit prevents courts from do-
ing so, this Court’s review is warranted. 

C. Viewed as a whole, the evidence in this 
case demonstrates that IITK did not 
intend to waive immunity. 

This case demonstrates the danger of the Ninth 
Circuit’s categorical rule: By refusing to look beyond 
the NDA’s choice of law provision, the court ignored 
critical evidence that IITK did not intend to implicitly 
waive its foreign sovereign immunity. 

1. To begin with, the venture purportedly contem-
plated by the parties was distinctly foreign in nature. 
M.A. Mobile claims to have discussed forming an In-
dian corporation with IITK—an Indian state univer-
sity—which would leverage its ties to the Indian 
government in order to sell mobile technology to the 
Indian state railway. See supra 5. Those facts alone 
make it entirely plausible that IITK expected Indian 
courts to adjudicate disputes between the parties. Cf. 
Joseph, 830 F.2d at 1023 (because a dispute over a 
residential lease in San Francisco was “wholly local 
[in] nature,” it was “virtually inconceivable that the 
[defendant] contemplated that adjudication of dis-
putes would occur in a court outside of the United 
States”). To assume otherwise merely because the 
NDA was governed by U.S. law, as the Ninth Circuit 
did, would endorse the “provincial solicitude for the 
jurisdiction of domestic forums” that this Court has 
emphatically rejected. Mitsubishi Motors, 473 U.S. at 
630. 
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In addition, IITK had good reason to plan for pos-
sible litigation under the FSIA’s commercial activity 
exception. Had the parties pursued the venture, 
IITK’s performance—from the formation of an Indian 
corporation to negotiations with Indian Railways—
would have largely taken place in India. But at the 
time of contracting, IITK could not predict with any 
certainty whether a court might later hold that its ac-
tivities caused a “direct effect in the United States,” 
28 U.S.C. § 1605(a)(2)—not only because the venture 
and its ramifications were speculative, but also be-
cause courts have failed to define a “direct effect” 
clearly. See supra 20-21 & n.5. That gave IITK a com-
pelling reason to specify the legal ground rules for lit-
igation in the United States, even though it had no 
intention of consenting to litigation there. See Scherk, 
417 U.S. at 516 (a choice of law clause provides “or-
derliness and predictability” in international deal-
ings). 

2. The NDA’s other terms, which the Ninth Circuit 
ignored entirely, confirm that IITK did not intend to 
waive its foreign sovereign immunity. In addition to 
the choice of law provision, the NDA also contains an 
integration clause. See Pet. App. 61a. Read as a 
whole—as every contract must be—the NDA pre-
cludes courts from implying a waiver under the FSIA.  

An integration clause’s essential purpose is to 
limit a contract to its expressly agreed-upon terms. 
One way it does that is by barring the use of parol 
evidence regarding preceding agreements between 
the parties as a means of redefining the contract’s 
terms. See, e.g., Condrey v. SunTrust Bank of Georgia, 
429 F.3d 556, 564 (5th Cir. 2005). But an integration 
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clause does more: It also dictates that the express 
terms of a contract must be read as narrowly as pos-
sible, without implying additional obligations that are 
not required to give those terms enforceable meaning. 
See NLRB v. Int’l Bhd. of Elec. Workers, Local Union 
16, AFL-CIO, 425 F.3d 1035, 1040 (7th Cir. 2005) (an 
integration clause “prohibits the adoption of any ad-
ditional provisions by implication”); Coal Res., Inc. v. 
Gulf & W. Indus., Inc., 756 F.2d 443, 449 (6th Cir. 
1985) (an “integration clause prevents obligations 
from being implied”). 

The NDA’s integration clause thus dictates that 
the choice of law provision must be read narrowly, as 
a means of setting the legal ground rules governing 
the contract, but not implying consent to anything 
further. To imply any additional purpose, such as con-
senting to U.S. jurisdiction, would expand the choice 
of law provision’s meaning unnecessarily and run 
afoul of the integration clause. Cf. Beraha v. Baxter 
Health Care Corp., 956 F.2d 1436, 1442 (7th Cir. 
1992) (term in patent license setting future royalties 
on potential exploitation of patent could not, in light 
of integration clause, also create an implied obligation 
on licensee to exploit); Permanence Corp. v. Ken-
nametal, Inc., 908 F.2d 98, 101-02 (6th Cir. 1990) 
(same).7 

                                            
7 The NDA’s personal-jurisdiction clause—unmentioned by 

the court of appeals—does not alter this analysis. A personal-
jurisdiction provision does not implicate the FSIA, which ad-
dresses the courts’ subject-matter jurisdiction. See Nelson, 507 
U.S. at 355 (“[U]nless a specified [FSIA] exception applies, a fed-
eral court lacks subject-matter jurisdiction over a claim against 
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Taken together, the evidence makes clear that 
IITK did not intend to waive its foreign sovereign im-
munity. And IITK certainly did not “unmistakably” 
indicate its intention to waive, as required under the 
FSIA. Accordingly, this Court should grant this peti-
tion and reverse the Ninth Circuit’s judgment allow-
ing M.A. Mobile’s suit against IITK to proceed. 

II. The Ninth Circuit’s Expansive Application 
Of The Purported Waiver Violates The 
Command To Construe Waivers Narrowly. 

After improperly implying a waiver of foreign sov-
ereign immunity from the NDA’s choice of law provi-
sion, the Ninth Circuit multiplied its error by 
extending the purported waiver to claims having 
nothing to do with the NDA itself—even a claim alleg-
ing breach of a different agreement. By stretching an 
agreement-specific waiver to encompass those exoge-
nous claims, the court again defied the rule that the 
FSIA’s implied waiver exception is “narrowly con-
strued” to track the foreign sovereign’s intent. This 
decision creates a direct conflict with two other courts 
of appeals, which have properly declined to expand 

                                            
a foreign state.”). The personal-jurisdiction provision in the NDA 
merely establishes that, if a U.S. court has subject-matter juris-
diction over a dispute (under one of the FSIA’s other exceptions), 
then the parties have agreed that the litigation will occur only 
in “the state and federal courts located in Santa Clara County, 
California.” Pet. App. 61a. 
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agreement-specific waivers to separate claims, and 
provides an independent reason to grant certiorari.8 

A. Any implied waiver applies only to 
respondents’ claim that IITK breached 
the NDA itself. 

By its terms, the NDA’s choice of law provision ap-
plies only to that agreement, and not to any other that 
might have existed between the parties: “This Agree-
ment shall be governed in all respects by the United 
States of America and by the laws of the State of Cal-
ifornia ….” Pet. App. 61a (emphasis added). Accord-
ingly, any waiver of immunity implied from the choice 
of law provision would apply only to a claim “spring-
ing from [that] Agreement.” World Wide Demil, L.L.C. 
v. Nammo, A.S., 51 F. App’x 403, 406 (4th Cir. 2002). 

Respondents’ claim for breach of the NDA meets 
that definition, but its claims for breach of the joint 
venture and misappropriation of trade secrets do not. 
Those are separate claims, and they do not depend on 
a finding that IITK breached the NDA. They assert 
rights derived from a wholly separate proposed agree-
ment (regarding the joint venture) and a state statute 
(the California Uniform Trade Secrets Act), respec-
tively—not from the NDA. Even broadly construed, a 
waiver of immunity as to the NDA would not encom-
pass M.A. Mobile’s additional claims; narrowly con-
strued, the waiver cannot possibly stretch that far. 

                                            
8 Of course, if this Court grants certiorari and reverses the 

Ninth Circuit’s implied waiver finding, there would be no need 
to review that court’s ruling regarding the waiver’s scope. 
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Nevertheless, the Ninth Circuit held that the pur-
ported waiver in the NDA “extends to all of M.A. Mo-
bile’s claims,” because each claim supposedly “arises 
out of or relates” to the NDA. Pet. App. 3a.9 In so do-
ing, the Ninth Circuit severed the doctrine of implied 
waiver from its defining touchstone: the intent of the 
foreign sovereign. It is fundamental that an implied 
waiver of immunity must reflect “the intentional re-
linquishment of a known right.” Walters, 651 F.3d at 
295 (quotation marks omitted) (emphasis in original). 
The NDA’s choice of law provision is expressly cab-
ined to that agreement and gives no indication of an 
intent to dictate the legal status quo between the par-
ties as to their relationship as a whole. If there is a 
corresponding waiver of immunity, it must be compa-
rably circumscribed. Anything broader would strip 
IITK of rights it had no intent of relinquishing. 

                                            
9 In referring to a claim that “arises out of or relates to” the 

NDA, Pet. App. 3a, the Ninth Circuit may have paraphrased 
(without citation) language from the NDA’s separate personal-
jurisdiction provision. See Pet. App. 61a (“Each of the parties ir-
revocably consents to the exclusive personal jurisdiction of the 
federal and state courts located in Santa Clara County, Califor-
nia, as applicable, for any matter arising out of or relating to this 
Agreement ….”). But the court’s finding of waiver was premised 
solely on the choice of law clause; it did not even mention the 
personal-jurisdiction provision. See Pet. App. 3a (“IITK im-
pliedly waived its immunity under the FSIA as to these claims 
by agreeing to a nondisclosure agreement which expressly pro-
vided that the laws of the United States and the State of Califor-
nia would govern the agreement.”). It would therefore have been 
improper for the court to extend that purported waiver according 
to the language of the personal-jurisdiction clause. 
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B. The Ninth Circuit’s ruling squarely 
conflicts with the approaches taken by 
the Fourth and D.C. Circuits.  

The contrast between the Ninth Circuit’s ruling 
and the approaches taken by two other courts of ap-
peals could not be starker. In World Wide Demil, the 
Fourth Circuit found that a choice of law provision in 
a “Confidentiality Agreement” between the parties 
constituted an implied waiver under § 1605(a)(1) as to 
claims “springing from [that] Agreement.” 51 F. App’x 
at 405-06. That meant the district court had jurisdic-
tion to adjudicate the plaintiff’s claim that the defend-
ant sovereign entity had breached the Confidentiality 
Agreement itself. Id. at 406. 

The court refused, however, to extend that waiver 
to the plaintiff’s other claims—for tortious interfer-
ence, conspiracy, and breach of a different contract—
because “[a] waiver of FSIA immunity with respect to 
one claim does not constitute a waiver with respect to 
other claims brought in the same suit.” Id.; see also 
Shapiro, 930 F.2d at 1017-18 (foreign sovereign im-
plicitly waived immunity by filing a breach-of-con-
tract claim in U.S. court to recover promissory notes 
from a U.S. corporation, but that waiver did not apply 
to a suit by the notes’ subsequent transferees “in-
volv[ing] a different set of rights and obligations”). 

Here, the Ninth Circuit held precisely the oppo-
site, on essentially the same facts: A supposed waiver 
of immunity in an agreement that only addressed con-
fidentiality between the parties nonetheless served to 
waive IITK’s immunity as to all of M.A. Mobile’s 
claims, irrespective of their basis. 
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The ruling below also conflicts with the D.C. Cir-
cuit’s conclusion in World Wide Minerals, Ltd. v. Re-
public of Kazakhstan, 296 F.3d 1154 (D.C. Cir. 
2002)—a decision cited favorably by the Fourth Cir-
cuit in World Wide Demil. See 51 F. App’x at 406. In 
World Wide Minerals, a Canadian corporation en-
tered into four agreements with Kazakhstan related 
to a planned uranium mining operation. Two of the 
agreements contained express waivers of Kazakh-
stan’s foreign sovereign immunity, one of which en-
compassed “any arbitration or legal action or 
proceedings arising out of or in connection with this 
Agreement,” id. at 1162 & n.13 (emphasis added)—
language notably broader in scope than the NDA’s 
choice of law provision. The Canadian corporation 
later filed suit in U.S. court, alleging breaches of the 
four agreements as well as tortious interference, con-
version, and fraudulent inducement. All of the claims 
related to Kazakhstan’s conduct regarding the 
planned mining operation. 

Despite the relatively expansive language of the 
waivers, the D.C. Circuit held that Kazakhstan had 
waived immunity only as to claims for breach of the 
two agreements containing express waivers. Mindful 
that “waivers of sovereign immunity are narrowly 
construed ‘in favor of the sovereign’ and are not en-
larged ‘beyond what the language requires,’” the court 
found no “evidence” that “by waiving immunity for 
claims for breach of the [two] agreements, Kazakh-
stan unambiguously intended to expose itself to [a] 
miscellany of tort and tort-like claims.” Id. at 1162-63 
(quoting Library of Cong. v. Shaw, 478 U.S. 310, 318 
(1986)). “Unlike the claims for breach of those two 
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contracts,” the court emphasized, “the tort claims 
arise out of exogenous law.” Id. 

The D.C. Circuit’s ruling directly contradicts the 
Ninth Circuit’s holding below—even if one accepts the 
court’s erroneous conclusion that a waiver in the 
NDA’s choice of law provision extends to any claim 
that “arises out of or relates” to that agreement. 
World Wide Minerals found that nearly identical lan-
guage could not reasonably be read to encompass 
claims premised on noncontractual rights. The same 
is true in this case, which means that any waiver in 
the NDA is too narrow to reach M.A. Mobile’s claims 
for misappropriation and breach of the joint venture. 

The result is that the Ninth Circuit has construed 
an alleged waiver of sovereign immunity far more ex-
pansively than a “narrow construction” of § 1605(a)(1) 
permits, and far more broadly than other courts of ap-
peals have allowed. This Court’s review will be instru-
mental in resolving the conflict between the courts 
and ensuring that waivers of sovereign immunity are 
properly limited. 

III. This Case Is An Appropriate Vehicle For 
Defining The Scope Of The FSIA’s Implied 
Waiver Exception. 

This case offers the Court an appropriate vehicle 
to address the scope and effect of a choice of law pro-
vision on the waiver analysis under the FSIA. In par-
ticular, this case permits the Court to reaffirm the 
principle that the touchstone of waiver under 
1605(a)(1) is the sovereign’s intent, and that a con-
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tractual provision selecting U.S. law to govern possi-
ble future disputes is not “strong evidence” of an in-
tent to waive immunity—much less dispositive of it.  

Rather than presenting an obstacle to certiorari, 
the Ninth Circuit’s cursory opinion only makes the 
importance of review more apparent. The court’s rul-
ing that IITK implicitly waived immunity under 
§ 1605(a)(1) was premised exclusively on the choice of 
law provision in the NDA and the court’s erroneous 
categorical rule; the court cited no other evidence of 
IITK’s intent to waive. Pet. App. 3a. And in quoting 
the statement from Joseph that such a provision nec-
essarily waives immunity, the court signaled its affir-
mance of the categorical rule announced in Joseph 
and adopted by other courts. The court’s failure to 
consider the other evidence of IITK’s intent—includ-
ing the nature of the underlying agreement and the 
NDA’s integration clause—only confirms that the 
Ninth Circuit’s analysis began and ended with the 
choice of law provision. 

By reversing the decision below, this Court can 
clarify that a foreign sovereign’s choice of U.S. law 
does not, on its own, dictate that the sovereign in-
tended to waive immunity to suit in U.S. courts. Un-
like the Ninth Circuit in this case, courts applying 
§ 1605(a)(1) are instead required to consider all the 
evidence of the sovereign’s intent, and to find waiver 
only when the evidence “unmistakably” points to that 
conclusion. 

Review is also appropriate in this case because 
this Court’s rejection of the Ninth Circuit’s categorical 
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rule would be outcome-determinative. As demon-
strated above, a choice of law clause in this context 
provides scant evidence of a sovereign’s intent to 
forego its inherent immunity, while additional evi-
dence in the record signals just the opposite. This 
Court should therefore grant the petition and hold 
that IITK has not waived its right to foreign sovereign 
immunity. At a minimum, this Court should remand 
the case to allow the court below to consider the 
waiver question in light of all the relevant evidence. 

CONCLUSION 

This Court should grant the writ and reverse the 
Ninth Circuit’s erroneous implied waiver rulings. 
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APPENDIX A 

[FILED JUL 12 2016 
MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS] 

 
NOT FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

MANDANA D. 
FARHANG and M.A. 
MOBILE LTD., 

No. 14-15601 

Plaintiffs–Appellees, D.C. No. 5:08-cv-02658-
RMW  

v. MEMORANDUM* 

INDIAN INSTITUTE 
OF TECHNOLOGY, 
KHARAGPUR, an 
Indian Institute of 
Technology incorporated 
under the “Institutes of 
Technology, Act 1961” 
and PARTHA P. 
CHAKRABARTI, 

 
 

Defendants–Appellants,  

and  

                                            
* This disposition is not appropriate for publication and is not 
precedent except as provided by the 9th Cir. R. 36-3. 
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TECHNOLOGY 
INCUBATION AND 
ENTREPRENEURSHIP 
TRAINING SOCIETY, 
an Indian society; et al., 

 

Defendants. 
 

 

Appeal from the United States District Court 
for the Northern District of California 

Ronald M. Whyte, District Judge, Presiding 

Argued and Submitted July 7, 2016  
San Francisco, California 

Before: SILVERMAN and NGUYEN, Circuit 
Judges and ANELLO, District Judge. 

The Indian Institute of Technology, Kharagpur 
(“IITK”) and Partha P. Chakrabarti appeal from the 
district court’s order denying their motion to dismiss 
plaintiffs’ third amended complaint pursuant to the 
Foreign Sovereign Immunities Act (“FSIA”) and 
common law foreign official immunity principles. We 
have jurisdiction under the collateral order doctrine. 
See Terenkian v. Republic of Iraq, 694 F.3d 1122, 1130 
(9th Cir. 2012). We review de novo the district court’s 
legal rulings and its factual findings for clear error. 
See id. at 1132. We affirm in part, vacate in part, and 
remand. 

                                            
 The Honorable Michael M. Anello, District Judge for the U.S. 
District Court for the Southern District of California, sitting by 
designation. 
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1. Contrary to plaintiffs’ contentions, 
defendants’ notice of appeal in this case was timely. 
While the district court originally denied IITK’s 
motion to dismiss on FSIA immunity grounds in 
2010, that motion and order related to the first 
amended complaint in this action. Subsequent to that 
order, a third amended complaint was filed that 
added Mobile M.A. [sic] as a plaintiff and included 
additional allegations. Defendants moved to dismiss 
that complaint and, when that motion was denied, 
defendants timely filed their notice of appeal. 

2. The district court correctly determined 
the “waiver exception” to the FSIA applied to each of 
M.A. Mobile Ltd.’s claims against IITK. IITK 
impliedly waived its immunity under the FSIA as to 
these claims by agreeing to a nondisclosure 
agreement which expressly provided that the laws of 
the United States and the State of California would 
govern the agreement. See 28 U.S.C. § 1605(a)(1); see 
also Joseph v. Office of the Consulate Gen. of Nigeria, 
830 F.2d 1018, 1022 (9th Cir. 1987) (“[A]t the very 
least it is clear that a sovereign party has waived 
immunity where a contract specifically states that 
the laws of a jurisdiction within the United States 
are to govern the transaction.” (emphasis in 
original)). This waiver extends to all of M.A. Mobile’s 
claims because each claim arises out of or relates to 
the nondisclosure agreement which forms the basis 
of IITK’s waiver. 

However, the district court erred in extending 
this waiver to encompass Mandana Farhang’s 
individual claims against IITK. The district court 
concluded that Farhang, while not a party to the 
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nondisclosure agreement, was nonetheless an 
intended third-party beneficiary of that agreement 
because Farhang owned M.A. Mobile and was entitled 
to any economic benefit derived from the technology 
covered by the nondisclosure agreement. These facts, 
however, are insufficient to establish that Farhang 
was an intended third-party beneficiary. See 
Neverkovec v. Fredericks, 74 Cal. App. 4th 337, 349 
(1999) (“[T]he fact that … the contract, if carried out 
to its terms, would inure to the third-party’s benefit, 
is insufficient to entitle him or her to demand 
enforcement.” (internal quotation marks and citation 
omitted)); see also Corporacion Mexicana de 
Servicios, S.A. de C. V. v. M/T Respect, 89 F.3d 650, 
655 (9th Cir. 1996) (“The waiver exception is 
narrowly construed.”). We accordingly vacate the 
district court’s denial of IITK’s motion to dismiss to 
the extent the district court found that ITTK’s 
implied waiver of immunity extended to Farhang’s 
individual claims. 

Before the district court, plaintiffs also argued 
that the commercial activity exception to FSIA 
immunity applied. See 28 U.S.C. § 1605(a)(2). 
Because it found the waiver exception applied to all of 
the plaintiffs’ claims, the district court did not 
consider these arguments. Because we hold that the 
waiver exception does not apply to Farhang’s claims 
against IITK, we remand with instructions for the 
district court to consider in the first instance whether 
the commercial activity exception applies to her 
claims in light of our holding in Farhang v. Indian 
Institute of Technology, Kharagpur, 529 F. App’x 812 
(9th Cir. 2013). 
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3. The district court erred in denying 
Chakrabarti’s motion to dismiss that was premised on 
common law foreign official immunity. The district 
court concluded that the evidence submitted by 
plaintiffs suggested that Chakrabarti’s “involvement 
in the joint venture was not purely official.” However, 
plaintiffs, in their third amended complaint, 
expressly alleged that defendants—including 
Chakrabarti—were acting “within the scope of said 
role and/or relationship” with IITK. See Yousuf v. 
Samantar, 699 F.3d 763, 769 (4th Cir. 2012) (finding 
that foreign officials are entitled to immunity under 
the common law for actions taken during the course 
of their official duties). While the evidence suggests 
that Chakrabarti may have obtained some incidental 
individual benefit from his involvement in the joint 
venture this is insufficient to negate his official role 
in the transaction. Cf. Chuidian v. Philippine Nat’l 
Bank, 912 F.2d 1095, 1102 (9th Cir. 1990), abrogated 
on other grounds by Samantar v. Yousuf, 560 U.S. 305 
(2010) (that a defendant “experienced a convergence 
between his personal interest and his official duty and 
authority” does not “serve to make his action any less 
an action of his sovereign”). 

Accordingly we vacate the denial of 
Chakrabarti’s motion to dismiss the third amended 
complaint, and remand with instructions to dismiss 
plaintiffs’ claims against him. 

Each party shall bear their own costs. 

AFFIRMED in part, VACATED in part, 
and REMANDED.
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APPENDIX B 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

M.A. MOBILE LTD., a 
limited liability 
company chartered in 
Dominica; and 
MANDANA D. 
FARHANG, 

Case No. C-08-02658-
RMW 

Plaintiffs,  

v.  

INDIAN INSTITUTE 
OF TECHNOLOGY 
KHARAGPUR, an 
Indian Institute of 
Technology incorporated 
under the “Institutes of 
Technology Act, 1961”, 
TECHNOLOGY 
ENTREPRENEURSHIP 
AND TRAINING 
SOCIETY, an Indian 
society; PARTHA P. 
CHAKRABARTI; and 
Does 1 through 100, 
inclusive, 

ORDER: (1) 
DENYING MOTION 
TO VACATE AND 
DISMISS ITT; (2) 
DENYING MOTION 
TO STAY 
DISCOVERY; (3) 
DENYING MOTION 
TO DISMISS 
CHAKRABARTI; (4) 
DENYING MOTION 
FOR 
JURISDICTIONAL 
DISCOVERY 

 

Defendants. [Re: Docket Nos. 403, 
413, 420, and 437] 
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In this case about breach of contract and 
misappropriation of trade secrets related to a joint 
venture to exploit a new mobile technology, 
Defendant Indian Institute of Technology, Kharagpur 
(“IIT”) asks the court to vacate its prior ruling and 
dismiss IIT as immune under the Foreign Sovereign 
Immunities Act. Defendant Partha P. Chakrabarti 
moves the court to dismiss the claims against him 
pursuant to Federal Rule of Civil Procedure 12(h)(3) 
for lack of subject-matter jurisdiction based on 
immunity under the Foreign Sovereign Immunities 
Act and common law. For the reasons explained 
below, the court denies the motion to vacate and the 
motion to dismiss. 

I. BACKGROUND 

Plaintiffs Mandana Farhang and M.A. Mobile 
bring claims against alleged former co-participants in 
a joint venture, IIT and Chakrabarti. 

A. The Parties 
The IIT is an educational and research 

institution incorporated under the Indian Institutes of 
Technology of Act of 1961 with its principal place of 
business in Kharagpur, West Bengal, India. Third 
Am. Compl. (“TAC”) ¶ 13, Dkt. No. 179. The Indian 
government funds and runs IIT. Id. 

Chakrabarti, an Indian citizen, is Dean of 
Sponsored Research and Industrial Consultancy and 
Professor of Computer Science and Engineering at 
ITT. He is also Secretary and Permanent Member of 
the Governing Body of dismissed defendant 
Technology Entrepreneurship and Training Society 
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(“TIETS”). TAC ¶ 15; Order dismissing TIETS, Dkt. 
Nos. 402, 404, 407 and 487). 

Farhang is a citizen of Marin County, 
California and is the owner of M.A. Mobile, a 
Dominica chartered LLC operated from California. 
TAC ¶¶ 1, 8-9. M.A. Mobile is the owner of rights in a 
mobile device technology that enables dynamic data 
access and data parsing. TAC ¶¶ 11-12. 

B. The Joint Venture 
On approximately August 11, 2003, IIT entered 

into a Mutual Nondisclosure Agreement (“NDA”) with 
plaintiff M.A. Mobile concerning the mobile device 
technology, which relates to a new platform for mobile 
computing. TAC ¶ 1. Chakrabarti acted as IIT’s 
representative in signing the agreement. TAC ¶ 29. 
Farhang subsequently shared the technology with 
ITT. TAC ¶ 31. After reviewing the technology, 
defendants launched a joint venture with plaintiffs to 
exploit the technology through an entity called Cool e-
mobile Pvt Ltd. TAC ¶ 33. 

One of the early target customers for the 
technology of the joint venture was Indian Railways, 
with whom Chakrabarti claimed to have arranged a 
meeting in June 2004. TAC ¶ 37. Farhang also 
revealed to IIT that a likely exit strategy for the 
company would be through an acquisition by IBM. 
TAC ¶ 44. Plaintiffs allege that sometime in 2005, IIT 
improperly disclosed the joint venture trade secrets to 
IBM, and IBM subsequently won the technology deal 
with Indian Railways that Cool e-mobile sought. TAC 
¶ 45(g). 
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C. Claims 
Plaintiffs allege in the operative third amended 

complaint that IIT breached the NDA through its 
disclosure of confidential information to persons or 
entities not bound by its terms. 

The TAC further alleges that IIT breached the 
joint venture agreement by “abandoning all efforts to 
further Technology on behalf of the Joint Venture, 
and instead working to deliberately move forward 
their own plans of commercialization at the expense 
of the Joint Venture.” TAC ¶ 70. 

With respect to Chakrabarti, the TAC alleges 
that he was a “key representative coordinating efforts 
of IIT[], TIETS [] and IIT[]’s affiliates to achieve their 
general business objectives under the technology 
consultancy and incubator, and to specifically gain 
access to Farhang’s technology.” TAC ¶ 15. The 
complaint further alleges that Chakrabarti was 
authorized by IIT and TIETS to enter into legally 
binding agreements on behalf of IIT and TIETS, id., 
and that Chakrabarti, “acting on behalf of IIT[]” 
entered into a non-disclosure agreement (“NDA”) 
with M.A. Mobile. TAC ¶ 29. 

The TAC finally alleges Chakrabarti accepted 
a role as Co-Founder and Chief Technology Officer 
(“CTO”) of the joint venture in his individual capacity 
and then failed to fulfill his obligations to the joint 
venture in those roles. TAC ¶¶ 40, 43, 70(a). 

D. Procedural History 
On May 27, 2008, Farhang filed her original 

complaint, which she amended on July 9, 2009. Dkt. 
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Nos. 1, 57. IIT filed a motion to dismiss the amended 
complaint for lack of subject matter jurisdiction under 
the Foreign Sovereign Immunities Act (“FSIA”), which 
the court denied on January 26, 2010. Dkt. No. 107. 
Farhang then filed a second amended complaint on 
February 25, 2010, which added M.A. Mobile as a 
plaintiff, followed by her third amended complaint on 
June 21, 2010. Dkt. Nos. 111, 147. IIT moved to 
dismiss the third amended complaint, and on 
September 7, 2010, the court dismissed plaintiffs’ 
claim for breach of the Non-Use Provision of the NDA, 
but otherwise denied IIT’s motion to dismiss. Dkt. No. 
201. The court also struck various sections of the TAC, 
including the fraud and breach of fiduciary duty 
claims, which plaintiffs did not oppose. Id. The TAC is 
still the operative complaint, which IIT and 
Chakrabarti answered on September 21, 2010 and 
July 28, 2011, respectively. Plaintiffs’ surviving claims 
in the TAC are: (1) breach of the NDA disclosure and 
return provisions; (2) breach of the joint venture 
agreement; and (3) trade secret misappropriation. Id. 

On July 7, 2011, the court dismissed, for lack of 
personal jurisdiction, three individual defendants 
who had limited roles in the alleged conduct, after 
finding that enforcement of the forum selection clause 
against them would be unreasonable and that the 
three had insufficient contact with California for 
specific jurisdiction. Dkt. No. 282. The court also 
denied a motion to dismiss for failure to prosecute. Id. 
Shortly thereafter, on July 13, 2011, the court denied 
a motion to dismiss for improper venue. Dkt. No. 283. 

On January 12, 2012, the court denied TIETS 
and Chakrabarti’s motions for judgment on the 
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pleadings. Dkt. No. 341. In the same order, the court 
denied TIETS’ motion to dismiss the TAC for forum 
non conveniens and for immunity under the FSIA. 
Dkt. No. 341. On January 25, 2012, IIT and TIETS 
filed a notice of appeal as to the sovereign immunity 
ruling.1 The Ninth Circuit held that the commercial 
activity exception did not apply to TIETS in this case 
and thus it qualified for sovereign immunity. 9th Cir. 
Order, Dkt. No. 404; Farhang v. Indian Inst. of Tech., 
Kharagpur, No. 12-15178, 2013 WL 3001106 (9th Cir. 
June 18, 2013). With respect to IIT, the Ninth Circuit 
ruled that the Institute did not file a timely appeal of 
this court’s January 26, 2010 order denying its motion 
to dismiss, declined to exercise discretion, and 
dismissed IIT’s appeal since it raised different issues 
from TIETS’ appeal, specifically as to waiver. Id. 

Currently before this court are four different 
motions. First, IIT moves to vacate this court’s 
January 26, 2010 order denying its motion to dismiss 
for lack of subject-matter jurisdiction and to dismiss 
the TAC with respect to IIT because of immunity 
under FSIA. Dkt. No. 403. Second, IIT moves to stay 
discovery pending resolution of its above-mentioned 
motions. Dkt. No. 413. Third, Chakrabarti moves to 
dismiss for lack of subject-matter jurisdiction based 
on sovereign immunity. Dkt. No. 420. Fourth, 
plaintiffs move the court to allow more jurisdictional 
discovery if it is inclined to grant defendants’ motions. 

                                            
1 IIT appealed the court’s January 26, 2010 denial of its motion 
to dismiss plaintiff’s First Amended Complaint and TIETS 
appealed the court’s January 12, 2012 denial of Farhang’s Third 
Amended Complaint. 
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II. ANALYSIS 
 

IIT and Chakrabarti each challenge subject-
matter jurisdiction. There are two ways to challenge 
subject-matter jurisdiction: (1) facial attacks where 
“the challenger asserts that the allegations contained 
in a complaint are insufficient on their face to invoke 
federal jurisdiction” and (2) factual attacks where 
“the challenger disputes the truth of the allegations 
that, by themselves, would otherwise invoke federal 
jurisdiction.” Safe Air for Everyone v. Meyer, 373 F.3d 
1035, 1039 (9th Cir. 2004). In resolving facial attacks, 
the court assumes the allegations are true and draws 
all reasonable inferences in plaintiff’s favor. See Wolfe 
v. Strankman, 392 F.3d 358, 362 (9th Cir. 2004); see 
also Doe v. Holy See, 557 F.3d 1066, 1073 (9th Cir. 
2009) (addressing subject-matter jurisdiction under 
the FSIA). In resolving factual attacks, the court 
considers evidence beyond the complaint and does not 
presume the truthfulness of the allegations. See White 
v. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000). At the 
hearing, the defendants clarified that they were 
making factual attacks. 

 
The Foreign Sovereign Immunities Act 

immunizes foreign states from the jurisdiction of 
United States courts. 28 U.S.C. § 1604. Both IIT and 
Chakrabarti argue that they are immune under the 
Act. 

A. IIT’s Motion to Vacate the Prior 
Immunity Ruling and Motion to 
Dismiss 
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IIT argues that the court should vacate its 
January 26, 2010 order denying IIT’s motion to 
dismiss for lack of subject-matter jurisdiction and 
dismiss IIT in light of the Ninth Circuit’s ruling as to 
TIETS. Plaintiffs do not dispute that IIT qualifies as 
a foreign state under the Foreign Sovereign 
Immunities Act, and thus it is immune unless one of 
the statutory exceptions applies. See 28 U.S.C. 
§ 1605(a). In its January 26, 2010 order, the court 
considered two statutory exceptions to IIT’s 
immunity: (1) waiver and (2) commercial activity. 
Order, Dkt. No. 107. The court found that the 
commercial activity exception applied and that the 
waiver exception would apply if Farhang amended 
her complaint to be consistent with her opposition 
brief. Id. This court also found in a January 2012 
order, Dkt. No. 341, that the commercial activity 
exception applied to TIETS. But, the Ninth Circuit 
overruled this court, finding that the commercial 
activity exception did not apply to TIETS. The Ninth 
Circuit declined to consider IIT’s appeal because it 
was untimely and raised different issues. 9th Cir. 
Mem., Dkt. No. 402. Nevertheless, IIT argues that 
because of the Ninth Circuit’s decision, this court 
should reconsider its immunity ruling as to IIT. 

1. Appropriateness of the motion 

An objection that a court lacks subject-matter 
jurisdiction is always timely. See Fed. R. Civ. P. 
12(h)(3); Arbaugh v. Y&H Corp., 546 U.S. 500, 506 
(2006). Nevertheless, IIT’s motion is essentially a 
motion for reconsideration, which would require a 
showing of new material facts, a change of law, or 
manifest failure by the court to consider material 
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facts or dispositive legal arguments. L.R. 7-9(b). Even 
if the Ninth Circuit’s decision made reconsideration of 
this court’s commercial activity analysis appropriate, 
the court does not have to reach that issue because 
the Ninth Circuit’s decision explicitly did not alter the 
court’s finding of waiver by IIT, which provides an 
independent basis for jurisdiction. 

2. Immunity as to Farhang’s Claims 

Under the Foreign Sovereigns Immunity Act, a 
foreign state is not immune from jurisdiction if it 
waives immunity either explicitly or by implication. 
28 U.S.C. § 1605(a)(1). In its January 2010 order the 
court held that “IIT ha[d] implicitly waived sovereign 
immunity with respect to any claim ‘arising out of or 
relating to’ the NDA,” by agreeing to the NDA’s choice 
of law provision. January 2010 Order at 5-6, Dkt. No. 
107. And, the court found that “all of Farhang’s claims 
fall within the scope of IIT’s implicit waiver of 
sovereign immunity.” Id. This court would have found 
IIT waived immunity except that Farhang had not 
adequately pled that she was the intended third party 
beneficiary of IIT’s NDA with M.A. Mobile. Id. at 9. 
The court determined Farhang had proffered enough 
evidence in her opposition papers to establish that she 
was an intended third-party beneficiary and granted 
her leave to amend the complaint to so allege. Id. 

In her third amended complaint, Farhang 
alleges that she was entitled to 100% of the revenue 
from M.A. Mobile and that IIT was aware that she 
was the beneficiary. TAC ¶¶ 2(b)(2), 10. The court 
found these allegations marginally sufficient to allege 
that the terms of the NDA necessarily benefitted 
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Farhang and the parties intended this benefit, which 
is enough to overcome a facial challenge to 
jurisdiction. To the extent IIT makes a factual 
challenge, neither party has provided much evidence. 
Nevertheless, once Farhang offers some evidence that 
an exception to immunity under the Foreign 
Sovereigns Immunity Act applies, IIT has the burden 
of proving by a preponderance of the evidence that the 
exception does not apply. See Joseph v. Office of 
Consulate Gen. of Nigeria, 830 F.2d 1018, 1021 (9th 
Cir. 1987). 

Here both parties provide somewhat conflicting 
declarations as to whether IIT was on notice that 
Farhang was the beneficiary M.A. Mobile’s activities. 
See Farhang Decl. ¶ 21, Dkt. No. 73; Chakrabarti 
Decl. ¶ 9, Dkt. No. 76. Farhang declares that she 
repeatedly informed IIT that “pursuant to contractual 
arrangements between me and M.A. 
Mobile … [Farhang] was entitled to receive 100% of 
any monies that M.A. Mobile might in the future 
obtain from or through the Technology covered by the 
NDA.” Farhang Decl. ¶ 21, Dkt. No. 73. IIT relies on 
Chakrabarti’s declaration, which makes a narrower 
claim. Chakrabarti only declares that IIT was 
unaware at the time he signed the NDA of any 
assignment of the intellectual property at issue 
between M.A. Mobile and Farhang. Chakrabarti Decl. 
¶ 9, Dkt. No. 76. This declaration does not actually 
contradict Farhang’s declaration because 
Chakrabarti’s statement does not necessarily mean 
that IIT was unaware that Farhang was a beneficiary 
of the NDA. Given that IIT dealt exclusively with 
Farhang while signing the NDA with M.A. Mobile, it 
seems unlikely that IIT could not have known that 
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Farhang was a beneficiary of the NDA. Farhang also 
cites to an unauthenticated2 April 27, 2003 
introductory email from Farhang to Chakrabarti 
where Farhang describes herself as the owner of the 
company and the intellectual property. Dkt. No. 111-
1. The court finds that IIT has failed to prove by a 
preponderance of the evidence that the waiver 
exception does not apply. 

Accordingly, the court finds that IIT waived 
immunity as to Farhang’s claims by agreeing to the 
NDA and thus this court has subject-matter 
jurisdiction. 

3. Immunity as to M.A. Mobile’s Claims 

M.A. Mobile signed the NDA with IIT and thus 
it is clearly a proper beneficiary of the NDA. As the 
court previously ruled, by signing the NDA, IIT 
implicitly waived immunity as to all claims arising 
out of or relating to the NDA. See January 2010 Order 
5-6. The court previously found that all of Farhang’s 
claims arise out of or are related to the NDA and thus 
fall within the scope of IIT’s implicit waiver of 
sovereign immunity. M.A. Mobile is situated similarly 
to Farhang with respect to the claims at issue in this 
lawsuit, and thus like Farhang, all of M.A. Mobile’s 
claims are also within the scope of the implied waiver. 
Therefore, this court has jurisdiction to hear M.A. 
Mobile’s claims against IIT. 

                                            
2 The email was attached to the second amended complaint as 
Exhibit A. 
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B. Motion to Stay 

IIT has also moved for a stay of discovery 
pending resolution of its motion to vacate and 
dismiss. The court now denies it as moot. 

C. Subject-matter Jurisdiction over 
Chakrabarti 

Chakrabarti also argues that the court should 
dismiss him, individually, for lack of subject-matter 
jurisdiction. Plaintiffs counter by arguing that his 
motion is untimely and by challenging his claim of 
immunity. 

1. Timeliness of the Motion 

Chakrabarti has already moved to dismiss for 
failure to prosecute and insufficient service or 
process. See Dkt. No. 215. After that failed, he moved 
for judgment on the pleadings, arguing he did not 
agree to the NDA in his personal capacity. See Dkt. 
No. 286. He also did not participate in an earlier 
motion by IIT to dismiss for lack of subject-matter 
jurisdiction under the Foreign Sovereigns Immunity 
Act. See Dkt. No. 45. While the court agrees with 
plaintiffs that this motion would have been more 
appropriate earlier, subject-matter jurisdiction can 
never be waived or be untimely because without it the 
court lacks authority to hear the case. See Fed. R. Civ. 
Pro. 12(h)(3); Wood v. City of San Diego, 678 F.3d 
1075, 1082 (9th Cir. 2012). Thus, the court must 
satisfy itself that it has jurisdiction. 

2. Immunity 
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Chakrabarti claims that he is immune from 
jurisdiction under the Foreign Sovereign Immunities 
Act and under common law foreign sovereign 
immunity. 

a. Foreign Sovereign Immunities Act 

Although the Foreign Sovereign Immunities 
Act only protects “foreign states,” Chakrabarti argues 
that he is immune because the “real party in interest” 
is a foreign state. See 28 U.S.C. § 1604. In a detailed 
analysis of whether the statutory definition of 
“foreign state” includes individual persons, the 
Supreme Court concluded that there is nothing in the 
statute or the legislative history to indicate that 
“foreign state” should “include an official acting on 
behalf of the foreign state.” Samantar v. Yousuf, 130 
S. Ct. 2278, 2289 (2010). To address other courts’ 
concern that such a narrow reading would allow 
litigants to plead around the statute, the court noted 
that when the state is the “real party in interest,” a 
court should generally treat a suit against an official 
in his official capacity as an action against a foreign 
state. Id. at 2292; see also Hassen v. Nahyan, No. CV-
09-01106 DMG MANX, 2010 WL 9538408 (C.D. Cal. 
Sept. 17, 2010) (concluding Samantar held that “FSIA 
applies only to foreign states, not foreign officials). 
The Court in Samantar found that the state was not 
the real party in interest because the plaintiffs sued 
the defendant in his personal capacity and sought 
damages from the defendant’s own pockets. Id. 

b. Common Law Immunity 
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Under common law, any non-head of state, 
such as public ministers, officials, or agents of the 
state, only receives immunity “with respect to acts 
performed in his official capacity if the effect of 
exercising jurisdiction would be to enforce a rule of 
law against the state.” Restatement (Second) of 
Foreign Relations Law § 66 (1965) (discussed in 
Samantar, 130 S. Ct. at 2290). In Hassen v. Nahyan, 
a California district court looked to the same section 
of the Restatement and determined that because one 
of the defendants acted “outside the scope of [his] 
official position[]” common law immunity did not 
apply. 2010 WL 9538408, at *5-6. 

c. Analysis 

As explained above, for either Foreign 
Sovereign Immunities Act or common law immunity 
to apply, at minimum, plaintiffs’ claims against 
Chakrabarti must be against him in his official 
capacity or based upon actions he took in his official 
capacity. Although a plaintiff generally has the 
burden of establishing subject-matter jurisdiction, 
the party asserting immunity has the burden of 
establishing that he is entitled to it. See Exp. Grp. v. 
Reef Indus., Inc., 54 F.3d 1466, 1470 (9th Cir. 1995). 

Here, plaintiffs have provided evidence that 
Chakrabarti participated in the joint venture in his 
individual capacity. A number of documents indicate 
that Farhang offered and for a time Chakrabarti 
accepted the position of Chief Technology Officer in 
the joint venture. For example, in Farhang’s initial 
April 27, 2003 email to Chakrabarti, Farhang wrote, 
“I am interested in discussing the possibility of having 
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you serve as the Chief Technology Officer, with all 
future development happening under your direction 
and with a team of your choosing (in concert with your 
other activities at IIT of course).” Chakrabarti Decl. 
Ex. F, Dkt. No. 443-6. Approximately a month later, 
Chakrabarti appears to have forwarded Farhang’s 
proposal to one of his former students asking for 
advice. Dkt. 444, Ex. 28. In response, the student 
wrote that Farhang’s proposal looked like “an 
excellent opportunity” and advised Chakrabarti to 
negotiate with Farhang for “a three year contract 
with a US$250K/year salary + benefits + stock 
option.” Id. Plaintiffs also produced an unsigned letter 
dated July 7, 2004, which supposedly documents the 
parties’ mutual agreement regarding the structure of 
the joint venture, which included Chakrabarti as the 
Co-Founder and Chief Technology Officer of Cool e-
mobile, the joint venture vehicle. Dkt. No. 64-2 at 3. 
The same letter allocated 25% ownership of the Cool 
e-mobile to Chakrabarti to split between himself and 
the other engineers. Id. Finally, plaintiffs produced 
an undated Cool e-mobile PowerPoint presentation 
listing Chakrabarti as the Co-Founder and Chief 
Technology Officer. Dkt. 454-1, Ex. 4. All of this 
evidence suggests that Chakrabarti’s role in the joint 
venture was outside of his official role at IIT and his 
involvement was for his personal benefit. 

Chakrabarti’s own email confirms that he 
regularly did work and received compensation outside 
of his official role at IIT and that he took a position in 
the joint venture. In an October 9, 2005 email 
Chakrabarti told Farhang he could no longer “keep a 
formal role and shares,” implying that at one point he 
had them. Dkt. No. 444, Ex. 20. In the same email, he 
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also writes that “If you think of the value of the money 
that I have spent in two years on this effort, which 
would otherwise have been my personal money - - - it 
is more than 5 years my salary as a Professor.” Id. 
(emphasis added). He goes on to say that this “extra 
money comes from my own consulting money that I 
earn from doing things beyond a Professor and a 
Dean.” Id. This email suggests that Chakrabarti 
regularly takes employment outside of the scope of 
IIT and that this work is outside of his official duties. 
Chakrabarti’s investment of personal money is also a 
strong indication that his involvement in the joint 
venture was not purely official. 

Chakrabarti provides little evidence to dispute 
these emails. He filed a declaration stating that he 
“declined to take a formal role in the proposed 
business in a personal capacity.” Chakrabarti Decl. 
¶ 6, Dkt. No. 443. But, Farhang’s declaration, Dkt. 
No. 427 ¶ 7, contradicts this statement, and the 
evidence cited above does not support it. Chakrabarti 
also argues that he did not sign the NDA in his 
personal capacity and the parties have filed opposing 
declarations on this issue. See Chakrabarti Decl. ¶ 4, 
Ex. G, H; Farhang Decl. ¶ 12. Even if Chakrabarti did 
not sign the NDA in his personal capacity that does 
not refute the evidence explained above that suggests 
he was personally involved in the joint venture. 

The evidence suggests that Chakrabarti’s role 
in the joint venture was outside the scope of his 
official duties and that he was personally financially 
involved in the venture. His personal involvement is 
the basis of plaintiffs’ claims. Thus, the court finds 
that Chakrabarti has failed to meet his burden to 
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establish that his involvement was purely official, 
which would entitle him to immunity. Accordingly, 
the court denies Chakrabarti’s motion to dismiss for 
lack of jurisdiction. 

D. Motion for Jurisdictional Discovery 

Plaintiffs filed a motion for jurisdictional discovery in 
case the court was inclined to grant the defendants’ 
motions to dismiss for lack of subject-matter 
jurisdiction. Dkt. No. 437. Because the court has 
denied the jurisdictional challenges, this motion is 
also denied as moot. 

III. ORDER 

For the reasons explained above, the court DENIES: 
IIT’s motion to vacate and dismiss; IIT’s motion to 
stay discovery; Chakrabarti’s motion to dismiss; and 
plaintiffs’ motion for jurisdictional discovery. 

Dated: March 25, 2014 /s/___________________ 
RONALD M. WHYTE 
United States District 
Judge  
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APPENDIX C 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF 
CALIFORNIA 

SAN JOSE DIVISION 

  
MANDANA D. FARHANG, an 
individual, 

No. C-08-02658 
RMW 

  
Plaintiff, 
 

 

v.  
  
INDIAN INSTITUTE OF 
TECHNOLOGY, 
KHARAGPUR; 
TECHNOLOGY 
ENTREPRENEURSHIP 
AND TRAINING SOCIETY; 
PARTHA P. 
CHAKRABARTI; PALLAB 
DASGUPTA; GURASHISH 
S. BRAR; RAKESH 
GUPTA; PRAVANJAN 
CHOUDHURY; SUBRAT 
PANDA; ANIMESH 
NASKAR, 

ORDER DENYING 
DEFENDANT’S 
MOTION TO 
DISMISS FOR 
LACK OF 
SUBJECT MATTER 
JURISDICTION 

 [Re Docket No. 60] 
Defendants.  
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Plaintiff Mandana D. Farhang (“Farhang”) 
brings this action for breach of contract, breach of 
fiduciary duty, fraud, and misappropriation of trade 
secrets arising out of a non-disclosure agreement 
between defendant Indian Institute of Technology, 
Kharagpur (“IIT”) and M.A. Mobile, Ltd. (“M.A. 
Mobile”), an entity of which Farhang is the sole 
owner.3 IIT now moves to dismiss for lack of subject 
matter jurisdiction, lack of personal jurisdiction, and 
under the doctrine of forum non conveniens. For the 
reasons stated below, the court denies IIT’s motion to 
dismiss for lack of subject matter jurisdiction and 
defers ruling on the motion to dismiss for lack of 
personal jurisdiction and under the doctrine of forum 
non conveniens pending an amended complaint. 

I. BACKGROUND 

IIT is an Indian educational and research 
institution incorporated under the Indian “Institutes 
of Technology Act, 1961” with its principal place of 
business in Kharagpur, West Bengal, India. First Am. 
Compl. (“FAC”) ¶ 14. IIT is funded and run by, and is 
an arm of, the Indian government. Id. On 
approximately August 11, 2003, IIT signed a Mutual 
Nondisclosure Agreement (“NDA”) with M.A. Mobile. 
FAC Ex. A (hereinafter “NDA”). The NDA includes a 
choice-of-law clause providing that the agreement 
would be governed by United States and California 
law. NDA ¶ 10. It also states, “Each of the parties 
irrevocably consents to the exclusive personal 
jurisdiction of the federal and state courts located in 

                                            
3 It is unclear why M.A. Mobile is not a party plaintiff. 
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Santa Clara County, California, as applicable, for any 
matter arising out of or relating to this Agreement.” 
Id. The NDA provides that information exchanged 
under the agreement would be kept in confidence and 
disclosed only to persons who have agreed to be bound 
by the terms of the NDA. NDA ¶ 1. The NDA further 
provides that parties to it shall not make, use, or sell 
any product or other item derived from the 
confidential information of the other party. Id. at ¶ 6. 
The complaint alleges that IIT breached this 
agreement by disclosing confidential information to 
persons or entities who had not agreed to be bound by 
its terms, and by “making, having made, using, and/or 
selling intellectual property” which was derived from 
material protected by the NDA. FAC ¶ 31. 

The complaint alleges that in or around 
February of 2004, M.A. Mobile and Farhang entered 
into a joint venture agreement with ITT to develop 
and market technology disclosed in a patent 
application entitled “Dynamic Rendering Of Content 
That Includes Query Expressions” (“the Technology”). 
FAC ¶¶ 9(a), 12. The allegedly breached non-
disclosure agreement was between only M.A. Mobile 
and IIT, while the joint venture agreement included 
Farhang as an individual party. Id. at ¶ 12. The 
complaint does not include much detail about the 
terms of the joint venture agreement, but it does state 
that the parties agreed that they would jointly 
develop the Technology, then own and market it 
through a specially formed entity. Id. at ¶ 37. In May 
of 2006 (and possibly prior to that date), the complaint 
states, the defendants “made a decision to seek to 
keep the Technology and its enhancements for their 
own account, to prevent M.A. Mobile [and Farhang] 
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from participating in the marketing of the Technology 
and its enhancements, and to prevent the Technology 
and its enhancements from being transferred to the 
new entity that M.A. Mobile [and Farhang] had 
created pursuant to the terms of the joint venture 
agreement ….” Id. at ¶ 39. The complaint states that 
defendants then “took steps to implement that 
decision.” Id. Those steps included false 
representations to M.A. Mobile and Farhang that the 
new entity (called “Cool e-mobile”) would be formed as 
well as years of allegedly feigned progress and 
negotiations toward the goal of creating the joint 
venture. Id. at ¶¶ 57-58. 

Farhang filed her original complaint in this 
court on May 27, 2008 and her amended complaint on 
July 9, 2009. IIT now moves to dismiss the FAC for 
lack of subject matter jurisdiction, lack of personal 
jurisdiction, and under the doctrine of forum non 
conveniens. 

II. ANALYSIS 

A. Subject Matter Jurisdiction 

The parties agree that IIT qualifies as a foreign 
state under the Foreign Sovereign Immunities Act 
(“FSIA”). FAC ¶ 1(a). Under the FSIA, a foreign state 
is immune from jurisdiction in the United States 
unless a statutory exception applies. 
28 U.S.C. § 1604. A foreign state is not immune if it 
“has waived its immunity, either explicitly or by 
implication.” 28 U.S.C. § 1605(a)(1). In addition, 
under the commercial activity exception set forth in 
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28 U.S.C. § 1605(a)(2), a foreign state is not immune 
from suit in any case: 

in which the action is based upon a 
commercial activity carried on in the 
United States by the foreign state; or 
upon an act performed in the United 
States in connection with a commercial 
activity of the foreign state elsewhere; 
or upon an act outside the territory of 
the United States in connection with a 
commercial activity of the foreign state 
elsewhere and that act causes a direct 
effect in the United States. 

28 U.S.C. § 1605(a)(2). Farhang asserts that IIT is 
not immune from suit under both the waiver and the 
commercial activity exception. 

1. Waiver of Sovereign Immunity 

Section 1605 of the FSIA provides that a 
foreign state is not immune in any case “in which the 
foreign state has waived its immunity either 
explicitly by implication, notwithstanding any 
withdrawal of the waiver which the foreign state may 
purport to effect except in accordance with the terms 
of the waiver.” 28 U.S.C. § 1605(a)(1). The waiver 
exception is narrowly construed. Joseph v. Office of 
the Consulate General of Nigeria, 830 F.2d 1018, 1022 
(9th Cir. 1987). Implicit waivers are ordinarily found 
only where: “(1) a foreign state has agreed to 
arbitration in another country; (2) a foreign state has 
agreed that a contract is governed by the law of a 
particular country; and (3) a foreign state has filed a 
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responsive pleading in a case without raising the 
defense of sovereign immunity.” Id. (quoting Frolova 
v. Union of Soviet Socialist Republics, 761 F.2d 370, 
377 (7th Cir. 1985)). These three circumstances in 
which a foreign state implicitly waives immunity 
come from the FSIA’s legislative history. Frolova, 761 
F.2d 370, 377 (7th Cir. 1985). “Since the FSIA became 
law, courts have been reluctant to stray beyond these 
examples when considering claims that a nation has 
implicitly waived its defense of sovereign immunity.” 
Id. 

Farhang argues that IIT has waived sovereign 
immunity under the second of these possible implicit 
waivers. “[I]t is clear that a sovereign party has 
waived immunity where a contract specifically states 
that the laws of a jurisdiction within the United 
States are to govern the transaction.” Joseph, 830 
F.2d at 1022. Moreover, the Ninth Circuit has held 
that an explicit choice-of-law provision is not required 
for there to be a waiver of immunity. Id. at 1023. 

Waiver by contract is premised on an 
agreement by the parties that the 
United States courts may become 
involved in disputes arising pursuant 
to the contract. Where an agreement 
contemplates adjudication of a dispute 
by the United States courts, the waiver 
exception should be applied, regardless 
of whether the governing law is 
explicitly identified. 

Id. (citations omitted). In Joseph, the Ninth Circuit 
examined language in a lease agreement providing 
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that, if an action arising out of or concerning the lease 
were commenced, the prevailing party shall be 
entitled to recover attorney’s fees. Id. at 1022. Based 
on this provision, the Ninth Circuit found that the 
lease contemplated participation of the United States 
courts in settling disputes between the parties, and 
therefore, the defendant had implicitly waived 
sovereign immunity. Id. at 1023. 

The NDA at issue in this case states: 

This agreement shall be governed in all 
respects by the laws of the United 
States and by the laws of the State of 
California without application of the 
principles of conflicts of law. Each of 
the parties irrevocably consents to the 
exclusive personal jurisdiction of the 
federal and state courts located in 
Santa Clara County, California, as 
applicable, for any matter arising out of 
or relating to this Agreement …. 

NDA ¶ 10. The choice-of-law provision clearly 
constitutes an implicit waiver of IIT’s sovereign 
immunity. The jurisdictional-consent clause also 
constitutes an implicit waiver of sovereign immunity 
because it illustrates that the parties contemplated 
adjudication of a dispute by the United States courts. 
Joseph, 830 F.2d at 1023. Accordingly, IIT has 
implicitly waived sovereign immunity with respect to 
any claim “arising out of or relating to” the NDA. NDA 
¶ 10. 
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Farhang asserts five claims in this suit: (1) 
breach of the NDA, (2) breach of the joint venture 
agreement, (3) breach of fiduciary duty arising out of 
the joint venture agreement, (4) fraud in the 
interactions between M.A. Mobile and IIT, and (5) 
misappropriation of trade secrets included in the 
Technology at issue in the NDA. There can be little 
doubt that Farhang’s claim for breach of the NDA 
arises out of the NDA. The remaining claims all 
concern further dealings between M.A. Mobile and 
IIT regarding use of the Technology and confidential 
information covered by the NDA. Farhang’s theory of 
her case, in brief, appears to be that: 

[D]efendants, acting within the 
constraints of the NDA, either 
breached the joint venture agreement 
or, in purporting to enter the joint 
venture agreement, fraudulently 
intended: (a) not to abide by its terms, 
but rather to use their sham 
participation in the venture as a means 
to misappropriate the Technology and 
its enhancements; and (b) carried out 
that intent. 

FAC ¶ 13. In other words, Farhang alleges that IIT 
either breached the joint venture agreement with 
Farhang or, in the alternative, defrauded her as part 
of a scheme to misappropriate the Technology, in 
breach of the NDA. The NDA requires both parties to 
protect disclosed confidential information from 
unauthorized use or dissemination and proscribes use 
of the confidential information in a product or other 
item. NDA ¶¶ 1, 2, 6. M.A. Mobile appears to have 
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worked with IIT to develop enhancements to the 
Technology and to enter a joint venture agreement 
under the assumption that IIT would comply with the 
NDA. FAC ¶¶ 54-57. In fact, the complaint’s 
allegations of fraud describe IIT pursuing a joint 
venture agreement for the purpose of enabling a 
breach of the NDA. FAC ¶ 54. After promising to 
participate in a joint venture agreement, the 
complaint alleges, defendants “in fact did not 
participate with M.A. Mobile and with Farhang, 
individually, in a joint venture that would own and 
market the Technology and its enhancements. 
Instead, those defendants ignored the requirements 
of the NDA, further developed the Technology for 
their own account and misappropriated the 
Technology and its enhancements.” FAC ¶ 61. Thus, 
the alleged breach of the NDA is closely factually 
related to Farhang’s claims for breach of the joint 
venture agreement, breach of fiduciary duty, fraud, 
and misappropriation of trade secrets. Because of the 
close relationship between the alleged breach of the 
NDA and Farhang’s other claims, the court concludes 
that they all arise out of or relate to the NDA. 
Accordingly, all of Farhang’s claims fall within the 
scope of IIT’s implicit waiver of sovereign immunity. 

IIT asserts that any waiver of sovereign 
immunity based on provisions of the NDA are limited 
to parties privy to the NDA and do not extend to 
Farhang, who was not a party to the NDA. Farhang 
contends that, though she was not a party to the NDA, 
she may bring claims based on the NDA because she 
“stands in the shoes” of M.A. Mobile, both as an 
assignee of M.A. Mobile and as a third party 
beneficiary under the contract. 
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The cases cited by IIT do not stand for the 
general proposition that only claims brought by 
parties to a contract are included in a contractual 
waiver of sovereign immunity. In the cases where 
district courts held that the contractual waiver of 
sovereign immunity did not extend to the third party 
plaintiff, they were not faced with a plaintiff who 
alleged third party beneficiary or assignee status. See 
Keller v. Transportes Aereos Militares Ecuadorianos, 
601 F. Supp. 787, 789 (D.D.C. 1985) (waiver of 
sovereign immunity in a credit agreement to finance 
the cost of an airplane did not extend to third party 
plaintiff suing for injuries incurred by airplane 
crash); Ohntrup v. Firearms Center Inc., 516 F. Supp. 
1281, 1285 (E.D. Pa. 1981) (waiver of sovereign 
immunity in contract between gun manufacturer and 
retailer did not extend to third party plaintiff suing 
for injuries from malfunctioning gun). In fact, in 
Cargill Int’l S.A. v. M/T Pavel Dybenko, the one case 
involving a plaintiff who alleged third party 
beneficiary status, the Second Circuit reversed the 
district court’s finding that it lacked subject matter 
jurisdiction and remanded the case to the district 
court for a determination of whether the plaintiff 
could prove its third party beneficiary status and thus 
establish subject matter jurisdiction. 991 F.2d 1012, 
1015 (2nd Cir. 1993). 

Consequently, if Farhang is in fact able to 
“stand in the shoes” of M.A. Mobile, either as an 
assignee or as a third party beneficiary to the 
contract, then IIT’s waiver of sovereign immunity 
applies to her claims. The court therefore must 
determine whether Farhang is a proper assignee or a 
third party beneficiary to the NDA. 
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a. Assignee Status 

Farhang alleges that on or about June 25, 
2003, she transferred ownership of the Technology to 
M.A. Mobile, and as consideration for that transfer, 
M.A. Mobile assigned to her: 

100% of all rights, title, interest, and 
obligation in, all claims ASSIGNOR 
has or may have in the future against 
any person, entity, or government, 
arising out of or relating to any and all 
rights, assets and/or intellectual 
property owned by ASSIGNOR in the 
past, present, or future. ASSIGNOR 
hereby does and will automatically 
assign any and all such future claims to 
assignee as they arise, and at the time 
they arise. 

FAC ¶ 10; Decl. of Mandana D. Farhang in support of 
Pl.’s Opp. (“Farhang Decl.”) Ex. A. On approximately 
August 11, 2003, M.A. Mobile and IIT entered into the 
NDA. FAC ¶ 25. Based on the prior assignment, 
Farhang claims that she may bring suit against IIT 
for claims arising out of the NDA as an assignee of 
M.A. Mobile. In response, IIT points to the language 
in the NDA stating that “[t]his Agreement may not be 
assigned or otherwise transferred by either party, in 
whole or in part, without the prior written consent of 
the other party, and any such attempted transfer or 
assignment without consent shall be null and void.” 
NDA ¶ 9. Under the June 25, 2003 agreement 
between Farhang and M.A. Mobile, M.A. Mobile 
assigns to Farhang all claims it currently has and 
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promises to assign its future claims to Farhang at the 
time such future claims may arise.4 However, M.A. 
Mobile’s ability to actually assign its future claims 
under the NDA to Farhang is limited by the terms of 
the NDA, which clearly states that assignments 
require IIT’s prior written consent. Because M.A. 
Mobile lacked the power to assign its rights under the 
NDA to Farhang without IIT’s prior written consent, 
and it appears that no such written consent has been 
given, Farhang does not have standing to bring suit 
as an assignee of M.A. Mobile. 

In the FAC, Farhang’s sole basis for bringing 
suit for breach of the NDA and for misappropriation 
of trade secrets is her alleged status as an assignee of 
M.A. Mobile. FAC ¶¶ 34, 77, 80, 82, 84. As discussed 
above, Farhang does not have standing to bring suit 
for these claims as an assignee of M.A. Mobile; thus, 
the court dismisses Farhang’s First and Fifth claims 
for relief (for breach of the NDA and for 
misappropriation of trade secrets). Because Farhang 
may have standing to bring these claims as a third 
party beneficiary (as discussed below), dismissal of 
these claims is with leave to amend. 

b. Third Party Beneficiary 
Status 

In opposition to IIT’s motion to dismiss, 
Farhang contends she has standing to sue as a third 
party beneficiary of the NDA. However, she has 

                                            
4 An assignment of future rights is generally ineffective, except 
as a promise to assign. 10 Witkin § 723. 
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neither pled that she is a third party beneficiary nor 
alleged facts sufficient to support such a theory in the 
FAC. 

A party seeking to establish third party 
beneficiary status has the burden of showing that the 
contracting parties intended to confer a direct benefit 
to the alleged third party beneficiary. Ailing v. 
Universal Manufacturing Corp., 5 Cal. App. 4th 1412, 
1439 (1992). 

It is not necessary that the intent to 
benefit the third party be manifested 
by the promisor; it is sufficient that the 
promisor understand that the promisee 
has such intent. Neither is it necessary 
that the contract identify or refer to the 
third party beneficiary by name; the 
beneficiary may recover if he or she can 
show that it was intended that he or 
she be benefited by the contract. 

Id. at 1440. “Whether the third party is an intended 
beneficiary or merely an incidental beneficiary 
involves construction of the intention of the parties, 
gathered from reading the contract as a whole in light 
of the circumstances under which it was entered.” 
Prouty v. Gores Tech. Group, 1231 Cal. App. 4th 1225, 
1233 (2004). “If the terms of the contract necessarily 
require the promisor to confer a benefit on a third 
person, then the contract, and hence the parties 
thereto, contemplate a benefit to the third person.” Id. 
at 1232. On the other hand, the mere fact that 
performance of the contract would inure to the benefit 
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of the third party is insufficient to make the third 
party an intended beneficiary. Id. at 1233. 

Farhang contends in her opposition to the 
motion to dismiss that she is an intended third party 
beneficiary of the NDA because: (1) pursuant to a 
contractual arrangement with M.A. Mobile, she was 
entitled to receive 100% of any money that M.A. 
Mobile might obtain from or through the Technology 
covered by the NDA, and (2) prior to the execution of 
the NDA, she had informed IIT about this contractual 
arrangement between her and M.A. Mobile. Farhang 
Decl. ¶¶ 6, 21. The purpose of the NDA was to protect 
confidential information relating to the Technology 
from being disclosed or used to make unauthorized 
products. NDA ¶¶ 1, 6. Since Farhang was entitled to 
any profits that M.A. Mobile might receive from the 
Technology, the NDA necessarily benefited her. By 
informing IIT that she was contractually entitled to 
any profit that M.A. Mobile might receive from the 
Technology, Farhang made clear to IIT that she was 
the real beneficiary of the NDA and that M.A. Mobile 
intended for the NDA to benefit her. Though the NDA 
does not refer to Farhang, there is no requirement 
that a contract identify intended third party 
beneficiaries. Alling, 5 Cal. App. 4th at 1440. 

In Alling, the court found that a holder of 
patented technology was an intended third party 
beneficiary of a purchase agreement between its 
exclusive licensee and a manufacturer because the 
manufacturer “was aware … [that the patent holder] 
was not simply an incidental beneficiary … reaping 
some relatively minor percentage of profit therefrom; 
by intent, it was to be directly and substantially 
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benefited through the anticipated results of the 
Purchase Agreement,” which was to expand the 
commercial potential of the patented technology and 
quicken the pace of market development. 5 Cal. App. 
4th at 1440. Similarly, IIT was aware that Farhang 
was not simply an incidental beneficiary gaining some 
relatively minor benefit from the NDA; to the 
contrary, M.A. Mobile intended for Farhang to be 
directly and substantially benefited by the NDA, as 
she was entitled to any profits that M.A. Mobile might 
reap from the Technology. Because the terms of the 
NDA necessarily benefit Farhang, it appears that the 
parties contemplated for the NDA to benefit Farhang. 
Prouty, 1231 Cal. App. 4th at 1232. 

The question of whether Farhang is an 
intended third party beneficiary of the NDA is a close 
call, but the court finds that Farhang has proffered in 
her opposition papers sufficient evidence that she is 
an intended third party beneficiary (such that IIT’s 
waiver of sovereign immunity would apply to her 
claims) to justify allowing her to amend her complaint 
to attempt to assert such status. The court therefore 
grants Farhang leave to amend her complaint to state 
that she is a third party beneficiary of the NDA and 
to plead facts sufficient to support this claim.  

2. Commercial Activity Exception 

The commercial activity exception of 
28 U.S.C. 1605(a)(2) provides an alternative basis for 
finding that IIT is not immune from suit under the 
FSIA. Under the commercial activity exception, a 
foreign state is not immune from suit in any case: 
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in which the action is based [1] upon a 
commercial activity carried on in the 
United States by the foreign state; or 
[2] upon an act performed in the United 
States in connection with a commercial 
activity of the foreign state elsewhere; 
or [3] upon an act outside the territory 
of the United States in connection with 
a commercial activity of the foreign 
state elsewhere and that act causes a 
direct effect in the United States. 

28 U.S.C. § 1605(a)(2). Farhang asserts that IIT’s 
conduct falls within both the second and the third 
prongs of the commercial activity exception. 

a. Domestic Act in Connection 
with Extraterritorial 
Commercial Activity 

To qualify under the second prong of the 
commercial activity exception, Farhang’s claims must 
be based “upon an act performed in the United States 
in connection with a commercial activity of the foreign 
state elsewhere.” 28 U.S.C. § 1605(a)(2). Farhang 
points to IIT’s alleged recruitment and solicitation of 
Farhang, through emails, calls, and meetings in 
California, as acts performed in the United States in 
connection with the proposed joint venture 
agreement. Farhang Decl. ¶¶ 7-9. However, Farhang 
has not shown how her claims are based upon these 
emails, calls, and meetings in California. For this 
reason, the requirements of the second prong of the 
commercial activity exception are not met. 
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b. Extraterritorial Act in 
Connection with 
Extraterritorial Commercial 
Activity and Causing a Direct 
Effect in the United States 

To qualify under the third prong of the 
commercial activity exception, Farhang’s claims must 
be based “upon an act outside the territory of the 
United States in connection with a commercial 
activity of the foreign state elsewhere and that act 
causes a direct effect in the United States.” 
28 U.S.C. § 1605(a)(2). Farhang alleges that IIT 
entered or purported to enter into a joint venture 
agreement with M.A. Mobile and Farhang for the 
development and marketing of the Technology, and 
that this conduct constitutes commercial activity 
under the FSIA. FAC ¶ 1(c). 

The FSIA defines “commercial activity” as 
“either a regular course of commercial conduct or a 
particular commercial transaction or act. The 
commercial character of an activity shall be 
determined by reference to the nature of the course of 
conduct or particular transaction or act, rather than 
by reference to its purpose.” 28 U.S.C. § 1603(d). The 
legislative history of the FSIA provides further 
guidance as to what constitutes “commercial activity,” 
suggesting that courts should “inquire whether the 
activity in question is one which private persons 
ordinarily perform or whether it is peculiarly within 
the realm of governments.” de Sanchez v. Banco 
Central De Nicaragua, 770 F.2d 1385, 1392 (5th Cir. 
1985) (quoting Jurisdiction of U.S. Courts in Suits 
Against Foreign States: Hearings on H.R. 11315 
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Before Subcomm. on Administrative Law and 
Governmental Relations of the House Comm. on the 
Judiciary, 94th Cong., 2d Sess. 53 (1976) (statement 
of Monroe Leigh, Legal Advisor, U.S. Dep’t of State)). 
The Ninth Circuit has adopted this approach, holding 
that “an activity is commercial unless it is one that 
only a sovereign state could perform.” Park v. Shin, 
313 F.3d 1138, 1145 (9th Cir. 2002). 

It is undisputed that entering into a joint 
venture for commercial purposes constitutes 
“commercial activity” under the FSIA. Nonetheless, 
IIT contends that it did not engage in any commercial 
activity because it “expressly extricated itself from 
the proposed joint venture” and Farhang “continued 
to engage in discussions with IIT knowing full-well 
that IIT was incapable of forming a joint venture with 
anyone.” Def.’s Reply at 13. These statements by IIT 
acknowledge that IIT was at least involved in 
discussions with Farhang regarding a proposed joint 
venture; otherwise, there would be no need to 
“extricate” itself and Farhang could not have 
“continued” to engage in such discussions. According 
to the FAC, defendants represented to Farhang that 
they intended to form a joint venture with M.A. 
Mobile and Farhang and spent months feigning 
progress and negotiations toward the goal of creating 
a joint venture. FAC ¶¶ 53, 57-58. Regardless of 
whether the joint venture was successfully 
consummated, IIT’s conduct is sufficient to constitute 
commercial activity. If defendants had actually 
intended to form a joint venture at the time, their 
discussions with Farhang would be commercial in 
nature since engaging in preparatory discussions to 
set the groundwork for the formation of a joint 
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venture is an activity which private persons 
ordinarily perform and is not “peculiarly within the 
realm of governments.” de Sanchez, 770 F.2d at 1392. 
In the alternative, if defendants had never intended 
to form a joint venture and were merely misleading 
Farhang to gain access to the Technology, their 
discussions with Farhang would still be commercial 
in nature since making fraudulent representations to 
gain access to confidential information is also an 
activity which private persons ordinarily perform and 
is not “peculiarly within the realm of governments.” 
Id. 

The acts upon which Farhang’s claims are 
based are described in paragraphs 31, 39, 52 to 61, 
and 72 of the FAC. In short, the complaint alleges 
that, after promising to participate in a joint venture 
agreement to gain access to the Technology, 
defendants “in fact did not participate with M.A. 
Mobile and with Farhang, individually, in a joint 
venture that would own and market the Technology 
and its enhancements. Instead, those defendants 
ignored the requirements of the NDA, further 
developed the Technology for their own account and 
misappropriated the Technology and its 
enhancements.” FAC ¶ 61. These acts were carried 
out “in connection with” IIT’s representation that it 
intended to enter into a joint venture agreement with 
Farhang. FAC ¶¶ 54-58. 

Moreover, these acts had a “direct effect” in the 
United States. A “direct effect” under the FSIA is 
present when money that was to be paid to a location 
in the United States is not forthcoming as a 
consequence of the extraterritorial act. Republic of 
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Argentina v. Weltover, 504 U.S. 607, 619 (1992). 
Under the terms of the contemplated joint venture 
agreement, 72% of the profits were to be paid to M.A. 
Mobile at its principal place of business in Marin 
County, California, and to Farhang, individually, at 
her residence in Marin County, California. FAC 
¶ 1(c). Farhang alleges that because IIT acted 
fraudulently and misappropriated the Technology 
and its enhancements (in breach of the NDA, the joint 
venture agreement, and its fiduciary duty), profits 
that would have been paid to California were not 
forthcoming. 

The court concludes that the present action is 
based “upon an act outside the territory of the United 
States in connection with a commercial activity of the 
foreign state elsewhere and that act causes a direct 
effect in the United States.” 28 U.S.C. § 1605(a)(2). 
The commercial activity exception thus provides a 
basis for finding that IIT is not immune from suit in 
this action. 

B. Personal Jurisdiction 

Personal jurisdiction is a waivable right, and 
parties to a contract may agree in advance to submit 
to the jurisdiction of a given court. Dow Chemical Co. 
v. Calderon, 422 F.3d 827, 831 (9th Cir. 2005). The 
NDA states that “[e]ach of the parties irrevocably 
consents to the exclusive personal jurisdiction of the 
federal and state courts located in Santa Clara 
County, California, as applicable, for any matter 
arising out of or relating to this Agreement.” NDA 
¶ 10. 
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IIT argues that Farhang cannot rely upon this 
jurisdictional-consent clause because she is not a 
party to the NDA. In support of this proposition, IIT 
cites two Ninth Circuit cases, one of which is 
unpublished.5 However, these cases merely hold that 
a forum selection clause is insufficient for the exercise 
of general personal jurisdiction. See Gates Learjet 
Corp. v. Jensen, 743 F.2d 1325, 1331 (9th Cir. 1984). 
If Farhang is able to amend her complaint to 
successfully plead third party beneficiary status to 
the NDA, Farhang need not rely upon the 
jurisdictional-consent clause to establish general 
personal jurisdiction. By the plain language of the 
NDA, ITT has consented to this court’s exercise of 
specific personal jurisdiction over it for “any matter 
arising out of or relating to” the NDA. NDA ¶ 10. 
Though Farhang is not a party to the NDA, this 
jurisdictional-consent clause is not limited to disputes 
between M.A. Mobile and ITT; rather, it expressly 
covers “any matter arising out of or relating to” the 
NDA. Id. As discussed above, each claim asserted by 
Farhang arises out of or relates to the NDA. 

Therefore, if Farhang successfully alleges third 
party beneficiary status in an amended complaint, 
the NDA would provide the court with specific 
personal jurisdiction over ITT for the claims Farhang 
asserts. For this reason, the court defers ruling on the 

                                            
5 IIT’s citation of Ting v. Orbit Commc’n. Co., 1997 WL 8470 (9th 
Cir. Jan. 7, 1997), does not appear to fall within any exception to 
the bar on citing unpublished decisions in Ninth Circuit Rule 36-
3. 
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motion to dismiss for lack of personal jurisdiction 
pending an amended complaint. 

C. Forum Non Conveniens 

The parties to the NDA, by its terms, consented 
exclusively to personal jurisdiction in the courts of 
Santa Clara County, California for disputes arising 
out of or relating to the NDA, with a limited exception 
for enforcement of judgments. NDA ¶ 10. The NDA 
also includes a choice-of-law clause providing that the 
agreement shall be governed by United States and 
California law. Id. These provisions of the NDA 
constitute a forum selection clause, selecting Santa 
Clara County, California as the forum for any 
disputes arising out of or relating to the NDA. As 
discussed above, each claim asserted by Farhang 
arises out of or relates to the NDA. If Farhang is able 
to amend her complaint to successfully plead third 
party beneficiary status to the NDA, it would appear 
that this forum selection clause should be enforced. 

Typically, under the doctrine of forum non 
conveniens, a court may dismiss a case when there is 
an adequate alternative forum and trial in the chosen 
forum would be so oppressive and vexatious to the 
defendant as to be out of all proportion to the 
plaintiff’s convenience. Piper Aircraft Co. v. Reyno, 
454 U.S. 235, 241 (1981). But when a case involves a 
forum selection clause in a “freely negotiated 
international commercial transaction” and the 
alleged inconvenience that would result from being 
forced to litigate in the contractual forum was 
foreseeable at the time of contracting, the Supreme 
Court has made clear that “the party seeking to 
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escape his contract [must] show that trial in the 
contractual forum will be so gravely difficult and 
inconvenient that he will for all practical purposes be 
deprived of his day in court. Absent that, there is no 
basis for concluding that it would be unfair, unjust, or 
unreasonable to hold that party to his bargain.” M/S 
Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 17-18 
(1972), overruled in part on other grounds by Powerex 
Corp. v. Reliant Energy Servs., Inc., 551 U.S. 224 
(2007). Though IIT points to some inconvenience that 
would result from trying the case in this court, it 
appears that any such inconvenience was foreseeable 
at the time IIT freely entered into the NDA. IIT has 
not shown that the present forum would deprive it of 
a meaningful day in court. 

If Farhang successfully pleads third party 
beneficiary status to the NDA in an amended 
complaint, it would not be unfair, unjust, or 
unreasonable to hold IIT to the forum selection clause 
in the NDA. For this reason, the court defers ruling 
on the motion to dismiss under the doctrine of forum 
non conveniens pending an amended complaint. 

D. Indian Proceedings 

The court understands that there are 
concurrent proceedings taking place in the High 
Court at Calcutta, covering subject matter that 
substantially overlaps with the present action. 
However, it is unclear from the record which parties 
have been served in the Indian proceedings. The court 
is not satisfied that the inferences IIT draws as to 
service based on the language of the Indian court 
necessarily means that Farhang has been served, 
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particularly since Farhang denies service. The court 
also notes that the present action was filed before IIT 
brought suit in the High Court at Calcutta. 
Nonetheless, if further information is brought to the 
court’s attention, the court would not be precluded 
from staying this action pending the outcome of the 
Indian proceedings. 

III. ORDER 

For the reasons stated above, the court: 

1. Denies IIT’s motion to dismiss for lack of 
subject matter jurisdiction; 

2. Dismisses Farhang’s claims for breach of 
the NDA and for misappropriation of 
trade secrets with thirty days leave to 
amend to assert her claims as a third 
party beneficiary; and 

3. Defers ruling on IIT’s motion to dismiss 
for lack of personal jurisdiction and 
under the doctrine of forum non 
conveniens. 

 

 

DATE: 1/26/10 /s/_________________________ 
RONALD M. WHYTE 
United States District Judge  
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UNITED STATES COURT OF APPEALS FOR THE 

NINTH CIRCUIT 

MANDANA D. 
FARHANG and M.A. 
MOBILE LTD., 

No. 14-15601 

Plaintiffs–Appellees, 
 
 
v. 

D.C. No. 5:08-cv-02658-
RMW  
Northern District of 
California, San Jose 

  
 
ORDER 

INDIAN INSTITUTE 
OF TECHNOLOGY, 
KHARAGPUR, an 
Indian Institute of 
Technology incorporated 
under the “Institutes of 
Technology, Act 1961” 
and PARTHA P. 
CHAKRABARTI, 

 

Defendants–Appellants,  

and  

TECHNOLOGY 
INCUBATION AND 
ENTREPRENEURSHIP 
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TRAINING SOCIETY, 
an Indian society; et al., 

Defendants.  
Before: SILVERMAN and NGUYEN, Circuit Judges, 
and ANELLO,* District Judge.  

The panel has voted to deny appellants’ petition 
for rehearing and Judges Silverman and Nguyen have 
voted to reject the petition for rehearing en banc and 
Judge Anello so recommends. 

The full court has been advised of the petition 
for rehearing en banc and no active judge has 
requested a vote on whether to rehear the matter en 
banc. Fed. R. App. P. 35. 

The petition for rehearing and the petition for 
rehearing en banc are DENIED. 

                                            
* The Honorable Michael M. Anello, United States District Judge 
for the Southern District of California, sitting by designation. 
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APPENDIX E 

28 U.S.C. § 1605 

§ 1605. General exceptions to the jurisdictional 
immunity of a foreign state 

(a) A foreign state shall not be immune from the 
jurisdiction of courts of the United States or of the 
States in any case--  

(1) in which the foreign state has waived its 
immunity either explicitly or by implication, 
notwithstanding any withdrawal of the waiver 
which the foreign state may purport to effect 
except in accordance with the terms of the waiver; 

(2) in which the action is based upon a commercial 
activity carried on in the United States by the 
foreign state; or upon an act performed in the 
United States in connection with a commercial 
activity of the foreign state elsewhere; or upon an 
act outside the territory of the United States in 
connection with a commercial activity of the 
foreign state elsewhere and that act causes a 
direct effect in the United States; 

(3) in which rights in property taken in violation of 
international law are in issue and that property or 
any property exchanged for such property is 
present in the United States in connection with a 
commercial activity carried on in the United 
States by the foreign state; or that property or any 
property exchanged for such property is owned or 
operated by an agency or instrumentality of the 
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foreign state and that agency or instrumentality is 
engaged in a commercial activity in the United 
States; 

(4) in which rights in property in the United States 
acquired by succession or gift or rights in 
immovable property situated in the United States 
are in issue; 

(5) not otherwise encompassed in paragraph (2) 
above, in which money damages are sought 
against a foreign state for personal injury or death, 
or damage to or loss of property, occurring in the 
United States and caused by the tortious act or 
omission of that foreign state or of any official or 
employee of that foreign state while acting within 
the scope of his office or employment; except this 
paragraph shall not apply to--  

(A) any claim based upon the exercise or 
performance or the failure to exercise or 
perform a discretionary function regardless of 
whether the discretion be abused, or 

(B) any claim arising out of malicious 
prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with 
contract rights; or 

(6) in which the action is brought, either to enforce 
an agreement made by the foreign state with or for 
the benefit of a private party to submit to 
arbitration all or any differences which have 
arisen or which may arise between the parties 
with respect to a defined legal relationship, 
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whether contractual or not, concerning a subject 
matter capable of settlement by arbitration under 
the laws of the United States, or to confirm an 
award made pursuant to such an agreement to 
arbitrate, if (A) the arbitration takes place or is 
intended to take place in the United States, (B) the 
agreement or award is or may be governed by a 
treaty or other international agreement in force 
for the United States calling for the recognition 
and enforcement of arbitral awards, (C) the 
underlying claim, save for the agreement to 
arbitrate, could have been brought in a United 
States court under this section or section 1607, or 
(D) paragraph (1) of this subsection is otherwise 
applicable. 

(b) A foreign state shall not be immune from the 
jurisdiction of the courts of the United States in any 
case in which a suit in admiralty is brought to enforce 
a maritime lien against a vessel or cargo of the foreign 
state, which maritime lien is based upon a 
commercial activity of the foreign state: Provided, 
That-- 

(1) notice of the suit is given by delivery of a copy 
of the summons and of the complaint to the person, 
or his agent, having possession of the vessel or 
cargo against which the maritime lien is asserted; 
and if the vessel or cargo is arrested pursuant to 
process obtained on behalf of the party bringing 
the suit, the service of process of arrest shall be 
deemed to constitute valid delivery of such notice, 
but the party bringing the suit shall be liable for 
any damages sustained by the foreign state as a 
result of the arrest if the party bringing the suit 
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had actual or constructive knowledge that the 
vessel or cargo of a foreign state was involved; and 

(2) notice to the foreign state of the commencement 
of suit as provided in section 1608 of this title is 
initiated within ten days either of the delivery of 
notice as provided in paragraph (1) of this 
subsection or, in the case of a party who was 
unaware that the vessel or cargo of a foreign state 
was involved, of the date such party determined 
the existence of the foreign state’s interest. 

(c) Whenever notice is delivered under subsection 
(b)(1), the suit to enforce a maritime lien shall 
thereafter proceed and shall be heard and determined 
according to the principles of law and rules of practice 
of suits in rem whenever it appears that, had the 
vessel been privately owned and possessed, a suit in 
rem might have been maintained. A decree against 
the foreign state may include costs of the suit and, if 
the decree is for a money judgment, interest as 
ordered by the court, except that the court may not 
award judgment against the foreign state in an 
amount greater than the value of the vessel or cargo 
upon which the maritime lien arose. Such value shall 
be determined as of the time notice is served under 
subsection (b)(1). Decrees shall be subject to appeal 
and revision as provided in other cases of admiralty 
and maritime jurisdiction. Nothing shall preclude the 
plaintiff in any proper case from seeking relief in 
personam in the same action brought to enforce a 
maritime lien as provided in this section. 

(d) A foreign state shall not be immune from the 
jurisdiction of the courts of the United States in any 
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action brought to foreclose a preferred mortgage, as 
defined in section 31301 of title 46. Such action shall 
be brought, heard, and determined in accordance with 
the provisions of chapter 313 of title 46 and in 
accordance with the principles of law and rules of 
practice of suits in rem, whenever it appears that had 
the vessel been privately owned and possessed a suit 
in rem might have been maintained. 

[(e), (f) Repealed. Pub.L. 110-181, Div. A, Title X, 
§ 1083(b)(1)(B), Jan. 28, 2008, 122 Stat. 341] 

(g) LIMITATION ON DISCOVERY.--  

(1) IN GENERAL.—(A) Subject to paragraph (2), if 
an action is filed that would otherwise be barred 
by section 1604, but for section 1605A or section 
1605B, the court, upon request of the Attorney 
General, shall stay any request, demand, or order 
for discovery on the United States that the 
Attorney General certifies would significantly 
interfere with a criminal investigation or 
prosecution, or a national security operation, 
related to the incident that gave rise to the cause 
of action, until such time as the Attorney General 
advises the court that such request, demand, or 
order will no longer so interfere. 

(B) A stay under this paragraph shall be in effect 
during the 12-month period beginning on the date 
on which the court issues the order to stay 
discovery. The court shall renew the order to stay 
discovery for additional 12-month periods upon 
motion by the United States if the Attorney 
General certifies that discovery would 
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significantly interfere with a criminal 
investigation or prosecution, or a national security 
operation, related to the incident that gave rise to 
the cause of action. 

(2) SUNSET.–(A) Subject to subparagraph (B), no 
stay shall be granted or continued in effect under 
paragraph (1) after the date that is 10 years after 
the date on which the incident that gave rise to the 
cause of action occurred. 

(B) After the period referred to in subparagraph 
(A), the court, upon request of the Attorney 
General, may stay any request, demand, or order 
for discovery on the United States that the court 
finds a substantial likelihood would--  

(i) create a serious threat of death or serious 
bodily injury to any person; 

(ii) adversely affect the ability of the United 
States to work in cooperation with foreign and 
international law enforcement agencies in 
investigating violations of United States law; 
or 

(iii) obstruct the criminal case related to the 
incident that gave rise to the cause of action or 
undermine the potential for a conviction in 
such case. 

(3) EVALUATION OF EVIDENCE.—The court’s 
evaluation of any request for a stay under this 
subsection filed by the Attorney General shall be 
conducted ex parte and in camera. 
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(4) BAR ON MOTIONS TO DISMISS.—A stay of 
discovery under this subsection shall constitute a 
bar to the granting of a motion to dismiss under 
rules 12(b)(6) and 56 of the Federal Rules of Civil 
Procedure. 

(5) CONSTRUCTION.—Nothing in this subsection 
shall prevent the United States from seeking 
protective orders or asserting privileges 
ordinarily available to the United States. 

(Added Pub. L. 94-583, § 4(a), Oct. 21, 1976, 90 Stat. 
2892; amended Pub. L. 100-640, § 1, Nov. 9, 1988, 102 
Stat. 3333; Pub. L. 100-669, § 2, Nov. 16, 1988, 102 
Stat. 3969; Pub. L. 101-650, title III, § 325(b)(8), Dec. 
1, 1990, 104 Stat. 5121; Pub. L. 104-132, title II, § 
221(a), Apr. 24, 1996, 110 Stat. 1241; Pub. L. 105-11, 
Apr. 25, 1997, 111 Stat. 22; Pub. L. 107-77, title VI, § 
626(c), Nov. 28, 2001, 115 Stat. 803; Pub. L. 107-117, 
div. B, § 208, Jan. 10, 2002, 115 Stat. 2299; Pub. L. 
109-304, § 17(f)(2), Oct. 6, 2006, 120 Stat. 1708; Pub. 
L. 110-181, div. A, title X, § 1083(b)(1), Jan. 28, 2008, 
122 Stat. 341.)
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APPENDIX F 

M.A. MOBILE LTD. Contact:  
 
M.A. MOBILE LTD. INC. 
P.O. Box 274 
Tiburon, CA 94920 
Phone: 415.846.6637 
Fax: 415.435.0564 
 
By:  
 
Print Name:   
 
Title:  
 
 
Participant Contact:   
 
PARTICIPANT  
Address:  
 
 
By:___________/s/  
 
Print Name:   
 
Title:  Dr. P. P. Chakrabarti  
 Professor, Computer Sciences & Engg.   
 Prof-in-Charge, Advanced VLSI Design Lab  
 INDIAN INSTITUTE OF TECHNOLOGY  
 Kharagpur-721 302, India  
 Email ppchak@cse.iitkgp.ernet.in  
 
Effective Date: August 11, 2003   
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MUTUAL NONDISCLOSURE AGREEMENT 

In order to protect certain confidential information, 
M.A. MOBILE LTD., and its corporate affiliates 
(“M.A. MOBILE”), and the “Participant” identified 
below, agree that: 

1. Protection of Information: Each item of 
information disclosed by a party (“Discloser”) that is 
defined as confidential pursuant to paragraph 3 
(“Confidential Information”) shall be held in 
confidence by the receiving party (“Recipient”) until 
five (5) years after such disclosure. The Recipient may 
only disclose Confidential Information to those of the 
Recipient’s employees and contractors who need to 
know such information for their work and who have 
previously agreed to be bound by terms and 
conditions substantially similar to those of this 
Agreement. 

2. Standard of Care: Recipient shall protect the 
disclosed Confidential Information by using the same 
degree of care, but no less than a reasonable degree of 
care, to prevent the unauthorized use, dissemination, 
or publication of the Confidential Information as 
Recipient uses to protect its own confidential 
information of a like nature. 

3. Identification: “Confidential Information” 
disclosed under this Agreement shall include any of 
the following: (a) any data or information relating to 
product plans, marketing strategies, finance, 
operations, customer relationships, customer profiles, 
sales estimates, business plans, and internal 
performance results relating to the past, present or 
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future business activities of “Discloser or Recipient”, 
their respective parent corporations, their respective 
subsidiaries and affiliated companies and the 
customers, clients and suppliers of any of the 
foregoing; (b) all confidential or proprietary 
documentation, reports, data, specifications, 
computer software, source code, object code, flow 
charts, databases, inventions, know-how, show-how 
and trade secrets, whether or not patentable or 
copyrightable; (c) all tangible materials labeled 
“Confidential” by either party; and (d) any other 
information or tangible material a party would 
reasonably believe in good faith to be confidential 
and/or proprietary to the other party. Confidential 
Information includes, without limitation, all 
documents, inventions, substances, computer data, 
drawings, diagrams, specifications, bills or material, 
equipment, prototypes and models, and any other 
tangible manifestation of the foregoing which now 
exist or come into the control or possession of the 
party. 

4. Exclusions: This Agreement imposes no 
obligation upon Recipient with respect to information 
that: (a) was in Recipient’s possession before receipt 
from Discloser; (b) is or becomes a matter of public 
knowledge through no fault of Recipient; (c) is 
rightfully received by Recipient from a third party 
without a duty of confidentiality; (d) is disclosed by 
Discloser to a third party without a duty of 
confidentiality on the third party; (e) is independently 
developed by Recipient; (f) is disclosed under 
operation of law; or (g) is disclosed by Recipient with 
Discloser’s prior written approval. 
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5. Warranty: Each Discloser warrants that it has 
the right to make the disclosures under this 
Agreement. NO OTHER WARRANTIES ARE MADE 
BY EITHER PARTY UNDER THIS AGREEMENT, 
ANY INFORMATION EXCHANGED UNDER THIS 
AGREEMENT IS PROVIDED “AS IS”. 

6. Rights: This Agreement does not grant any 
proprietary rights, by license or otherwise, to any 
Confidential Information of the other party disclosed 
pursuant to this Agreement, or to any invention or 
any patent, copyright, trademark, or other 
intellectual property right that has issued or that may 
issue, based on or relating to such Confidential 
Information. Neither party shall make, have made, 
use or sell for any purpose any product or other item 
using, incorporating, or derived from any Confidential 
Information of the other party. 

Miscellaneous:  

7. Both parties shall adhere to all applicable laws, 
regulations and rules relating to the export of 
technical data, and shall not export or reexport any 
technical data, any products received from Discloser, 
or the direct product of such technical data to any 
proscribed country listed in such applicable laws, 
regulations and rules unless properly authorized. 

8. Upon termination of this Agreement or upon 
written demand by either party, each party shall 
cease immediately all use of the other party’s 
Confidential Information and return promptly to the 
other party all documents and other tangible 
materials relating to or containing the other party’s 
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Confidential Information and all copies thereof. Each 
party shall certify in writing that it has returned all 
materials relating to or containing the other party’s 
Confidential Information. 

9. The parties hereto are independent 
contractors. This Agreement may not be assigned or 
otherwise transferred by either party, in whole or in 
part, without the prior written consent of the other 
party, and any such attempted transfer or assignment 
without consent shall be null and void. This 
Agreement represents the entire understanding and 
agreement of the parties and supersedes all prior 
communications, agreements, and understandings 
relating to the subject matter hereof. All additions or 
modifications to this Agreement must be made in 
writing and must be signed by both parties. The 
provisions of this Agreement are to be considered 
severable. If any term of this Agreement shall be held 
to be illegal or unenforceable by a court of competent 
jurisdiction, the remaining terms shall remain in full 
force and effect. 

10. This Agreement shall be governed in all 
respects by the laws of the United States of America 
and by the laws of the State of California without 
application of the principles of conflicts of law. Each 
of the parties irrevocably consents to the exclusive 
personal jurisdiction of the federal and state courts 
located in Santa Clara County, California, as 
applicable, for any matter arising out of or relating to 
this Agreement, except that in actions seeking to 
enforce any order or any judgment of such federal or 
state courts located in California, such personal 
jurisdiction shall be nonexclusive.  
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M.A. MOBILE LTD. Contact:   
 
M.A. MOBILE LTD. INC. 
P.O. Box 274 
Tiburon, CA 94920 
Phone: 415.846.6637 
Fax: 415.435.0564 
 
By:   
 
Print Name:   
 
Title:   
 
 
Participant Contact:   
 
PARTICIPANT  
Address:  
 
 
By:   
 
Print Name:   
 
Title:   
 
 
Effective Date:   
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