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Wrongful IRS Seizure Suit Gets 2nd Shot From 9th Circ. 

By Rebecca McCray 

Law360, New York (February 02, 2015, 6:57 PM ET) -- The Ninth Circuit on Friday reversed a lower 
court's dismissal of a suit against the IRS alleging it wrongfully seized $13,000 from a man when he was 
10 years old, reaffirming circuit precedent that the time frame for challenging a levy can be equitably 
tolled. 
 
Logan Volpicelli filed suit pro se in 2010, at age 18, to regain funds the IRS had seized in an attempt to 
collect almost $200,000 in back taxes from Volpicelli's “estranged, incarcerated father,” according to the 
petitioner’s appellate brief. In remanding the suit to Nevada federal court Friday, a three-judge panel 
pointed to two prior Ninth Circuit cases and several U.S. Supreme Court decisions that paved the way for 
considering statutory time limits — such as the nine-month limit impacting Volpicelli — as jurisdictional 
rather than procedural. 
 
“We decided that very issue almost two decades ago,” U.S. Circuit Judge Paul J. Watford wrote, referring 
to Supermail Cargo Inc. v. U.S. and Capital Tracing Inc. v. U.S. 
 
The government had argued that a 2008 Supreme Court decision in John R. Sand & Gravel Co. v. U.S. on 
equitable tolling made it clear that such time limits are jurisdictional rather than procedural and cannot 
be extended. 
 
But the panel disagreed with the government’s suggestion that Supermail Cargo and Capital Tracing are 
“clearly irreconcilable” with intervening Supreme Court decisions, finding that none of the at-issue high 
court cases “undermine, much less overrule,” the Ninth Circuit decisions. 
 
“This case shows what’s been a trend in Supreme Court decisions over the past 10 years or so, in which 
the court has shown that it really doesn’t favor treating time limits as strict jurisdictional rules that can 
never be extended, even in cases with really compelling excuses,” Volpicelli's attorney Brian P. Goldman 
of Orrick Herrington & Sutcliffe LLP told Law360 on Monday. 
 
In 2002, Volpicelli’s grandmother had left him the funds for his college education, according to court 
documents. Before the IRS came knocking, a family member accidentally transferred the funds to 
cashier's checks payable to his estranged father, who unsuccessfully tried to tell the IRS that the funds 
were his son’s and not his. 
 
Eight years later, at the age of 18, Volpicelli filed suit in Nevada district court, but was told that his case 

mailto:customerservice@law360.com


 

 

was time-barred and that the statute of limitations could not be tolled, according to Volpicelli’s brief. 
 
“That decision was wrong,” the brief said. “In case after case, the Supreme Court has made clear that 
statutes of limitations — even those on suits against the government — are presumptively 
nonjurisdictional rules to which traditional equitable principles like waiver and tolling apply.” 
 
Judge Watford strongly echoed the argument in the opinion Friday, pointing to the Supreme Court's 
2011 ruling in Henderson v. Shinseki and 2013 ruling in Sebelius v. Auburn Regional Medical Center. 
 
“The government is not right. The Supreme Court’s recent cases require a clear statement from 
Congress before a procedural rule will be treated as jurisdictional,” the judge said. 
 
The government did not immediately respond to a request for comment.  
 
U.S. Circuit Judges William A. Fletcher and Paul J. Watford and U.S. District Judge Kevin T. Duffy sat on 
the panel that reached Friday's decision. 
 
Volpicelli is represented by Brian P. Goldman, George G. Wolf and Mark S. Davies of Orrick Herrington & 
Sutcliffe LLP. 
 
The IRS is represented by Joan I. Oppenheimer, Assistant Attorney General Kathryn Keneally and John A. 
Nolet of the Department of Justice's Tax Division; and U.S. Attorney Daniel G. Bogden of the District of 
Nevada. 
 
The case is Volpicelli v. U.S., case number 12-15029, in the U.S. Court of Appeals for the Ninth Circuit. 
 
--Editing by Edrienne Su. 
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