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What Is 'Arbitration'? The Supreme Court Refuses To Say 

Law360, New York (November 13, 2013, 12:46 PM ET) -- Lately, the U.S. Supreme Court has been 
infatuated with the Federal Arbitration Act. Despite the court’s famously parsimonious docket 
management, it has decided nine FAA cases over the past four terms alone.[1] The court has weighed in 
on a variety of FAA issues, such as preemption of state law disfavoring “arbitration”[2] and the effect of 
federal statutes purportedly undercutting “arbitration.”[3] And it already has another case on the 
calendar for this term, concerning whether judges or arbitrators decide certain “arbitration” related 
disputes.[4] 
 
But the Supreme Court recently denied review of the Second Circuit’s decision in Bakoss v. Certain 
Underwriters at Lloyd’s of London Issuing Certificate No. 0510135[5] and, in so doing, refused to answer 
perhaps the most surpassingly important FAA question of all: What types of alternative dispute 
resolution mechanisms constitute “arbitration” in the first place? The FAA provides additional judicial 
enforcement mechanisms when the ADR clause is an agreement for “arbitration.” The FAA does not 
define “arbitration” and the courts of appeals are split on two fundamental issues relating to that key 
term. 
 
First, the circuits disagree about the source of law to decide the question. The majority believes that 
federal judges should invent a federal definition of the term without any deference to state law. 
However, a minority of the circuits hold that Congress, by electing not to define the term “arbitration,” 
intended to respect relevant state-law definitions of “arbitration” so long as applying them would not 
undermine the FAA’s policy goals. 
 
Second, the circuits that treat the issue as one of federal law cannot agree on what is “arbitration.” 
Most notably, they disagree on whether it excludes ADR that does not guarantee an adversarial process. 
 
Both of these splits were presented in Bakoss, but the Supreme Court decided to sit the case out. 
 
Bakoss and Nonadversarial ADR: What Source of Law Defines “Arbitration” and What Does that 
Definition Entail? 
 
Dr. Imad Bakoss was a practicing physician. However, after contracting a debilitating case of coronary 
artery disease he had to retire. He filed a disability claim under his insurance policy with Lloyd’s of 
London. Under that policy, Lloyd’s promised to pay benefits in the event Dr. Bakoss became 
“permanently totally disabled.” 
 
Lloyd’s denied the claim. It said, among other things, that Dr. Bakoss was neither “permanently” nor 
“totally” disabled. The policy permitted Dr. Bakoss to commence litigation following that denial. But, it 
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required him first to submit to an ADR procedure: “Should Your Physician and Our Physician not be able 
to agree that You are Totally Disabled, Your Physician and Our Physician shall name a third Physician to 
make a decision on the matter which shall be final and binding.” The policy did not provide for an 
adversarial hearing and appeared to contemplate that the third physician would render his decision 
based upon his own personal examination of the insured or his medical records. 
 
Dr. Bakoss sued Lloyd’s in New York state court without first submitting to “third-physician” ADR. He 
contended that he should be able to litigate the issues of notice, policy exceptions and “permanence” 
before submitting to ADR to resolve the “total disability” issue. 
 
Lloyd’s removed the state case to federal court, citing the FAA. The FAA confers federal subject-matter 
jurisdiction in cases involving an “arbitration” agreement with a foreign party (like Lloyd’s). Lloyd’s 
argued that the third-physician clause was an agreement for “arbitration,” according to that term’s 
definition under federal common law. Dr. Bakoss moved to remand the matter back to state court. He 
contended that the New York state law definition of “arbitration” applied, and under that definition 
third-physician ADR was not “arbitration.” 
 
The district court agreed with Lloyd’s that the federal common law definition of “arbitration” applied 
and that the policy’s ADR was “arbitration” under that definition. Lloyd’s moved for summary judgment 
on the notice issue and the court granted the motion. Dr. Bakoss appealed. 
 
The Second Circuit’s Decision: Deepening One Conflict and Creating Another 
 
On appeal, the Second Circuit affirmed. It felt “compell[ed]” to always look to a federal common law 
definition of “arbitration” to avoid creating the risk of “a patchwork in which the FAA will mean one 
thing in one state and something else in another.”[6] It determined that third-physician ADR was 
“arbitration” under that definition even though it did not guarantee adversarial procedures. The court 
affirmed the district court’s grant of summary judgment. 
 
The Second Circuit’s decision deepened a conflict over whether state law or federal common law defines 
“arbitration.” For more than 20 years, the Fifth and Ninth Circuits have applied the relevant state law 
definition when doing so does not conflict with the FAA’s objectives. However, eight other circuits (the 
First, Third, Fourth, Sixth, Eighth, Tenth, Eleventh and, after Bakoss, the Second) categorically disregard 
relevant state law. They direct federal judges to fashion a definition, usually by asking (tautologically) 
whether the ADR at issue embodies “the essence of arbitration.” 
 
The Bakoss decision also created a conflict over the content of the federal-judge-made definition. Seven 
of the eight circuits that categorically apply it exclude ADR that does not provide for decision based 
upon adversarial presentation of evidence and witness testimony. The Second Circuit in Bakoss, 
however, held this criterion unnecessary. In its view, third-physician ADR, which did not guarantee any 
such procedure, was nevertheless “arbitration.” 
 
Dr. Bakoss filed a cert petition asking the U.S. Supreme Court to resolve these conflicts. A variety of 
amici supported the petition: the Florida Consumer Action Network, the Independence Institute, the 
Southeastern Legal Foundation, the Texas Trial Lawyers Association, a group of ADR scholars and 
multiple federalism professors. Nevertheless, following its first conference of the current term the court 
denied review, letting the conflicts stand. 
 
 



 

 

Is Nonadversarial ADR “Arbitration”? The Answer Matters 
 
Why would the court refuse to resolve this fundamental issue, especially when there are firmly 
established circuit splits? One thing is clear: it was not because the issue was unimportant. Whether 
such clauses are “arbitration” agreements — i.e. whether the FAA applies to them — can make a world 
of difference. After all, it determines whether they implicate the FAA’s judicial enforcement mechanisms 
that go above and beyond ordinary contract law, such as: 

 The FAA preempts state contract laws that uniquely burden “arbitration” agreements. 
Additionally, it makes immediately appealable a court’s refusal to enforce an “arbitration” 
agreement. 

 Under the FAA, if one of the parties asks for it, the court must stay litigation pending 
“arbitration.” Moreover, arbitrators have subpoena power, and the failure to abide by an 
“arbitration” subpoena can result in a contempt finding. 

 The FAA permits courts to vacate “arbitration” awards only for very serious structural errors, 
such as when the arbitrator committed fraud. Legal error alone is not sufficient. 

 In disputes involving foreign parties, application of the FAA suffices to confer federal subject 
matter jurisdiction. Moreover, in those instances, the defendant can remove a state court case 
to federal court at any time before trial. 

 
The circuit conflicts left open by the Supreme Court affect all practitioners drafting ADR agreements 
with a nonadversarial component or litigating issues concerning such agreements. These agreements 
are used widely. 
 
Consider appraisal clauses. They provide that one or more individuals will determine the dollar value of 
a particular item that is the subject of a breach-of-contract claim. Usually, the appraisers will inspect the 
item and assign a dollar value based upon their personal experience and observation. Appraisal clauses 
are especially prevalent in the insurance industry, appearing in virtually every property insurance policy 
for both homeowners and corporations. They also appear regularly in purchase agreements and real 
estate leases. 
 
Similar to appraisal is ADR that refers a particular disputed issue to the professional judgment of 
individuals practicing in that field. The third-physician clause in Bakoss, referring the issue of “total 
disability” to the judgment of a physician, is one example. Additionally, public companies regularly use 
third-physician clauses in their senior-executive employment agreements. These agreements often 
provide that the company may terminate the executive’s employment should he become “disabled,” 
and (if the executive’s physician and the company’s physician cannot agree) refer that issue to a third 
physician. There are also third-architect clauses governing the determination of how much rentable 
space there is in a particular property, third-engineer clauses for various scientific matters, and third-
accountant clauses covering financial questions. 
 
Did Bakoss Cause Conflict Among the Conservative Justices? 
 
While Bakoss served up these fundamental issues to the court, there were not four justices confident 
enough in how the case would ultimately come out to take the case on as an opportunity to provide 



 

 

desperately needed guidance. No doubt the issues vexed some of the court’s conservative justices. After 
all, the same justices who are the biggest fans of arbitration are also the most fervent advocates of 
states’ rights. 
 
Because “the FAA contains no express pre-emptive provision, nor does it reflect a congressional intent 
to occupy the entire field of arbitration,” the conservative, states’-rights justices generally support a 
presumption that relevant (and potentially divergent) state laws will apply to matters, like the definition 
of “arbitration,” that the FAA does not expressly address.[7] Moreover, states have been defining the 
term “arbitration” and differentiating it from other forms of ADR since well before the FAA was enacted. 
Congress knew that those state law definitions naturally would apply unless it affirmatively legislated a 
nationwide definition to displace them. It did not. Thus, it would seem difficult for a conservative justice 
considering Bakoss to reject the application of state law. 
 
On the other hand, some of the conservative justices might be tempted to favor a broad federal-judge-
created definition of “arbitration.” Looking to state law, which has typically defined “arbitration” to 
exclude nonadversarial ADR procedures,[8] would preclude FAA enforcement in many cases (including 
Bakoss). 
 
If review was granted, and these opposing forces tipped one or two of the conservative justices in favor 
of rejecting state law, that no doubt would have resulted in affirmance. The court’s more liberal justices, 
who generally favor the application of federal law over state law, would have seen little reason to 
disturb the Second Circuit’s decision to disregard state law. 
 
Thus, at least some of the conservative justices may have been wary to vote for a cert grant. 
 
Conclusion 
 
While the questions in Bakoss were plainly important and the circuit splits were clear, the issues may 
well have been too vexing for the court’s conservatives to support taking the case. The conservative 
justices simply may not have wanted to bring this matter to a vote unless they knew for sure that they 
could ultimately prevail on the merits. It is, however, simply a matter of time before these issues will 
demand the court’s resolution once again. Until then, practitioners who deal with nonadversarial ADR 
clauses must take care to examine how the law in their particular circuit operates. 
 
—By Robert M. Loeb and Brian D. Ginsberg, Orrick Herrington & Sutcliffe LLP 
 
Robert Loeb is a partner in Orrick’s Supreme Court and appellate litigation practice group, resident in 
Washington, D.C. Brian Ginsberg is an associate in the group, in the firm's New York office. 
 
Along with E. Joshua Rosenkranz, a partner in the group also resident in New York, Loeb and Ginsberg 
were lead counsel on Dr. Bakoss’s cert petition. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
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