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The Biggest Employment Cases of 2015 

By Aaron Vehling 

Law360, New York (December 9, 2015, 2:44 PM ET) -- The biggest labor and employment rulings in 2015 
show that federal agencies and courts continue to grapple with the employer-employee relationship, a 
tension attorneys say will only continue as modern advances alter how we view work. 
 
The courts and agencies have struggled with the application of employment laws many decades old in 
an economy that is constantly changing, according to Orrick Herrington & Sutcliffe LLP’s Joe Liburt, a 
management-side attorney. 
 
“The law is struggling to try and keep up with how the economy is changing,” Liburt said. “The structure 
of work is changing … the structure of relationships between businesses and people who provide 
services are evolving in ways that may work well for both, but the law doesn’t really know what to do 
with it.” 
 
Here are the important decisions from 2015: 
 
Browning-Ferris Industries of California Inc. et al. v. Sanitary Truck Drivers and Helpers Local 350, 
International Brotherhood of Teamsters 
 
In its August decision in Browning-Ferris Industries of California Inc. et al. v. Sanitary Truck Drivers and 
Helpers Local 350, a 3-2 split National Labor Relations Boardexpanded its view of what constitutes a 
joint-employer relationship under the National Labor Relations Act, subjecting companies to liabilities, 
such as collective bargaining agreements, that previously may have only applied to third parties like 
vendors, staffing agencies or franchisees. 
 
Following the majority’s decision, both a company and its contractor could potentially be seen as a 
single joint employer — even if the company hasn't exerted overt control over workers' terms and 
conditions. That could be a problem if a company wants to replace a unionized vendor, according to 
Steve Swirsky, a management-side attorney at Epstein Becker & Green PC. 
 
“The union is able to say not so fast, you have a bargaining obligation here and we may need you to 
come to the table,” he said. 
 
The ruling reversed a 2013 decision — challenged by Teamsters Local 350 — that found staffing agency 
Leadpoint Business Services Inc. was the sole employer of workers at a BFI-owned recycling facility in 
Milpitas, California. Union election ballots impounded in April 2014 were eventually tallied in 
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September, with the workers voting in favor of union representation. 
 
Mark Kisicki, a shareholder at Ogletree Deakins Nash Smoak & Stewart PC who has testified before 
Congress in support of Republican-led legislation to reverse the board's ruling, says the concern is that 
the new standard is too open-ended and doesn’t have the decades of articulation that the previous, 30-
year-old standard has. 
 
“It creates a degree of uncertainty that I don’t think we’ve ever seen as a result of any kind of judicial or 
regulatory change,” he said. 
 
The case is Browning-Ferris Industries of California Inc. et al. v. Sanitary Truck Drivers and Helpers Local 
350, International Brotherhood of Teamsters, case number 32-RC-109684, before the National Labor 
Relations Board. 
 
International Franchise Association Inc. et al v. City of Seattle 
 
Increasing the minimum wage has been at the forefront of wage-and-hour discussions in 2015, and 
Seattle has been at the vanguard, hiking its rate to $15 per hour. A decision to treat franchisees of large 
corporations as bigger companies on a faster implementation plan was challenged by the International 
Franchise Association and others, but the Ninth Circuit signed off on the plan.  
 
That franchisees of large companies might be put in the same category as those larger companies is 
another example of the changing view of who constitutes a joint-employer, according to Kisicki.  
 
“Seattle is a bit of a proving ground, because of the rapid rollout [observers can] see how it impacts 
franchise operations and small franchisees,” Kisicki said. 
 
The appellate panel’s September ruling affirmed a Seattle federal judge’s decision that the IFA hadn’t 
met the legal requirements for obtaining an injunction, which would have required the city to treat 
franchisees as small businesses that would be allowed to delay paying the $15 an hour wage until Jan. 1, 
2021. The panel’s ruling means that the franchisees are in the category of larger businesses, whose own 
floor kicks in four years earlier. 
 
While the panel’s closely watched decision was not specifically a merits decision, it didn't seem to buy in 
to arguments by the IFA and five individual franchise owners that the ordinance violates the U.S. 
Constitution’s bar on interstate tariffs. That is a message that other cities could take to heart. 
 
“Other cities are looking to Seattle to see how far they can push it,” he said. 
 
The case is International Franchise Association et al v. City of Seattle et al, case number 15-35209, in the 
U.S. Court of Appeals for the Ninth Circuit. 
 
Roach v. T.L. Cannon Corp. 
 
In February, the Second Circuit ruled, in a wage-and-hour-context, that the U.S. Supreme 
Court’s Comcast standard on class certification doesn’t mean that the need for individualized damages 
calculations is the death knell of class certification.  
 
The panel vacated a decision that denied class certification on state law claims from Matthew Roach and 



 

 

other ex-employees of upstate New York Applebee's restaurants owned and run by T.L. Cannon Corp. 
The lower court had found that Comcast allowed class certification under Federal Rule of Civil Procedure 
23(b)(3) only when damages were measurable on a classwide basis. 
 
The damages issue was the New York district court’s sole reason for denying class certification, 
according to the opinion. 
 
It's helpful for the plaintiffs bar that certifying a class of individuals for the purposes of proving an 
employer’s liability for wage-and-hour claims isn’t killed by a need to look at individual damages, 
according to Rachel Bien, a plaintiffs attorney with Outten & Golden LLP. 
 
In the wage-and-hour context, employees might work different hours or time periods than their 
colleagues, or in misclassification cases there is no record of time worked, she said. 
 
“There’s no way to have a uniform answer for everyone in terms of calculating damages,” she said. 
 
After the panel declined to hamper class litigation in its circuit, it remanded the case back to the district 
court. In September, Judge McAvoy granted certification of two classes of workers on their New York 
Labor Law claims. 
 
The case is Roach v. T.L. Cannon Corp., case number 13-3070 in the U.S. District Court of Appeals for the 
Second Circuit. 
 
Glatt et al. v. Fox Searchlight Pictures Inc. and Wang et al. v. Hearst Corp. 
 
In 2015, the Second Circuit also tackled the question of whether interns working in the entertainment 
and publishing industries are actually employees protected by the Fair Labor Standards Act, tossing 
interns' bids for class certification and classification as employees.  
 
The panel vacated a lower court's ruling on a Fox Entertainment Group Inc. intern's bid for certification 
of a class and collective action, and struck down the court's finding that two unpaid interns who worked 
on "Black Swan" were actually employees covered by the FLSA and New York Labor Law. It also denied a 
bid by Hearst interns looking for their own classification as employees. 
 
The appeals court's opinion in the Fox case said that a "primary beneficiary test" should be applied to 
determine employee status. In the Hearst case, the panel ruled that to determine classification you have 
to ask whether the intern or the employer was the primary beneficiary of their relationship, and laid out 
seven nonexhaustive factors to consider when assessing when a worker qualifies as an employee under 
the FLSA. 
 
Bien said she hopes to see the seemingly employer-friendly test bear fruit for plaintiffs in the lower 
courts. 
 
“My hope is that in applying the test district courts will be able to identify those internships that do fall 
outside model the Second Circuit had in mind and recognize the circumstances where an intern is no 
different than a typical employee, and rule that way,” Bien said. 
 
The Hearst case was denied a full-panel review and is back in the lower court, and the appeals court is 
still briefing Fox's own bid for full-panel review. 



 

 

 
The cases are Glatt et al. v. Fox Searchlight Pictures Inc. et al., case numbers 13-4478 and 13-4481, and 
Wang et al. v. The Hearst Corp., case number 13-4480, in the U.S. Court of Appeals for the Second 
Circuit. 
 
Equal Employment Opportunity Commission v. Abercrombie & Fitch Stores Inc. 
 
In July, the U.S. Supreme Court reversed a 2-1 Tenth Circuit decision that said Abercrombie & Fitch did 
not discriminate against Muslim job applicant Samantha Elauf when it refused to hire her in 2008 for 
wearing a head scarf because Elauf did not tell the company she wore it for religious reasons or ask it to 
make an exception to its dress code. 
 
In an 8-1 decision, the high court found that a job applicant like Elauf only needs to show that the need 
for a religious accommodation was a motivating factor in a challenged employment decision — not that 
the employer had knowledge of the need for such an accommodation — to prevail on a disparate 
treatment claim. 
 
Employers should keep an eye on the fallout of the decision, Liburt said, noting that the most “eye-
opening” part of the opinion came in at the end, when Justice Scalia wrote that Title VII mandates that 
religious practices get “favored treatment,” and that “Title VII requires otherwise-neutral policies to give 
way to the need for an accommodation.” 
 
“That is a potentially far-reaching statement,” Liburt said. “There’s potentially room for mischief there.” 
 
The high court’s standard could lead to employers having to accommodate religious beliefs that are 
contrary to the company’s neutral, nondiscriminatory practices that might exist for legitimate business 
reasons, he said. 
 
After the ruling, the high court remanded the case back to the Tenth Circuit, where two weeks later the 
case settled. 
 
The case is Equal Employment Opportunity Commission v. Abercrombie & Fitch Stores Inc., case number 
14-86, in the U.S. Supreme Court. 
 
--Additional reporting by Ben James. Editing by John Quinn and Kelly Duncan. 
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