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The Biggest California Employment Cases Of 2015 

By Aaron Vehling 

Law360, New York (December 11, 2015, 3:57 PM ET) -- Employers in California lost big battles in 2015, 
from the Ninth Circuit opening the door for workers to bypass class action waivers in arbitration 
agreements to a state high court ruling that made it harder for employers to recoup the costs incurred 
in workers’ civil rights suits. 
 
Here are the most far-reaching employment decisions in California this year: 
 
Shukri Sakkab v. Luxottica Retail North America Inc. 
 
In September, the Ninth Circuit rocked the state’s legal landscape when it upheld a California Supreme 
Court standard and ruled that employers can’t enforce provisions in arbitration agreements that require 
employees to waive their right to bring representative Private Attorneys General Act claims. At the time, 
attorneys said the ruling allowed plaintiffs to more or less bypass class action waivers in order to bring 
large suits. 
 
The decision also paved the way for workers to bring California Labor Code claims on behalf of 
themselves and others against employers in court proceedings, even while arbitrating their individual 
claims in a separate action, according to Karina Sterman of Ervin Cohen & Jessup LLP. 
 
“Arbitration is supposed to streamline proceedings, but now they’re multiplied,” Sterman said. “There 
will be two different venues, which is super-inefficient and runs the risk of an inconsistent verdict.” 
 
In Shukri Sakkab’s suit against employer Luxottica Retail North America, an eyewear retailer, a 2-1 
appellate panel found that the Federal Arbitration Act doesn’t preempt the California Supreme Court’s 
standard created in its 2014 ruling in Iskanian v. CLS Transportation, which held that PAGA waivers are 
barred even if class action waivers aren’t. 
 
The U.S. Supreme Court’s Concepcion ruling upheld the ability of employers to require employees to 
arbitrate individual employment-related claims, waiving the right to bring class actions, and Iskanian 
bowed to that. However, the state high court justices carved out an exception for waivers of PAGA, 
which allows workers to act as a private attorney general to recover the full measure of penalties the 
state could recover. 
 
That gives a worker a way to bring a “class action light” against his or her employer, according to Orrick 
Herrington & Sutcliffe LLP’s Joe Liburt. 
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“PAGA allows employees to sue on behalf of other employees without having to go through class 
certification,” he said. 
 
Workers can extract some serious money from their employers, according to Liburt. PAGA penalties are 
$100 for an initial violation and $200 for subsequent ones, but with hundreds or thousands of violations 
over time the penalties can add up to millions of dollars, he said. 
 
Luxottica is seeking a full-panel rehearing of the decision, but in the meantime there is a lot of 
uncertainty about how to deal with the fallout from the appeals court’s ruling, Liburt said. 
 
For one thing, there’s the question of whether a plaintiff asserting a PAGA representative claim can 
really represent employees who aren’t similarly situated, he said. State rules don't require PAGA claims 
to meet class certification requirements, and federal courts haven't yet decided the issue, he added. 
 
There’s also the uncertainty surrounding what would happen in a PAGA-only court case. 
 
“No one knows how you try one,” he said. 
 
One thing that isn’t uncertain, according to Carney Shegerian, a plaintiffs attorney at Shegerian & 
Associates, is that PAGA can help workers who are shut out of class actions by waivers to hold 
employers to account for violations. 
 
“It gives employees a basic right to get wages back in situations where they’re blatantly ripped off,” he 
said. “It’s a much-needed remedy to be able to do that.” 
 
The case is Shukri Sakkab v. Luxottica Retail North America Inc., case number 13-55184, in the U.S. Court 
of Appeals for the Ninth Circuit. 
 
Williams v. Chino Valley Independent Fire District 
 
In May a unified California Supreme Court made litigation potentially more expensive for employers in 
the state, when it ruled that the prevailing employer has to prove that a workplace bias suit is 
“objectively groundless” before it can recoup litigation costs, attorneys say. 
 
The justices held that the U.S. Supreme Court’s decision in Christiansburg Garment Co. v. EEOC — that a 
prevailing defendant in a discrimination fight can only recover attorneys’ fees if it shows the suit was 
frivolous, unreasonable or groundless — also applies to awards of litigation costs. 
 
The ruling, which established a higher bar for employers to clear, caused consternation among 
management-side attorneys, because costs can add up in these kind of suits, Liburt said. 
 
“Everyone believed that the prevailing defendant would get the costs recouped automatically,” he said, 
noting that “the longer a case goes on, the costs can be substantial.” 
 
The decision stems from retired fire captain Loring Winn Williams' case, in which he argued that 
employers that prevail in litigation brought under the state’s Fair Employment and Housing Act can only 
recover ordinary litigation costs — such as motion, filing and witness subpoena fees — if they show the 
case was frivolous, unreasonable or groundless. 



 

 

 
In July 2013 a state appeals court rejected that claim. It affirmed that Williams, who lost his FEHA 
discrimination case, should pay the Chino Valley Independent Fire District nearly $5,400 in 
costs. Williams petitioned the state high court to review the case, and the court did just that in October 
2013. 
 
In May the justices ruled that forcing workers who lose cases to pay costs threatens to chill workers’ 
lawsuits over civil rights, which Shegerian says can happen if a worker is concerned about how to pay 
several thousands of dollars in legal costs if he or she does lose. 
 
“It’s helpful to [the plaintiffs bar] because employees no longer have a huge fear that if something goes 
wrong they’re going to be bankrupted,” he said. 
 
But management-side attorneys see it another way, according to Liburt. 
 
The ruling "took away one of the last deterrents to filing of meritless lawsuits by employees,” he said. 
 
The case is Williams v. Chino Valley Independent Fire District, case number S213100, in the Supreme 
Court of the State of California. 
 
Pao v. Kleiner Perkins Caufield & Byers 
 
Ellen Pao’s $100 million gender discrimination suit, filed in 2012 against her former employer, venture 
capital firm Kleiner Perkins, reached its final chapters in 2015.  
 
The closely watched case ended with Pao dropping her suit after a jury ruled in favor of Kleiner Perkins, 
but not before the proceedings became a case study for employers on the viral nature of bias suits with 
high dollar amounts. Even if a company prevails, it needs to mind the journey as much as the 
destination, according to Akin Gump Strauss Hauer & Feld LLP’s Greg Knopp. 
 
“It’s worth noting from a defense perspective just how much coverage a case like that gets,” Knopp said. 
 
Pao sued Kleiner Perkins in 2012, alleging that she was denied advancement opportunities because she 
spurned sexual advances from a partner at the firm and later complained. 
 
In March, a 12-person jury found that gender wasn’t a factor in Kleiner Perkins’ decision not to promote 
Pao, nor did Pao’s internal discussions or complaints keep her from moving up the ladder. 
 
The Pao trial was certainly not the first gender discrimination suit ever covered, but Knopp said it’s 
expected that cases with high-profile parties — Pao was interim CEO of Reddit at the time and Kleiner 
Perkins is a big name in funding in Silicon Valley — will be the subject of daily coverage. 
 
“Certain companies need to understand and expect that,” he said. 
 
The post-trial proceedings were dominated with a fees fight and by September she had withdrawn her 
suit, saying her case showed how difficult it is to address bias through the court system and that she was 
paying Kleiner Perkins’ legal costs. 
 
The case’s tabloid appeal aside, the fact that Kleiner Perkins’ prevailed showcases the need for 



 

 

employers to have solid nondiscriminatory reasons for making employment decisions, according to Mike 
Kun, a member of Epstein Becker Green’s labor and employment practice. 
 
Kleiner seemed to make sure its employment decisions were not based on discriminatory reasons and 
ensured they could defend themselves if challenged, Kun said. 
 
“Employers need to be sensitive to these types of issues,” he said. 
 
The case is Pao v. Kleiner Perkins Caufield & Byers LLC, case number CGC12520719, in the Superior Court 
of the State of California, County of San Francisco. 
 
--Additional reporting by Brandon Lowrey, Ben James, Aebra Coe and Beth Winegarner. Editing by 
Jeremy Barker and Kelly Duncan.  
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