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Sears Workers Must Arbitrate OT Claims, Calif. Court Says 

By Allissa Wickham 

Law360, New York (December 03, 2014, 7:12 PM ET) -- A California federal court on Tuesday forced two 
assistant store managers bringing an overtime class action against Sears Holdings Management Corp. to 
arbitrate their dispute instead, finding federal law preempts the state’s rule against agreements that 
waive a worker's ability to bring a Private Attorney General Act claim. 
 
In granting Sears’ bid to compel arbitration, U.S. District Judge Anthony J. Battaglia ruled that the 
Federal Arbitration Act trumps California’s rule barring arbitration agreements that waive a worker’s 
ability to bring a representative PAGA claim, which allows an employee to seek civil penalties on behalf 
of the state. 
 
The lead plaintiffs, Jennifer Lucero and Rafael Solorzano, launched their suit against Sears in January, 
according to the ruling. Lucero worked as a Sears assistant store manager for roughly two years, while 
Solorzano has been employed as one since 2007, the complaint said. 
 
In addition to filing a PAGA claim against the retail company, the plaintiffs accused Sears of failing to pay 
overtime, not providing accurate wage statements, engaging in unfair business practices and not 
providing certain owed wages in a timely manner. 
 
Sears moved to compel Lucero and Solorzano into arbitration in July, saying they had both consented to 
an arbitration agreement that Sears rolled out in 2012. The retailer therefore sought to compel the 
plaintiffs into individual arbitration and to stay the case. 
 
In response, the plaintiffs argued that the arbitration agreement was unenforceable under the California 
Supreme Court’s recent Iskanian decision, a landmark ruling that held that provisions requiring workers 
to waive their Private Attorney General Act claims are not enforceable. 
 
Because Sears’ arbitration agreement said that its PAGA waiver couldn’t be severed, the plaintiffs 
argued that the whole agreement was invalid, according to Judge Battaglia’s ruling. The order also noted 
that the California Supreme Court had held that the rule against PAGA claims waivers wasn’t preempted 
by the FAA. 
 
But Judge Battaglia said in Tuesday’s ruling that the district court wasn’t limited by the state court’s 
reading of federal law, and that he was unpersuaded by the plaintiffs’ arguments. 
 
“Instead, the court reaches the same conclusion as several other courts on this matter — the FAA 
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preempts California’s rule against arbitration agreements that waive an employee’s right to bring 
representative PAGA claims,” Judge Battaglia wrote. 
 
The judge further noted that the workers’ other employment claims were within the bounds of the 
arbitration agreement, and therefore both compelled individual arbitration and stayed the case. 
 
The ruling comes just one week after another California judge, U.S. Magistrate Judge Kandis A. 
Westmore, ruled on Nov. 26 that a former employee bringing a wage class action against Kmart Corp. 
and its parent company Sears Holdings was also required to arbitrate her claims. 
 
In a statement emailed to Law360 on Wednesday, a spokesman for Sears said the company was satisfied 
that two courts had recently upheld its arbitration agreements. 
 
“Sears is committed to resolving employee disputes in a fair and expeditious manner, and we’re pleased 
that two more federal judges have recently upheld our employee arbitration agreement as being fully 
enforceable, including as to class and private attorney general claims,” the retailer’s statement said. 
 
An attorney for the plaintiffs did not immediately respond to a request for comment on Wednesday. 
 
Sears is represented by Joseph C. Liburt, David Smith and Melissa Hammock of Orrick Herrington & 
Sutcliffe LLP. Liburt and other Orrick attorneys also represented K-Mart and Sears in the case handled by 
Magistrate Judge Westmore. 
 
The putative class is represented by Norman B. Blumenthal, Kyle R. Nordrehaug, Aparajit Bhowmik and 
Piya Mukherjee of Blumenthal Nordrehaug & Bhowmik. 
 
Sears is represented by Joseph C. Liburt of Orrick Herrington & Sutcliffe LLP. 
 
The suit is Lucero et al. v. Sears Holdings Management Corporation et al., case number 3:14-cv-01620, in 
the U.S. District Court for the Southern District of California. 
 
--Additional reporting by Jonathan Randles. Editing by Philip Shea. 
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