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SF Diligence, Closings Even More Aggressive Than Pre-Crash 

By Andrew McIntyre 

Law360, New York (May 21, 2014, 3:19 PM ET) -- San Francisco sellers are insisting on rapid due diligence and 
fast closings — sometimes even shorter and faster than they were before the market crash — amid a 
commercial real estate rebound unlike that of any other city in California and stronger than most across the 
country, lawyers say. 
 
Lawyers have seen 10-day or shorter due diligence periods on commercial deals in San Francisco and down the 
peninsula and comparably short closing periods. Such rapid-fire periods are causing buyers to do much of the 
due diligence before the sale, and lawyers say they now have to help their buy-side clients make sense of deals 
without the trove of information buyers traditionally have had access to. 
 
“You’re in such a frenzied market. It’s a short, aggressive process,” said Michael H. Liever of Orrick Herrington & 
Sutcliffe LLP. “It’s beyond what we had in 2006, in some senses.” 
 
Largely driven by a marked increase in demand for property in San Francisco and down the peninsula to the 
south, sellers are taking full advantage of the muscle they can flex, and that’s being reflected in due diligence 
and closing terms. 
 
The process, lawyers say, has gotten so aggressive that it even at times does away entirely with the traditional 
due diligence period. 
 
“They say, ‘Go do your diligence, submit your offer.’ Once the purchase agreement is signed, it’s a sign and 
close,” said Stephen A. Cowan of DLA Piper. “That’s also happening with the big trophy properties.” 
 
As a result, buyer’s due diligence has in essence been displaced: While before, buyers would often do their due 
diligence on a property after an agreement has been reached, sellers are now requiring such short due diligence 
periods — a reaction to the aggressive property market writ large — that full due diligence is often impossible 
under the buyer’s terms. 
 
But doing early due diligence poses a significant risk for buyers: If much of the due diligence work is done before 
the sale and a sale is not reached, the potential buyer is out the cost of the diligence. 
 
Cost of buyer-paid due diligence varies widely by type of property, but buyers can spend $100,000 on due 
diligence and negotiations for a large, fully leased property, said Lee A. Edlund of Allen Matkins Leck Gamble 
Mallory & Natsis LLP. 
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“Typically, you wouldn’t want to incur upfront costs as a buyer until you have a binding enforceable agreement 
with the seller,” Edlund said. “Ordinarily, a buyer wouldn’t start due diligence until it had the protection of a 
purchase and sale agreement.” 
 
San Francisco and the peninsula linking the city to Silicon Valley has roared out of the gates since the housing 
crash, thanks in large part to a healthy appetite for more office space among the spate of technology companies 
in the area.  
 
And despite numerous high-rise construction projects across the city — the skyline is again dotted with myriad 
cranes — development is not keeping pace with demand, as tech companies like Twitter Inc., Trulia Inc., Google 
Inc., Salesforce.com Inc., LinkedIn Corp., Apple Inc. and Facebook Inc. are rapidly expanding their footprint in the 
area. San Francisco’s office vacancy rate — which hovers around 11 percent — has fallen steadily for years. 
 
Part of what’s spurring the buying activity are so-called 1031 exchanges, which allow sellers to save on capital 
gains taxes by rolling gains into purchase of another property. With real estate investors having realized 
significant recent capital gains, investors are rushing to find replacement properties within the required 45 days, 
and that’s causing buyers to be more apt to buy into fast time frames. 
 
“You see almost frenetic activity of people coming out of the first leg of their exchange and frantically looking 
for some property that’s desirable,” said Lisa H. Stalteri ofCarr McClellan Ingersoll Thompson & Horn PLC. “A 
number of sellers don’t realize how difficult it is to find quality replacement property.” 
 
Lawyers say the changes in the diligence period require them to help clients walk a tricky line, determining just 
how much diligence is appropriate, and adequate. 
 
“More and more, part of trying to be the first in the beauty contest is you have to essentially accept the seller’s 
form of the contract,” said David L. Preiss of Holland & Knight LLP. “That makes your job as a lawyer very 
difficult. ... I’ve seen a general tightening in seller’s provisions. Contracts are getting tighter and tighter.” 
 
Sometimes a seller may opt not to sell to the highest bidder — who perhaps might want to make hundreds of 
changes to a contract — but instead would sell for a slightly lower price to someone who would for the most 
part accept the contract on face value. 
 
Lawyers also help their buy-side clients navigate other hurdles. Sellers are often requiring “very substantial 
deposits,” sometimes one-third of the price, Liever said. And the fast time frames are making it particularly hard 
for buyers who need to secure significant lines of credit, and most deals with fast closes and diligence periods 
don’t allow time for financing. 
 
Buyers also don’t have nearly as much time to research the financials of tenants at prospective properties, and 
aren’t able to get, say, estoppel certificates for as many tenants as they once could, lawyers say. 
 
The fact that sellers are able to impose such a long laundry list of terms — and that buyers are willing to buy — 
is a testament to the strength of the San Francisco property market. 
 
“San Francisco is as hot as it’s been, and may in some cases be as hot as it was in 2007,” Cowan said. “It’s 
astonishing to me that it’s gotten as strong as it is.” 
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