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SEC Reloads Its Quiver With Administrative Proceedings 

Law360, New York (December 23, 2014, 11:41 AM ET) --  

The U.S. Securities and Exchange Commission and its Division of 
Enforcement, perhaps channeling the bow-wielding Katniss 
Everdeen, will intensify an initiative begun in earnest in 2014, 
namely, arming its quiver with further administrative proceedings 
against otherwise unregulated respondents. 
 
Prior to 2014, the SEC only rarely sought to bring enforcement 
actions against unregulated entities or persons in its “hometown” 
administrative forum rather than in federal court. Rather, the 
commission limited its use of administrative proceedings almost 
exclusively to cases against regulated persons and entities such as 
accountants and accounting firms, broker-dealers and registered 
representatives, and investment advisers and their associated 
individuals. Unlike in federal court cases seeking penalties, in which, 
following the opportunity to take full discovery (including depositions 
of all the key individuals), a defendant has a right to a jury trial 
presided over by a neutral federal judge, administrative proceedings 
are before an administrative law judge, a commission employee, who renders an initial decision that is 
subject to an appeal to his or her employer, the commission (which itself brought the administrative 
complaint), with an unfavorable commission decision being subject to appeal to a U.S. Court of Appeals. 
 
Further, the commission’s rules governing administrative proceedings — which rules were created when 
such proceedings were relatively straightforward in scope and subject matter and were brought only 
against regulated parties — afford the respondent very limited discovery. As a practical matter, the 
respondent receives only the nonprivileged portion of the investigative record the enforcement staff 
chose to compile, and has little if any ability to obtain further document or deposition discovery. And 
the staff does not have to make its often voluminous investigative file available to the respondent until 
seven days after the respondent is served with the administrative order instituting the proceedings. Yet, 
the staff has enjoyed the benefit of the file often for a number of years before the case is filed. The rules 
then effectively require the respondent to go to trial within four to five months (at the latest) after 
issuance of the administrative order and receipt of the investigative file from the staff. 
 
In 2010, by virtue of passage of the Dodd-Frank Act, Congress gave the SEC the authority to obtain 
penalties in administrative proceedings comparable to those it could obtain in federal court. Shortly 
thereafter, the commission attempted to flex its new muscles against Rajat Gupta, an unregulated 
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individual whom the SEC accused of unlawful insider trading. Claiming a denial of equal protection and 
due process in violation of the U.S. Constitution, Gupta brought a federal court challenge to the SEC’s 
use of an administrative forum, and in mid-2011 U.S. District Judge Jed Rakoff denied the SEC’s motion 
to dismiss, ruling instead that Gupta’s constitutional challenge could proceed.[1] The SEC then 
terminated the administrative proceeding against Gupta and for the next 2-1/2 years abandoned its 
efforts to bring administrative proceedings against unregulated parties. 
 
All that changed in 2014. After settling into their roles as chairwoman and enforcement director, 
respectively, in the last half of 2013, Mary Jo White and Andrew Ceresney embarked in 2014 on a path 
of bringing a record number of administrative proceedings against unregulated individuals. Based on the 
pronouncements of senior commission officials, the commission will undoubtedly continue on this path 
in 2015, and will likely also step up the pace — though we also anticipate the commission will attempt 
to address the principal criticisms of this practice so as to avoid federal appeals and perhaps even 
Supreme Court condemnation down the road. 
 
The early results of recent federal court challenges to the commission’s use of administrative 
proceedings will likely reinforce the commission’s use of administrative proceedings. To date, at least 
four cases have been filed in federal court challenging commission administrative proceedings as 
constitutionally defective. In the two cases filed earlier in the year, the courts — one in the District of 
Columbia and the other in Manhattan — have concluded that they lack subject matter jurisdiction to 
decide the constitutional challenges to the administrative proceedings, holding that the respondents 
need to raise those challenges during the administrative process and, if necessary, on appeal to the 
court of appeals. In Jarkesy v. SEC (D.D.C. June 10, 2014), Judge Beryl Howell stated that the Securities 
Exchange Act “presents two insurmountable obstacles for the plaintiffs’ case in this court: first, no final 
order has yet been entered by the SEC, which raises substantial questions about the ripeness of this 
action for review; and, second, even were this action ripe, federal court review must take place in one of 
the courts of appeals.” 
 
Very recently, Judge Lewis Kaplan reached a similar conclusion in Chau v. SEC (S.D.N.Y. Dec. 11, 2014). 
While noting that “the growth of administrative adjudication, … particularly in the field of securities 
regulation, troubles some” and that their concerns are “legitimate,” Judge Kaplan concluded that his 
role was “a modest one,” limited to determining whether he “ha[d] the power to reach the merits of 
plaintiffs’ constitutional claims.” Id. at *14. In reaching this conclusion, the court relied on the fact that 
“[i]f plaintiffs lose before the Commission, they will have a full opportunity to present their arguments in 
a court of appeals.” Id. Judge Kaplan acknowledged that prior Southern District decisions were evenly 
split on the question, but found the ones (including Gupta) contrary to his decision to be distinguishable. 
 
The third and fourth federal court challenges to the constitutionality of SEC administrative proceedings 
were filed in late September or early October of 2014, and the courts have yet to issue any substantive 
rulings. The plaintiffs in those cases raise similar arguments to those raised in Jarkesy and Chau, but 
make the additional argument that SEC administrative proceedings are unconstitutional because the 
statute authorizing those proceedings does not give the president, as head of the executive branch, 
sufficiently broad powers over SEC administrative law judges.[2] This argument relies on the Supreme 
Court’s decision in Free Enterprise Fund v. Public Co. Accounting Oversight Board, 561 U.S. 477, 498 
(2010), which held that the PCAOB was unconstitutional to the extent it prohibited the President from 
terminating Board members except “for good cause shown.” 
 
The commission and its Division of Enforcement should not take too much comfort from their 
preliminary victories in Jarkesy and Chau. Neither decision addressed the merits of the constitutional 



 

 

challenges to SEC administrative proceedings. Rather, both courts sidestepped those issues, ruling that 
the proper forum for addressing such matters was in the court of appeals in the event of an adverse 
commission decision. Moreover, Judge Kaplan in Chau acknowledged that the constitutional concerns 
that trouble many about SEC administrative proceedings are “legitimate,” and Judge Rakoff, a 
prominent jurist in SEC cases, has strongly criticized the SEC’s use of administrative proceedings in both 
orders and in speeches. 
 
Layered on top of this judicial criticism of the SEC’s expanding use of administrative proceedings against 
unregulated parties is the Republican landslide in the November 2014 elections, a circumstance that 
many believe will lead to closer congressional scrutiny of the SEC. Thus, while senior enforcement 
officials continue to defend the administrative proceeding initiative, other senior commission officials — 
in particular, the general counsel — have suggested that it is “fair for attorneys to question whether the 
SEC’s rules for administrative proceedings [are] still appropriate, given the fact that the rules were last 
revised ‘quite some time ago,’ before the Dodd-Frank Act gave the SEC permission to try any type of 
case in its in-house forum.”[2] Under the current rules, discovery and motion practice are severely 
constrained and even the “most complex matters” are only afforded a trial date a mere four or so 
months from the institution of the administrative proceedings. Although the SEC may have viewed such 
“rocket docket” scheduling to be in accord with the maxim “justice delayed is justice denied,” updating 
its rules in light of recent changes would assist the agency in demonstrating that the process is fair and 
reasonable for all parties. 
 
In sum, we predict that the SEC’s use of administrative proceedings against unregulated parties, and the 
resulting simmering debate, will heat up in 2015, reaching a boiling point late in the year or in 2016, 
when the appellate courts, and perhaps the commission itself, begin to weigh in on the issue. Of course, 
it is possible the commission could abort the simmering debate by revising its outdated rules of practice 
to address both Judge Rakoff’s and others’ criticisms and the concerns that Judge Kaplan concluded to 
be legitimate. Taking this latter approach may prove to be the most prudent for the SEC in stemming its 
suffering from the slings and arrows of its critics. 
 
—By Elaine Greenberg, James A. Meyers, Michelle van Oppen and Danielle P. Van Wert, Orrick 
Herrington and Sutcliffe LLP 
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The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
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information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] In an August 2014 order in a different SEC enforcement action, Judge Rakoff made the following 
comment regarding administrative proceedings: “One might wonder: From where does the 
constitutional warrant for such unchecked and unbalanced administrative power derive?” 
 
[2] As to one of those cases, the Administrative Law Judge very recently canceled the upcoming 



 

 

administrative proceeding in light of the Enforcement Division’s motion to dismiss the proceeding due to 
the fact that the key witnesses against the respondent had fled the country and would therefore be 
unavailable to testify.  See In the Matter of Jordan Peixoto, Order Canceling Hearing and Prehearing 
Schedule, Admin. Proc. File No. 3-16184 (Dec. 15, 2014).  Assuming the Commission terminates the 
proceeding, it is likely that the respondent’s federal court challenge to the proceeding would be 
dismissed as moot. 
 
[3] See Stephanie Russell-Kraft, Attys Ready To Pounce On SEC’s Outdated Admin Rules, Law360 (June 
18, 2014). 
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