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Media & Entertainment MVP: Orrick Herrington's Peter Bicks 

By David McAfee 

Law360, Los Angeles (November 13, 2013, 5:12 PM ET) -- In the last year, Orrick Herrington & Sutcliffe 
LLP partner Peter A. Bicks has landed seven precedent-setting wins in cases involving one of the world's 
most popular video games, Americans' television viewing choices and patents for a "game-changing" 
weed control product, earning him a spot on Law360's list of Media and Entertainment MVPs. 
 
Bicks, a commercial litigator, is a member of Orrick’s management committee and the office leader in 
the firm’s New York office. Over the past year he's secured crucial wins in various high-profile, “bet-the-
company” cases, successfully keeping Nintendo Co. Ltd.’s Wii video game system from being banned in 
U.S. markets, protecting Dish Network Corp.’s commercial skipping feature, and helping save 10 years of 
research and development activities for Dow AgroSciences LLC’s flagship herbicide-resistant seeds. 
 
Bicks says the challenge in each case was to translate complex technology and science into convincing 
stories. This is done by distilling each case into a simple message that a jury or judge can identify with 
and that fits to the case, he says. 
 
“In Motiva v. Nintendo, we showed that the case was about disgruntled inventors trying to unfairly 
blame and cash in on the success of the Wii because their product was clunky and costly so that no one 
wanted to invest in it,” Bicks told Law360. 
 
In May, a three-judge panel of the Federal Circuit affirmed a U.S. International Trade 
Commission decision from January 2012 that found Nintendo’s imported Wii video game system didn’t 
infringe Motiva LLC’s wireless controller patents. The stakes for Nintendo in the case couldn’t have been 
higher, because Motiva sought to have the Wii — the world’s most successful gaming platform and the 
company’s best-selling product — banned in the U.S., according to Bicks. 
 
“An exclusion order against the Wii in the U.S. would have eliminated a vitally important worldwide 
market for the entertainment and gaming system,” he said. “We secured a court decision that allows 
Nintendo to continue to import the Wii into the U.S., and also made a significant impact on future cases 
involving patent-licensing companies that seek an import ban on products as a way to demand 
royalties.” 
 
Bicks says he and his team sometimes work around the clock on both coasts, a tactic that came in handy 
when Fox Broadcasting Co. filed its first preliminary injunction motion against Dish’s ad-skipping 
technology and Dish had 10 days to form a response. The team had to assemble a “mountain of 
evidence” and weave it into a compelling story with little margin for error, but “the win showed that all 
the hard work paid off,” Bicks said. 
 



In Fox v. Dish and related cases involving three other major networks, Bicks protected Dish from 
television networks’ attempts to put a stop to Dish’s award-winning DVR, called the “Hopper,” with a 
commercial-skipping feature called “Autohop.” In July, the Ninth Circuit rejected Fox’s bid to shut down 
Dish’s Hopper, holding that a lower court had correctly found the technology likely didn’t infringe 
copyright. Fox has since filed a petition seeking en banc review. 
 
Bicks says he and his team were able to show that, like the boy who cried wolf, the networks’ claims 
were not credible. 
 
“History proves that the networks declare the world is ending with every improvement in TV-watching 
technology going back to the Betamax,” Bicks said. “Yet network profits soar with each advance in 
technology. There is no reason to believe that Dish's improvement in commercial-skipping technology 
would destroy the networks’ business model.” 
 
Bicks' most recent win, in Bayer v. Dow, depended on he and his team being able to distill the case into 
simple terms and show that Bayer CropScience AG’s position was “scientifically invalid and misleading," 
he said. Just last month, Dow was cleared of allegations that its herbicide-resistant Enlist E3 seed 
infringed several Bayer patents, dodging claims that could have shut down Dow’s 10 years of research 
and development of genetically modified corn and soy crops. 
 
U.S. District Judge Renee Marie Bumb granted a summary judgment motion from Dow, ruling the 
company had been granted a sublicense to produce the genetically modified, weed-killer-resistant 
soybean seeds described in Bayer's patents. 
 
“In Bayer v. DAS, our winning theme was that Bayer chose the words in its patents and had to accept 
responsibility for failing to do its homework and correcting the homework before the final paper was 
due: The patent language Bayer used proved to be scientifically invalid and Bayer never took the 
opportunity to fix it,” Bicks said. 
 
Bicks, who worked as a partner at Donovan Leisure Newton & Irvine LLP from 1995 to 1997 before 
joining Orrick, says his favorite part of the job is camping out late at night with the team in the “war 
room” working to prepare for a cross, to develop a graphic or work with a witness who needs 
confidence and preparation to take the stand. 
 
“When it all comes together in court and the plays drawn on the blackboard work to vindicate those 
judgment calls, it's something to behold,” he said. “These cases are never easy, and often turn on 
judgment calls that have to be made on the spot, like audibles called on the line of scrimmage.” 
 
Whether it’s on behalf of Nintendo, Dish, Dow or any other client, every big win takes a team effort, 
according to Bicks. 
 
“Here at Orrick, we have built an incredible bench, with top flight trial skills, technological geniuses, 
litigation strategists, the best trial support and marquis appellate expertise,” Bicks said. “My job is to 
quarterback all of that talent.” 
 
--Editing by Elizabeth Bowen. 

All Content © 2003-2013, Portfolio Media, Inc. 

 

 


