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Absent intervening law from Congress, the Federal Circuit or the U.S. Supreme Court, motions to 
transfer venue pursuant to 28 U.S.C. §1404 will continue to be an integral feature of patent litigation 
practice. This article is the fourth in a series that builds on our how-to publication of a year ago, "How to 
Get Out Of Dodge: Winning Patent Venue Transfer Strategies," and examines recent section 1404 trends 
in various regional circuits, with particular attention to prominent patent litigation venues. 
 
At A Glance 

 
 
The Ninth Circuit includes Arizona, California, Idaho, Montana, Nevada, Oregon and Washington. The 
Central and Northern Districts of California are the most popular patent venues in the Ninth Circuit and 
are ranked by PriceWaterhouseCooper’s 2015 Patent Litigation Study, as the ninth and 13th most 
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favorable jurisdictions for patent plaintiffs, respectively. Patent plaintiffs succeed 29 percent percent of 
the time in the Central District of California and 26 percent of the time in the Northern District. The 
Northern and Central Districts of California also rank fourth and sixth on the list of jurisdictions with the 
most nonpractiting entity litigation. 
 
Under Ninth Circuit law, courts may consider the following factors in adjudicating motions to transfer: 
(1) the location where the relevant agreements were negotiated and executed; (2) the district that is 
most familiar with the governing law; (3) the plaintiff’s choice of forum; (4) the respective contacts with 
the forum of the moving and nonmoving party; (5) contacts relating to the plaintiff’s cause of action that 
are present in the chosen forum; (6) the differences in the costs of litigation in the two forums; (7) the 
availability of compulsory process to compel attendance of unwilling non-party witnesses; (8) the ease 
of access to sources of proof in each forum; (9) the presence of a forum selection clause; (10) any 
applicable public policy of the forum state; (11) administrative difficulties flowing from court 
congestions; (12) local interest in having localized controversies decided at home; (13) judicial economy 
in the avoidance of multiple of actions and the feasibility of consolidation with another action. The party 
seeking transfer generally must make a “strong showing” of inconvenience to warrant upsetting the 
plaintiff’s choice of forum.[1] 
 
A Closer Look 
 
We located 28 decisions on venue motions in patent cases in the Ninth Circuit between January 2014 
and September 2015. Courts granted transfer in 10 of these cases, and denied transfer in 18. Ninth 
Circuit district courts tend to demonstrate a high degree of flexibility and pragmatism in their analysis. A 
number of courts considered only as many factors as needed to reach a conclusion. 
 
Similar to the Third Circuit, the Ninth Circuit courts accord a strong presumption to plaintiff’s choice of 
forum. But the presumption may be rebutted, for example, when the party who has selected the 
challenged forum does not reside there, where there is some suggestion of forum shopping by the 
nonmoving party, or when the chosen forum lacks a significant connection to the activities alleged in the 
complaint.[2] 
 
In comparison to the Texas and Delaware cases we reviewed, issues of witness convenience tended to 
be more clear-cut in Ninth Circuit cases because one party (or the other) had a substantial presence in 
the court’s district. However, six of the cases we reviewed were declaratory judgment actions, and in 
those cases the courts tended to examine the arguments of forum shopping and parallel litigation in 
other districts a bit more carefully than in plaintiff-patentee home forum cases. In this regard, Ninth 
Circuit cases sometimes follow the precept that judicial economy may be determinative to a particular 
transfer motion even if the convenience of the parties and witnesses might call for a different result. 
 
The interplay between judicial economy and the deference owed to plaintiff’s chosen forum under Ninth 
Circuit can lead to seemingly inconsistent results in multi-party cases. For example, in Apple Inc. v. Wi-
LAN Inc., Apple sought declaratory judgment that patents owned by Wi-LAN and patents owned by Wi-
LAN’s affiliate Open Network Systems were invalid or not infringed. The court granted Wi-LAN’s motion 
to transfer the claims against it to the Southern District of California, in part because of Wi-LAN 
witnesses located in the Southern District and in part because the transferee venue had considerable 
prior experience with the patents-in-suit owned by Wi-LAN. But the court denied Open Network 
Solution’s motion to transfer the claims against its patents to District of Delaware, despite the presence 
of parallel litigation there, because the Delaware court’s prior experience with those patents was not 
sufficient to overcome the substantial deference owed to Apple’s choice of forum. 



 

 

 
Similarly, in a case brought by NPE Signal IP Inc. against multiple automobile manufacturers in the 
Central District of California, the court granted Ford Motor Co. and Fiat Chrysler US LLC defendants’ 
motions to transfer to the Eastern District of Michigan while denying Volkswagen AG’s. Ford’s motion 
was granted because the evidence showed that the accused products were conceived, designed, 
developed and manufactured by Ford in collaboration with nine third-party suppliers located in the 
Eastern District of Michigan. Chrysler’s motion, filed after Ford’s motion was filed but before it was 
granted, obtained the same result because Chrysler’s factual circumstances closely aligned with Ford’s. 
But defendant Volkswagen obtained a different outcome because its motion, filed after Ford’s motion 
was decided, established that the design, development and manufacture of accused products happened 
overseas in Germany. 
 
The court held that Volkswagen failed to establish that the locus of operative facts occurred either in 
Virginia, where it maintained its U.S. headquarters, or in Eastern District of Michigan, where it 
maintained some engineering and sales operations, particularly in light of Volkswagen’s significant sales 
and training facilities in California. Thus, despite the potential judicial economy that would have resulted 
from transferring Volkswagen’s case to the same court where Ford and Chrysler’s cases were pending, 
the plaintiff’s choice of forum prevailed. 
 
We note a few other interesting points about the Ninth Circuit cases we reviewed. Some courts viewed 
differently the factor of “the location where the relevant agreements were negotiated and executed.” In 
some cases, the courts found this factor neutral because there was no “agreement” involved.[3] Yet in 
other cases, courts construed this factor to include the location where the relevant events occurred — 
sort of as a catch-all factor — considering such matters as where accused products were developed and 
where a party may have originated.[4] 
 
And, taking a page from the Delaware and Eastern District of Texas playbooks, a court in the District of 
Nevada found that Nevada’s strong public policy interest in being an international convention center for 
trade shows cut against transfer when the infringement claim was predicated on the public display of 
the accused infringing product at an industry trade show held in Las Vegas, Nevada. The court reasoned: 
“Nevada’s special role as a national and international center for trade shows is relevant to the alleged 
infringement, i.e., the offering for sale at such a show of an accused product. And here, Las Vegas is a 
major air traffic hub, and it will not be meaningfully more inconvenient for any witnesses from New York 
or Kentucky to travel to Nevada than to Minnesota.”[5] 
 
Next up, the Fifth Circuit. 
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