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Shawn Atkinson and Stacy Kim examine the topic of  how to safely navigate 
venture capital investment in emerging markets

“Silicon Valley doesn’t have a monopoly on 
innovation” is a common assertion among many 
VC investors. In the search for new innovators 

(often at more reasonable valuations), venture investors are 
increasingly looking further afield for their next investment 
opportunity. Beyond the more usual markets of  the US, 
Europe, India and China, many investors are now scouring 
the emerging markets, notably Latin America and in particular 
Brazil and Mexico, for their next 10x investment.

According to the Latin American Private Equity and Venture 
Capital Association, venture capital investment has grown over 
800 percent since 2010, and now totals over $650 million a 
year. Top-tier US venture capital firms such as Accel, Sequoia, 
Insight – as well as US-origin private equity firms such as Tiger 
Global and Advent – have all been active in Latin America 
along with local Latin American venture capital firms such 
as Kaszek, Monashees and Redpoint. From Europe, Rocket 
Internet and Vostok Emerging Finance, among others, have 
begun to realize the potential of  emerging markets-based 
technology companies.

The projected growth of  the Latin American venture capital 
market specifically is enticing. This growth stems from the 
increased number of  people across Latin America using their 
mobile devices to access the Internet, which is set to grow by 50 
percent by the end of  the decade, according to a 2016 GSMA 
study. It is also forecast that 150 million new mobile Internet 
subscribers will be added in Latin America by 2020. This is 
set against a backdrop of  a wider level of  engagement by the 
general population in the region than one might otherwise 
assume – Brazil being a case in point, which alone has the 
fifth-largest Internet and mobile economy in the world. No 
wonder American and European venture capital and private 
equity firms want a piece of  the investment opportunities in 
the region.

While technological innovation may know no boundaries, 
making an investment into a new geographical market often 
requires a new way of  thinking and an open and innovative 
approach to new challenges, whether linguistic, cultural or 
market-driven. The following are important deal points to 
watch out for when investing in the emerging markets:

1 Investment structure (offshore): It is usually advisable 
to structure any investment through the use of  a holding 
vehicle in a tax-neutral jurisdiction. The British Virgin 
Islands, the Cayman Islands, Cyprus and Mauritius are now 
common bases for emerging-markets investment, as these 
jurisdictions benefit from the use of  the English language 
and having more VC-accommodating legal systems. In 
relation to high-growth tech companies, the US remains 
the location of  choice for the majority of  investors. It 
is also the more likely location of  at least some business 
expansion as well as a successful exit, be that IPO or 
trade sale. Investors wishing to enter the US market often 
therefore initially consider structuring through Delaware. 
However, where the operating company is non-US (and 
therefore some if  not all of  the founders and employees 
are outside the US tax net) more often than not it doesn’t 
make sense for the company that receives investment to be 
US-domiciled, even if  the ultimate exit route proves to be 
the US public markets. 

2 Governing law & transaction documentation: 
In conjunction with determining the investment structure, 
consideration needs to be given to the choice of  law for 
transaction documentation. Outside of  more mature 
markets, venture investors typically default to using US-
style form investment documents governed by US law. 
However, what proves to be easier or more accessible for 
one investor may prove to be difficult or inefficient for 
the company and/or other investors. For the uninitiated, 
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venture investing in the US uses distinctly different 
forms when compared to UK or other mature market 
documentation. For example, contractual agreements such 
as a Voting Agreement, Right of  First Refusal and Co-Sale 
Agreement and an Investor Rights Agreement are rarely 
seen outside of  the US. In addition, it is important to note 
that when applying customary US venture capital concepts 
to a transaction or using US form investment documents, 
such standards or provisions may be unworkable for 
non-US companies without material amendment (for 
example, see drag-along and pre-emption points below) 
and appreciating that at the outset can save an investor 
time and money.

3 Pre-emption rights: Like much of  Europe, in many 
non-US/non-UK jurisdictions all shareholders are 
provided with statutory pre-emption rights over new 
share issuances, unless such rights are dis-applied in the 
company’s constitutional documents. US venture capital 
customary terms provide that only “major” investors who 
hold a certain percentage of  the equity in the company 
should have pre-emptive rights over new share issuances. 
If, as is commonly the case, investors want to follow US 
market terms in relation to pre-emption (thereby ensuring 
that only “major” investors are provided with pre-emptive 
rights over new share issuances) then it is important that 
any statutory pre-emptive rights are dis-applied or varied 
in the constitutional documents so that only “major” 
investors are given such pre-emptive rights. Simply relying 
on contractual provisions to dis-apply pre-emption 
rights otherwise provided for at common law or via the 
company’s constitutional documents will often prove 
ineffectual. In most offshore jurisdictions, common law is 
based on English common law, which considers that the 
constitution of  the company will supersede, by operation 
of  law, any contractual agreements between shareholders. 
As a result, any provisions which state that the contractual 
arrangements will prevail, in case of  a conflict between 
contractual arrangements between investors and the 
constitution of  the company, may prove unenforceable.

4 Drag-along provisions: It is critically important that 
any drag-along provisions be reflected in the company’s 
constitutional documents and not just through a contract, 
such as the Voting or Shareholder Agreement. There are 
three principal reasons why drag-along provisions should 
always be included in the constitutional documents:

i. Their inclusion in the company’s constitutional 
documents will mean that they apply to all shareholders 
of  the company automatically, without any need for 
further documentation (such as joinder agreements/
deeds of  adherence for exercising optionees).

ii. If  included in the constitutional documents, such 
provisions should survive any successful challenges to 
the validity of  the Voting or Shareholder Agreement 
or their execution.

iii. Unlike under Delaware law, in most jurisdictions 
there is the presumption of  validity or enforceability 
of  drag-along provisions included in a company’s 
constitutional documentation – in accordance with 
the approach taken under English common law.

 Lastly it is important to remember that, in the case of  non-
US investments, the most common exit structure adopted 
is that of  a share sale. This runs contrary to the approach 
adopted in the US where exits are often structured by 
way of  private company merger. Non-US exits usually 
follow the approach used under English common law, 
whereby mergers are generally neither permissible nor 
common. While there may be a statutory merger regime 
or a court-administered scheme in the jurisdiction (such 
as in Cayman), neither of  those methods of  exit is as easy 
(and both are far more expensive than) a simple share sale. 
As such, it is important that all shareholders are subject 
to a constitutionally determined drag-along procedure 
to ensure a share sale can be completed without anyone 
“holding up” the sale or worse, allowing a shareholder to 
leverage the terms of  the sale in return for agreeing to sell 
their minority stake.

5	 Transfer	 restrictions	 should	 be	 reflected	 in	 the	
company’s constitutional documents: In conjunction 
with our recommendations for drag-along rights – 
transfer restrictions should bind the company and all of  
its shareholders, preferably by including such restrictions 
in the company’s constitutional documents. Doing so will 
allow for the prevention of  any registration of  any transfer 
of  shares in breach of  those provisions. While it is often 
viewed as simply easier to avoid the tough discussions at 
the negotiation stage and leave out smaller shareholders 
from such shareholder agreement negotiations, ensuring 
that transfer restrictions are included in the company’s 
constitution will guarantee that all those who are meant to 
be bound by such transfer restrictions, will be so bound – 
and the board will have a clear mandate to block a transfer 
that is in breach of  the constitution. This mechanism 
can be contrasted with the approach commonly used in 
US venture capital deals, which usually only require the 
company to bind shareholders holding 1 percent of  the 
common stock on a fully diluted, as converted basis to any 
transfer restrictions – noting of  course that such a carve-
out can always be included in the constitutional documents 
if  strictly desired.
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6 Employment laws & restrictive covenants: 
It is important to note that almost always, irrespective of  
what is stated in the investment documentation, local laws 
will govern employment contracts and the enforceability 
of  restrictive covenants. It is important to appreciate that 
the applicable law in these cases will be the law of  the 
jurisdiction in which such employees or contractors are 
resident. This will often mean that employee rights will be 
better protected and more onerous on the employer than 
the average US investor will be used to, especially when 
compared to the rights bestowed under the jurisdictions 
of  more usual investment destinations. From an investor 
standpoint, time should be invested in understanding 
whether there are any onerous 
social benefit taxes placed on 
companies in respect of  onshore 
employees and appropriate 
company warranties and, if  
applicable, indemnities should 
be included in the investment 
documents. For example, Mexican 
employment law imposes many 
obligations on employers such 
as housing and pension-fund 
contributions, as well as tax 
withholdings. Employees may also benefit from a profit-
sharing right over 10 percent of  the pre-tax profit pool of  
their employers. Such profit-sharing rights can be mitigated 
by the inclusion of  certain contractual covenants, which an 
investor may require the company to include. Conversely, 
employee-restrictive covenants may be enforceable for 
longer than otherwise expected by US investors (in some 
cases up to five years), which is a considerable benefit as 
compared to enforceable restrictive covenant periods in 
western Europe and the US.

7 Incentive schemes & shareholdings: Incentive schemes 
are there to do just that – incentivize. But if  they are not 
optimized to reduce potential tax obligations, then they 
may not prove to be as beneficial as the investor expects. 
Worse still, investors may sustain higher rates of  dilution 
than they would normally expect in order to achieve the 
desired result for the employee on an after-tax basis. 
Care should therefore be taken to understand the way in 
which recipients will be taxed on receipt and exit as well 
as appreciating differences in local market norms and 
where other types of  incentives may be more usual or 
economically advantageous. Such alternatives could include 
cash-based plans or additional employment benefits. 
Insisting on traditional US-style option plans, or more civil 
law-style phantom stock plans, may not fit the bill.

8 No representations: In many jurisdictions, 
“representations” that are proved to be untrue may lead 

to a right of  rescission – therefore take care to ensure that 
only “warranties” are given, rather than the traditional 
“representations & warranties.” The last thing an investor 
wants to do is to give a company the option to “rescind” 
their investment!

9 The right advisers: Venture capital firms should 
ensure that their advisory team includes lawyers who 
are experienced in transacting deals that are a little less 
ordinary. A trusted adviser in Silicon Valley may not 
have the expertise necessary to execute a deal for you 
in Kenya, Pakistan, Brazil or Mexico. Find an adviser 
who has a solid understanding of  how venture capital 

firms work, as well as how emerging 
markets operate. Equally, all too often 
founders will choose a local adviser 
believing them to have the requisite 
local knowledge of  the jurisdiction in 
which the company is based, but it is 
unlikely they will be equipped to deal 
with international investors or have a 
working knowledge of  the laws that 
govern the jurisdiction in which the 
holding company is situated. Finally, 
involving the right advisers early in the 

process (i.e. at the term-sheet stage) will help to ensure 
that the transaction is structured in the most efficient and 
compliant way from the start, thus avoiding any nasty 
surprises as the transaction progresses. The right adviser 
will be able to assist in guiding the smooth execution of  
the transaction through informed and personalized advice 
they are able to offer the investor.

In summary – when investing in the emerging markets, be 
prepared to adopt a slightly more thoughtful approach to 
some of  the items you may take for granted in your home 
jurisdiction. You will want to take a little more time than 
usual when considering how to structure the investment, and 
whether customary deal terms such as drag, transfer provisions 
and pre-emption are best suited to this particular investment. 
Applying the more familiar path – or taking a standard UK or 
US approach to offshore or local investing – may bring with it 
undesirable consequences, some of  which may have a material 
impact on valuation of  the investment, cast doubts over the 
validity of  the investment documentation and store up further 
untold problems, discoverable only when the time comes to 
exit! n

Shawn Atkinson and Stacy Kim are London-based partners in Orrick, 
Herrington & Sutcliffe’s global Technology Companies Group practice. 
The views expressed in this article are personal to the authors and do not 
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