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FEATURES

Developers of C&I projects uniformly cite one 
major impediment to the sector’s growth – a lack 
of financing. This article aims to give prospective 
developers and consumers in SSA a better sense 
of how to adapt six well-settled US contractual 
standards for bankable PPAs to the SSA context.4

First some definitions.
l C&I renewable energy projects – Projects of around 
200kW–5MW that are designed to power 
businesses - farms, mines, factories, shopping 
centres, etc – by providing solar or wind behind 
the meter generation systems.
l Behind-the-meter system – A renewable energy 
generating system that produces electricity for 
self-consumption and is usually installed at the 
site where energy is consumed.
l Power purchase agreement (PPA) – The agreement 
executed between the producer and purchaser of 
energy, defining the commercial terms for the sale 
of electricity between the two parties, including 
when the project will begin commercial operation, 
schedule for delivery of electricity, penalties for 
under delivery, payment terms and termination.

A PPA is the principal agreement that defines 
the revenue and credit quality of a generating 
project and is thus a key instrument. Broadly, a 
bankable PPA is one that (i) provides adequate and 
secure cashflow to the developer (and lenders, 
for debt service), (ii) soundly allocates potential 
risks between the developer and the consumer, 
(iii) clearly spells out the rights and obligations of 
each party, and (iv) provides adequate comfort to 
investors/lenders in case of an event of default, 
force majeure or a change in law.

Using a PPA, developers finance the upfront costs 
of designing, procuring, installing and operating the 
solar system and are repaid through periodic rent 
or energy payments from the consumer (possibly 
benefiting from a deferred purchase option). To 
pre-finance all their costs across multiple projects, 
developers must seek financing and provide 
investors and lenders with a “bankable PPA”.

The SSA C&I sector carries uncertainties that may 
not be present in the US, and investors/lenders, 
developers and consumers may need to be more 
willing to compromise and share risks in practical 
and cost-effective ways to enable the sector’s growth.

As a result, our hope is that these benchmarks 
accelerate the contractual process, save valuable 
resources and focus all parties on a basic 

framework that achieves a bankable PPA – one 
that not only benefits individual consumers and 
developers, but the entire SSA energy sector.

Take or pay
l US approach – Virtually all C&I PPAs in the US have 
a take-or-pay clause, which requires a consumer to 
pay for (i) all the power produced by the system and 
(ii) all the power that would have been produced by 
the system absent any failure by the consumer to 
accept or use the energy produced by the system, 
commonly referred to as deemed delivered energy.

Note that a consumer is required to pay for 
power whether or not such power is actually 
used, regardless of whether a consumer’s 
circumstances and energy consumption have 
materially changed during the term of the PPA.

A PPA will provide for certain limited instances 
where a consumer is excused from paying 
for energy, such as force majeure.5 While this 
arrangement may appear inflexible, it provides 
investors/lenders with a stable, predictable 
revenue stream that they wouldn’t otherwise 
have if a consumer could simply avoid paying for 
energy it could not, or chose not, to use. Energy is 
paid at a kWh rate that escalates over the life of 
the project - such provisions are usually set forth 
in a schedule to the PPA and often pass-through 
any taxes and other costs developers may incur 
over the life of the project.6

In the US, many states have implemented net 
energy metering regimes that allow consumers 
who produce some or all of their own electricity 
to send any energy produced, but not consumed, 
back to the grid. Such systems have softened 
consumers’ resistance to take-or-pay clauses in 
the US since consumers have the option to either 
(i) sell excess electricity back to their utility at 
a predetermined kWh rate, or (ii) stock it and 
credit such power for later consumption.
l SSA context – Take-or-pay clauses are often met with 
resistance by SSA consumers. Unlike in the US, most 
SSA consumers are unable to (i) send back to the grid 
and credit or sell their excess power, eg generated 
during seasonal or weekend breaks, as this is only 
possible in very few SSA countries, such as South 
Africa and Kenya, or (ii) use a battery to store any 
excess energy for later use. Batteries are still quite 
expensive, although the economics of battery storage 
have improved significantly in recent years.
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A take-or-pay clause may, in some SSA 
jurisdictions, encounter several legal hurdles that 
developers should consider when structuring 
and drafting their PPAs. SSA energy laws and 
regulations can impose regulated energy tariffs 
and pay-for-use pricing that could, in some cases 
– eg Côte d’Ivoire, Democratic Republic of the 
Congo or Sierra Leone – apply to C&I projects, 
depending on whether or not the developer 
qualifies as an energy provider under such 
regulations.

Additionally, in certain Francophone African 
countries applying a civil code – eg Côte d’Ivoire 
or Benin – take-or-pay clauses should be carefully 
drafted so as not to be construed as liquidated 
damages, which may be subject to revision by a 
judge.

Notwithstanding the foregoing, strong take-or-
pay provisions are usually a fixed requirement set 
by the developers and their investors/lenders.
l Take-away – In the future, increased adoption 
of battery storage technology in SSA may 
diminish the resistance of consumers to take-
or-pay clauses, as storage could help consumers 
utilise and monetise a project’s generation 
more efficiently. Implementation of net energy 
metering regimes in SSA would also be a great 
step forward in developing the sector.

In the meantime, developers can address 
consumer resistance to take-or-pay clauses by 
appropriately sizing solar systems to average, 
rather than peak, energy usage.

The standard take-or-pay clause could also be 
better adapted to the SSA context, for example, 
by allowing prepayments during the operating 
season to reserve for the low-demand during the 
off-peak period together with true-up or down 
adjustments on a periodic basis.

This would generate a more predictable stream 
of cashflows and enable lenders to size the debt 
on an annual basis. It may also help to emphasise 
the benefits the consumer receives in exchange for 
making a long-term power purchase commitment, 
namely affordable and predictable periodic 
payments, cost predictability,7 energy reliability, 
reputational enhancement and the mitigation of 
environmental risks associated with fossil-fuel energy 
sources.

In exchange for a long-term take-or-pay 
commitment, SSA consumers may be able 
to negotiate significant undertakings from 
developers with respect to service-levels – eg, 
performance ratio or up-time guarantee – and a 
strong performance guarantee. They may expect 
shortfalls in both service and performance to be 
backed up, whenever possible, by liquidated or 
contract damages, which would allow a consumer 
to cover their costs of electricity whenever they 
need to pull power from the grid or start their 
own diesel generator.

Force majeure and change in law
l US approach – Force majeure and change in 
law are among the most heavily negotiated 
provisions in a C&I PPA, as they both seek to 

mitigate unpredictable adverse effects that may 
not otherwise be satisfactorily hedged through 
insurance.

The underlying principle of a force majeure 
clause is that a party is excused from, or entitled 
to suspend performance of, all or part of its 
obligations under a PPA on the occurrence of 
certain events that are outside such party’s 
reasonable control. In the case of a consumer, this 
includes the obligation to purchase all the energy 
produced, and in the case of a developer, this 
includes the obligation to deliver energy.

Force majeure events include hurricanes, 
floods, earthquakes, volcanic eruptions, war, etc. 
It’s worth noting that, under most legal regimes, 
a change in economic or market circumstances, 
affecting the profitability of a contract or the 
ease with which the parties’ obligations can be 
performed, isn’t regarded as a force majeure 
event. Therefore, consumers and developers 
should negotiate what circumstances fall within 
or outside their definition of force majeure.

For example, force majeure provisions usually 
include a carve-out whereby a force majeure 
event doesn’t excuse any payment undertakings 
because payment is, in practice, always possible. 
Further, where the system is capable of generating 
electricity, but unable to deliver energy to the 
facility, a force majeure event will usually not 
excuse a consumer from paying for energy that 
would’ve been delivered but for the consumer’s 
inability to accept delivery – eg the factory is 
flooded, but the rooftop system is still operational.

Force majeure clauses frequently provide that 
after a prolonged event of force majeure – eg, a 
continuous period of 180 days – either party can 
terminate the contract without any liability to the 
other party.

A change in law provision, by contrast, allocates 
the risk of changes in applicable law post PPA-
execution between the parties. This risk is usually 
borne by the consumer because the developer’s 
revenue stream is highly sensitive to changes in law.

Both parties may choose to cap change in law 
risk to a specific dollar or euro amount, providing 
that after a threshold of concomitant costs is 
reached, the developer must pay all outstanding 
sums to preserve the economics of the deal. A less 
preferable approach to allocating change in law risk 
is to provide the affected party with a no-default 
termination right for exceptional changes in law 
that dramatically alter the economics of the deal.
l SSA context – Change in law and force majeure 
are of particular concern for developers and their 
investors/lenders in SSA in countries prone to 
political instability, or countries where there’s a prior 
history of expropriation. Also, in countries where 
the regulation of C&I renewable projects isn’t well 
established, any changes in law can dramatically 
alter the economic viability of a project.

In general, SSA investors and lenders are 
seeking clear obligations and assurances from 
both parties that their capital or outstanding 
debt will be paid in the event of force majeure or 
adverse changes in law.
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In many utility-scale energy projects in SSA, the 
state and utility protect the developer from force 
majeure and change in law risks by providing a 
termination payment covering the developer’s 
outstanding debt. Requesting such a payment from 
a C&I consumer isn’t market practice in the US 
and might not be commercially acceptable in SSA.

Nevertheless, developers will require that 
consumers bear a large amount of force majeure 
and change of law risk, given that consumers are 
better placed to manage local risks and are already 
managing these risks in the context of their business.
l Take-away – Although the risk of force majeure 
and adverse change of law are perceived to be 
higher in certain SSA countries, the mechanics of 
these provisions should generally follow the US 
approach.

Cure periods could perhaps be longer than 
those typically provided for in the US – eg, 
approximately 12 months – and the parties may 
want to include a hardship clause in their PPA, 
agreeing to negotiate alternative contractual 
terms, eg, extension of the PPA for the duration 
of force majeure outage, relocation of system, 
etc, in the event either party’s circumstances 
materially change, making the existing contract 
impossible or uneconomic to perform.8

Note that lenders will want a consent right on 
any amendments or modifications to the PPA, so 
the parties should consider hardship negotiations 
as a last resort. Note also that any agreement 
to agree would be unenforceable in most legal 
systems as the terms agreed between the parties 
must be sufficiently certain.

Consumers and developers may also want to 
consider procuring insurance for change in law 
and political force majeure risks in developing 
countries – from, for example, institutions such 
as ATIA – in addition to the solutions set forth 
above. Bundling several projects together could 
help distribute the costs of such insurance 
premiums among several similar projects.

Credit support
l US approach – Credit support is intended to 
backstop or secure each PPA party’s obligations 
during the term of the agreement, namely 
default events and termination payments. To 
better illustrate the importance of credit support, 
we’ve included a brief primer on default and 
termination below.

A consumer default under a C&I PPA typically 
arises in two contexts: those occurring prior to 
the commercial operation date of the system 
(COD), and those occurring after COD.

Prior to COD, if a consumer fails to perform 
its obligations, the developer may typically 
terminate the PPA and recover a termination 
payment, ie, all of developer’s costs and expenses 
to-date together with any removal costs.

If the default occurs after COD, the developer 
often has the right to cease delivering energy, 
request payment of the termination payment – 
ie, a fixed-sum equal to the developer’s future 
income stream and outstanding investment 

balance, plus any costs for removal of the 
system, together with the value of tax incentives 
recaptured under tax law, if any – and/or seek to 
sell the energy to third parties.

If the developer is the defaulting party, the 
developer is customarily required to remove the 
system, at its expense, and return the facility 
to its original condition. In some instances, a 
termination payment will also be applied against 
the developer.

If any termination right is triggered by a 
developer default, investors and lenders will 
require an adequate cure period for the developer 
to remediate the default, or allow a third party to 
step-in and remediate themselves.

The form of credit support often varies 
depending on the dynamics of the transaction 
and negotiating power of the counterparties.

In the US, consumers are customarily obligated 
to (i) maintain pre-agreed credit ratings from S&P 
and Moody’s, and if they’re unable to do so (ii) 
post security in the form of a parent guaranty, 
from a parent entity with an acceptable credit 
rating, or post cash or a letter of credit. Security 
is sized to approximate the developer’s loss in 
the event of a consumer default, and therefore 
decreases over the life of the PPA, sometimes 
taking the form of a “termination payment”.

Developers may also be subject to credit 
support obligations, during both construction 
and operation of the project. Some consumers 
require credit support from developers during the 
construction phase of the project, in the form of 
guarantees or letters of credit.

Once the solar or wind asset is commissioned, 
a consumer may change the form of required 
credit support, since the generating system itself 
may be effective security against a developer 
default and any failure to pay liquidated damages 
under the PPA. During operation, developer 
credit support is more frequently required by 
consumers when the PPA has a production 
guarantee.
l SSA context – In certain SSA countries, 
developers are exposed to greater credit 
uncertainty due to the absence of reliable credit 
rating data for local companies and the threat 
of political and economic instability that may 
manifest itself in force majeure, change in law, 
and land right issues.

Consumers can similarly face greater risk, as 
they may not have the benefit of choosing from 
contractors with decades of experience, given 
how nascent the renewables market is compared 
with the US.

Consumers also need to consider the cost of 
mitigating any energy shortfalls triggered by a 
system failure that could be significant depending 
on the proximity and reliability of the grid – note, 
however, that grid connected projects have been 
developing in countries such as Kenya, Tanzania, 
Rwanda, Ghana and Nigeria.

For the above stated reasons, consumers 
are likely to request stronger performance 
guarantees in certain SSA countries than typically 
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required in the US, or larger damages for any 
related shortfalls. Similarly, developers are likely 
to negotiate for larger and more liquid credit 
support to backstop a consumer’s payment 
obligations under the PPA.
l Take-away – Developers and consumers in 
certain SSA countries may want to consider some 
alternative means of credit support, including (i) 
guarantees or insurance from impact investors, 
development finance institutions or specialised 
funds or organisations, or (ii) debt service reserve 
or escrow accounts. Note, however, that the costs 
of such alternatives increase the overall project 
cost, which may, in turn, impact a project’s 
economic viability.

A more cost-effective solution to mitigating 
credit risk is for SSA developers to aggregate 
a bulk of PPAs so as to build a portfolio with 
enough projects in it to attract investments 
from a combination of development banks, 
commercial banks or investors of a reasonable 
size, leveraging the local bank’s expertise at 
underwriting offtake risk.

This would distribute the credit risk and 
costs among all the projects in the portfolio. 
To be successful, developers should require a 
satisfactory level of standardisation between the 
various projects and PPAs in the bundle.

Additionally, in the absence of reliable credit 
ratings, developers would do well to review the 
financial statements of consumers early in the 
contracting process, while consumers should 
require developers to produce evidence that 
they have (or will have) the capital and expertise 
required to install and maintain their project.

Both parties should anticipate that investors 
and lenders are likely to require extensive due 
diligence of consumers, as well as subcontractors 
hired to perform the construction and 
maintenance of the project.

Land rights
l US approach – In the US, C&I PPAs typically 
include or separately provide a lease or license, 
whereby the consumer grants the developer 
an interest or right in the land – including, eg, 
rooftops, carports, etc – where the system will 
be located. The consumer is typically already in 
possession of the land, or has an arrangement 
to lease the land that lasts at least as long as the 
PPA.

In addition to securing the underlying rights 
to the land hosting the system, these site control 
agreements permit a developer to retain access to 
the site for maintenance purposes, and, in some 
circumstances, make third-party sales, using the 
grid if available, of any energy generated, in the 
event the consumer defaults.

To prevent the project from becoming a 
stranded asset, developers and investors/lenders 
will want to ensure a consumer’s compliance 
under their underlying lease or licence, usually 
by creating a cross-default under the PPA for 
any defaults that may endanger the consumer’s 
ability to use the land.

l SSA context – Due to the absence of reliable 
cadaster/property registers in many SSA 
jurisdictions, land rights are a point of some 
uncertainty. As a result, obtaining clear and 
documented access rights to the project site 
could present practical and legal difficulties, 
eg identifying the owners and/or authorised 
users of the land, enforcing owners and/or users 
indemnification rights, lengthy and costly right 
registration procedures, etc.

A landowner or leaseholder may also face 
challenges during the life of the project – eg, 
expropriation, title challenge or site safety 
lawsuits – that could impact their obligations 
under the PPA.
l Take-away – SSA developers will need to conduct 
deeper due diligence on land rights than their 
counterparts in the US Although the same degree 
of certainty with respect to real estate matters 
may not be achievable in certain SSA countries, 
if the parties identify who is best suited to (i) 
conduct the necessary procedures and/or (ii) be 
legally liable for the related responsibilities and 
risks, investors/lenders may become comfortable 
with the risks presented.

In principle, it would seem appropriate for 
the consumer to bear land right risks as it is 
the party that chose the land for its business 
and is therefore already bearing that risk in its 
operations. In order to fully achieve that goal, 
developers may, in some instances, prefer using 
a licence instead of a lease as a lease may, under 
certain systems of law such as OHADA9 place 
on the lessee some additional obligations with 
respect to the use and maintenance of the land/
infrastructure, that would not ordinarily be 
required under a licence.

Currency risk
l SSA context – This issue is not applicable to 
the US but presents a unique challenge for C&I 
developers in SSA.

Many SSA currencies are volatile. Significant 
exceptions in West Africa are the CFA XAF and CFA 
XOF10, which are relatively stable, being pegged to 
the euro and guaranteed by the French treasury. 
Note, however, that critics of the CFA XAF and 
CFA XOF have called for their devaluation, since 
the CFA’s value is dependent on the Eurozone’s 
monetary policy set by the European Central Bank, 
making economic planning for the developing 
countries of French West Africa difficult.

In SSA countries with volatile currencies, 
PPAs that are denominated in US dollars or 
Euros are preferred by developers, which seek 
to avoid exposure to the difference between (i) 
the currency their loans are denominated in 
– typically US dollars or euros – local currency 
loans are seldom available to C&I developers, 
(ii) the currency construction and operation 
expenses are denominated in, here too, suppliers 
are usually paid in US dollars or euros and (iii) 
the currency in which they receive payments 
under their PPA, which are used to service their 
expenses and debt.
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As a result, most utility-scale PPAs entered 
into in SSA countries with volatile currencies are 
denominated in US dollars or euros or somehow 
pegged to US dollars or euros.

US dollars or euros can easily be applied to 
C&I PPAs in SSA when the consumer’s revenues 
are denominated in such currencies as is 
frequently the case for mining, oil & gas projects, 
agricultural produce exporters, etc.

By contrast, C&I consumers that operate 
exclusively in local currency are less likely to pay 
for electricity in US dollars or euros, in many cases 
arguing that they are unwilling to take the foreign 
exchange risk or cover the high costs of hedges or 
swaps to cover such foreign exchange risk.
l Take-away – When the consumer isn’t a 
multinational or exporter that can easily pay for 
power in foreign currencies, a developer’s best 
option is to limit currency risk by seeking loans 
in local currency.

Although local currency loans are becoming 
more available for the sector, they remain hard 
or even impossible to secure in certain SSA 
countries. In any event, as referenced above, 
developers would still have to use euros or US 
dollars to pay their suppliers and contractors.

Another option would be to contractually 
share the currency risk between the developer 
and consumer, eg shifting currency risk from the 
developer to the consumer if depreciation occurs 
beyond a certain level. This could induce a higher 
energy price for the consumer.

A developer’s transaction exposure can also be 
reduced by the use of money markets, foreign 
exchange derivatives – eg foreign exchange 

hedges, forward and futures contracts, options, 
and swaps – or with operational techniques, such 
as currency invoicing, leading and lagging of 
receipts and payments, and exposure netting.

In some cases, financial instruments such 
as hedges are either hardly available or quite 
expensive due to the volatility of certain SSA 
currencies. A developer should consider all 
options in light of the project’s economic 
viability, and once again consider bundling 
projects regionally wherever possible.

Dispute resolution, choice of law
l US approach – In the US, it is customary in 
nearly every agreement to include a governing 
law clause and a dispute resolution clause. A 
governing law clause identifies the substantive 
law that will be applied by a court or arbitral 
tribunal in interpreting the enforceability of 
the agreement, and the respective rights and 
obligations of each party thereto.

A dispute resolution clause sets forth the 
competent jurisdiction, process and means by 
which disputes are to be resolved. Parties may 
provide for good faith negotiations, ie amicable 
settlement, mediation, arbitration or litigation – 
or any combination of the above.

A failure to include clear provisions with 
respect to governing law and dispute resolution 
can result in lengthy and costly disputes – as the 
court or tribunal will need to adjudicate these 
matters even before reaching a decision on the 
dispute itself.
l SSA context – In certain SSA jurisdictions, 
developers and/or investors/lenders may 

A car is seen parked under solar panels at a solar carport at the Garden City shopping mall in Kenya’s capital Nairobi, September 15, 2015. The Africa’s largest solar carport with 
3,300 solar panels will generate 1256 MWh annually and cut carbon emission by around 745 tonnes per year, according to Solarcentury and Solar Africa. REUTERS/Thomas Mukoya
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be reluctant to use local laws and/or local 
jurisdictions and may prefer to use a governing 
law and jurisdiction that are neutral to both 
parties and with which they are more familiar.

Also, developers may wish to use a law that 
has already been applied to C&I projects – which 
is seldom the case for local laws – and that 
therefore embeds appropriate, well-settled and 
predictable practice/case law.

Additionally, benchmarking against US PPA 
standards would be easier if the law of a US state 
were applied to the contract, as provisions would 
require less adaptation/redrafting.

Furthermore, it would make sense, for PPA 
standardisation and bundling purposes, to use 
the same governing law and dispute resolution 
provisions in all PPAs within a developer’s portfolio. 
By contrast, using local law may significantly 
impact the cost and time required to draft each 
PPA, as some SSA countries follow the common law 
tradition while others follow the civil law tradition.
l Take-away – Developers reluctant to use local 
laws and/or local courts may wish to consider 
using a neutral governing law, eg, US state/
English/French law, and/or alternative dispute 
resolution mechanisms, ie, expertise by an 
independent international expert for any 
technical disputes, escalation procedure and 
amicable settlement, mediation and arbitration.

Local laws tend to permit such choices of law 
and jurisdiction and many local courts would 
refuse to consider a claim arising from a contract 
governed by foreign law and providing for 
international arbitration.

Prudent parties should nevertheless have 
a lawyer qualified in the relevant jurisdiction 
confirm the validity and enforceability of such 
clauses under local law. Please note that the choice 
of law may influence a contract’s drafting and the 
negotiation process/costs and should therefore 
ideally be made at the start of the PPA negotiation.

Choice of jurisdiction should be weighed 
against a multitude of factors, including: (i) a 
contract’s governing law, (ii) the experience 
and language of local courts/tribunals, (iii) the 
location of the parties and witnesses, (iv) the 
availability and costs of legal representation, (v) 
the procedural rules and guidelines, (vi) the speed 
and costs of the process, and (vii) the judgment or 
award enforcement regime.

For instance, although using an international 
arbitration organisation may be preferable 
to some investors/lenders, it can sometimes 
prove too expensive for small or medium-
scale C&I projects. Instead, the parties may 
find that OHADA’s arbitration rules, which 
satisfy international standards and govern any 
arbitration held in an OHADA country,11 are more 
appropriate for the transaction. n

Footnotes
1 - According to the World Bank, self-generation 
accounts for as much as 20% of installed 
generation in some Sub-Saharan Africa countries. 
Businesses rely on expensive diesel generators 

and yet still suffer an average of eight power 
outages a month. See “Bridging the finance gap”, 
from Solar Powering Africa: Markets, Finance, 
Technology, by PVTech, April 2017 (pg. 12–13).
2 - “Falling costs pave the way for African solar 
boom”, from Solar Powering Africa: Markets, 
Finance, Technology, by PVTech, April 2017 (pg. 5).
3 - “Bridging the finance gap”, from Solar 
Powering Africa: Markets, Finance, Technology, 
by PVTech, April 2017 (pg. 13).
4 - Although the provisions discussed below are 
relevant to most C&I business models, it should 
be noted that the most common business model 
in the US, in which developers design, build, own 
and operate the system with a deferred purchase 
option, could face regulatory issues in SSA 
because such electricity generation may in certain 
circumstances be subject to licensing procedures 
or public procurement procedures that could 
cause significant delays and increase the change in 
law risk of the overall project – eg Cameroonian 
electricity law provides that any energy generation 
project is subject to either a tender procedure or to 
licensing save any self-energy generation systems 
below 1MW that are subject to authorisation, the 
Nigerian electricity act requires licensing for any 
electricity generation above 1MW. The application 
of these procedures to specific projects depends 
largely on the project’s structure and location. An 
analysis of these regulatory issues falls outside our 
comparative survey of PPA provisions.
5 - For further details with respect to force 
majeure and change in law, please refer to 
paragraph 3 below.
6 - When the project is financed using a project 
finance structure, the revenue streams must 
be tailored so as to cover the project’s costs 
(in particular the debt service burden) and the 
investors return on investment.
7 - The cost of renewables is not linked to the 
costs of volatile resources such as fuel, and all 
operations and maintenance costs are extremely 
predictable, making such costs more easily 
integrated into a uniform energy price or fixed fee.
8 - Please note that hardship clauses typically 
recognise that parties must perform their 
contractual obligations if the events that have 
rendered performance too onerous could have 
been anticipated at the time the contract was 
executed.
9 - The OHADA, the acronym in French for 
“Organization for the Harmonization of Business 
Law in Africa”, is a regional organisation aimed at 
harmonising the business laws and regulation of 
its members.
10 - These include Benin, Burkina Faso, Guinea-
Bissau, Ivory Coast, Mali, Niger, Senegal, Togo, 
Cameroon, Central African Republic, Chad, Republic 
of the Congo, Equatorial Guinea and Gabon.
11 - OHADA includes Benin, Burkina Faso, 
Cameroon, Central African Republic, Chad, 
Comoros, Côte d’Ivoire, Democratic Republic of 
Congo, Equatorial Guinea, Gabon, Guinea, Guinea-
Bissau, Mali, Niger, Republic of the Congo, Senegal 
and Togo.


