
Magyar Telecom BV

The facts

In early 2013, adverse tax changes allied with the pressures of a distressed economy lead the

owner of Magyar Telecom BV, a Dutch business whose operations were focused on Hungary, to

contemplate a restructuring. The debt to be compromised consisted of €425m high yield bonds

governed by New York law. A deep restructuring was contemplated by the commercial parties

where a significant amount of debt would be swapped into equity. The key problem was that,

consistent with many New York governed high yield bonds, the percentage required to agree to a

compromise of a debt to effect a debt equity swap was 90%. There could be no assurance, given

that the bonds were widely held, that this percentage could be reached. To achieve the statutory

threshold for a scheme Magyar Telecom BV needed the support of 75% by value and a majority

in number of the noteholders present and voting at the meeting – a level of support far lower than

the 90% required under the terms of the bonds.

One key test for an English judge to take jurisdiction for a scheme in respect of a foreign

company is that there must be sufficient connection with England and Wales. There might be a

number of ways of showing this connection. The simplest, established by Rodenstock (Re

Rodenstock GmbH [2011] EWHC 1104 (Ch)) has been to demonstrate that the debt documents

were governed by English law – something which was not the case with Magyar Telecom BV’s

New York law bonds. Another method for showing sufficient connection is to shift the centre of

main interest or "COMI" of a company. The significance of the COMI concept is that within the

European Union (except Denmark), the EC Regulation on Insolvency Proceedings

(1346/2000/EC) (Insolvency Regulation) which came into force on 31 March 2002, provides that

a company must file for insolvency in its jurisdiction of incorporation unless its COMI is within

another member state. If a company can show that its COMI is in England and Wales the case

law has shown that English judges will likely accept jurisdiction for a scheme. COMI can be

shifted relatively easily for holding companies which are asset light; for example by holding board

meetings in the jurisdiction, setting up an office, and informing creditors that the COMI has

moved.

One key advantage of a COMI shift – which Magyar Telecom undertook in the summer of 2013 -

is that if the English courts were to find that the COMI of Magyar Telecom BV was in England,

the New York courts would likely follow suit. In the event, the New York bankruptcy courts did

make that finding and in December 2013 granted an order under Chapter 15 of the Bankruptcy

Code recognizing the scheme. Chapter 15 provides that where the main proceeding of an

insolvency or debt compromise is in a foreign jurisdiction the US bankruptcy court may recognize

the "main proceeding" and hence no bondholder could take action in a New York court to seek

recovery under the bonds. To avoid piecemeal dismembering of insolvent companies in different

jurisdictions a number of countries have enacted similar measures based on the Model Law on

Cross Border Insolvency Proceedings to recognize "main" proceedings. Accordingly if a

restructuring or insolvency is taking place in a "main" proceeding the "secondary" proceeding

(such as a Chapter 15 hearing) will recognize the measures taken in the "main" proceeding. The



US has a long history of granting comity to foreign insolvency or compromise procedures and the

recent codification of Chapter 15 within the Bankruptcy Code is part of that tradition.

Why is the case significant?

Whilst the COMI shift is now an established way of achieving jurisdiction for a scheme, the US

case law relating to Chapter 15 was in an uncertain position at the time of the application. The

scheme involved the need to compromise the guarantees of the operational companies given by

members of the Magyar telecom group in favour of the bondholders. Prior to the Magyar

Telecom BV case there were two reported cases which involved the recognition of a foreign

restructuring where releases of guarantees were at issue. In re Metcalfe & Mansfield Alternative

Investments 421 B.R. 685 the request for relief was granted. In another case, Ad Hoc Group of

Vitro Noteholders v Vitro S.A.B de C.V. the recognition of the third party releases was rejected. In

the event, the bankruptcy judge in the Magyar Telecom BV case granted the requested

recognition.

This was an important precedent as the judge may have concluded that as such releases are not

a feature of Chapter 11 cases, the release proposed by the scheme in the Magyar Telecom BV

case was contrary to public policy. Whilst the relief was not contested in the Magyar Telecom BV

case, in making his ruling Judge Lane pointed out that the scheme under consideration could not

function without such a release and this is likely to give confidence to other applicants seeking

the same type of relief based on the same logic. The deal also incorporated some rare, if not

unique, features where the new notes and the new shares granted to the noteholders were linked

so that holders could only trade a unit representing interests in both. This model may be

replicated in the future to the extend stakeholders’ wish to ensure the interests of creditors and

equity holders do not diverge.


