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W hether a proposed preliminary
injunction appears to be manda-
tory or prohibitory can make all

the difference when convincing a trial judge
that she or he is doing the right thing in issu-
ing or denying an injunction before trial. But

not only is a mandatory injunction more diffi-
cult to obtain, it is automatically stayed on
appeal and subject to closer appellate review.
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compel the doing of affirmative acts.”
(Davenport v. Blue Cross of Cal. (1997) 52
Cal.App.4th 435, 446.)

— What’s in a Name? That Which —
We Call Mandatory or Prohibitory
As important as it is to distinguish between

mandatory and prohibitory injunctions, over

A party, therefore, should carefully consider
what to ask for when seeking a preliminary
injunction. While it may feel an aggressive
mandatory injunction is necessary to protect
all of its interests, it may be better to ask for
less to secure an injunction that will last.
That is because even if the trial court finds
that a mandatory injunction is justified, the
result may be a hollow victory if it issues an
injunction that is automatically stayed for
months or even longer during an appeal. On
the flip side, a party opposing a preliminary
injunction should always look closely at
whether a proposed injunction, even if
phrased in prohibitory terms, is mandatory
in nature. Virtually any injunction can be
described either as mandatory or prohibito-
ry; the challenge lies in accurately identify-
ing its true purpose and effect.

— What’s in a Name? Why the —
Difference Makes a Difference

Although the decision to grant a prelimi-
nary injunction rests in the sound discretion
of the trial court (IT Corp. v. County of Im -
perial (1983) 35 Cal.3d 63, 69), the
Supreme Court long ago said that the grant-
ing of a mandatory preliminary injunction “is
not permitted except in extreme cases
where the right thereto is clearly estab-
lished and it appears that irreparable injury
will flow from its refusal.” (Board of
Supervisors v. McMahon (1990) 219
Cal.App.3d 286, 295-296, quoting Hagen v.
Beth (1897) 118 Cal. 330, 331.) Mandatory
injunctions, therefore, are “rarely granted.”
(Shoemaker v. County of Los Angeles
(1995) 37 Cal.App.4th 618, 625.)
In the rare cases where a mandatory in -

junc tion issues, the injunction is automati-
cally stayed by an appeal. (See Kettenhofen
v. Superior Court (1961) 55 Cal.2d 189,
191.) Furthermore, on appeal, an appellate
court will review a mandatory injunction
“more closely for abuse of discretion”
because the “judicial resistance to injunctive
relief increases when the attempt is made to
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a century of litigation has produced little
guidance for determining whether the various
kinds of injunctions sought today are manda-
tory or prohibitory. It is clear that whether an
injunction is mandatory or prohibitory “is

determined not so much by the particular
designation given to it…as by the nature of its
terms and provisions, and the effect upon the
parties against whom it is issued.” (Para -

mount Pictures Corp. v. Davis (1964) 228
Cal.App.2d 827, 835, quoting Ohaver v.
Fenech (1928) 206 Cal. 118, 122.) In other
words, the substance, not the form, deter-
mines whether an injunction is mandatory or
prohibitory. (See Davenport, supra, 52
Cal.App.4th at 447.)
As a general rule, when an injunction

“merely grants preventive relief it is prohibi-
tive,” and “when it directly or indirectly grants
affirmative relief it is mandatory.” (Davenport,
supra, 52 Cal.App.4th at p. 447.) In practice,
however, whether an in junction grants preven-
tive as opposed to affirmative relief is far from
clear because “[w]hat may appear to be nega-
tive or prohibitory frequently upon scrutiny
proves to be affirmative and mandatory.”
(Byington v. Superior Court (1939) 14
Cal.2d 68, 70.) For example, an injunction that
prohibited a defendant from storing excess
water was held to be mandatory because it
compelled the defendant to perform the affir-
mative act of limiting its water supply. (Id.,
supra, 14 Cal.2d at p. 72.) Likewise, an injunc-
tion that prohibited a defendant from selling
goods to anyone other than the plaintiff was
held to be mandatory because it compelled the
defendant to sell to the plaintiff. (Ambrose v.
Alioto (1944) 62 Cal.App.2d 680, 685-686.)
Some courts also look at whether an injunc-

tion has the effect of preserving the status
quo. A prohibitory injunction generally pre-
serves the status quo, while a mandatory
injunction has the effect of “compelling the
performance of a substantive act and neces-
sarily contemplates a change in the relative
rights of the parties at the time the injunction
is granted.” (Dosch v. King (1961) 192
Cal.App.2d 800, 804.) But this often prompts
the question whether the injunction compels a
substantive act and necessarily contemplates a
change in the status quo. For example, an
injunction that prohibited a defendant from
employing a person was held to be mandatory
because it compelled the substantive act of
terminating the employee. (See Feinberg v.
Doe (1939) 14 Cal.2d 24, 27.) And an injunc-
tion that prohibited a defendant from
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obstructing a right-of-way was held to be
mandatory because it compelled the defen-
dant to remove the obstructions. (See, e.g.,
Pomin v. Superior Court (1941) 44
Cal.App.2d 206, 210.) On the other hand, an
injunction that prohibited a defendant from
using the term “accounting” in its name was
held to be prohibitory, even though it com-
pelled the defendant to remove the word
“accounting” from its business signs and
advertising. (People v. Hill (1977) 66 Cal.
App.3d 321, 331.)
The conclusions in these cases likely did

not turn on whether the injunction required
an affirmative or substantive act, but rather
on how the courts defined the status quo. In
the cases finding the injunction was manda-
tory, the courts looked at the status of the
parties at the time the injunction was decid-
ed. However, in finding that the injunction in
Hill was prohibitory, the court defined the
status quo as “the last actual peaceable,
uncontestable status which preceded the
pending controversy.” (Hill, supra, 66
Cal.App.3d at p. 331.) When a court defines
the status quo as the last uncontestable sta-
tus, it may often find that an injunction seek-
ing to “preserve” this status quo is prohibito-
ry, even when it requires the defendant to
engage in a substantive or affirmative act,
such as removing or replacing signs, as in
Hill, or removing obstructions, as in Pomin.
Thus, in People v. iMergent, Inc. (2009) 170
Cal.App.4th 333, the court held that an
injunction prohibiting the defendant from
selling its web-based training programs
unless it provided certain disclosures was
prohibitory, even though the injunction effec-
tively compelled the defendant to make the
disclosures. (Id. at p. 343.)
Needless to say, whether an injunction is

mandatory or prohibitory often is subject to
much dispute. Defining the status quo is criti-
cal, and in many cases dispositive. Courts
that have looked at the status of the parties
at the time the injunction is decided adhere
to the principle that “[i]f an injunction com-
pels a party to surrender a position which he

holds and which upon the facts alleged by him
he is entitled to hold, it is mandatory.”
(Dosch, supra, 192 Cal.App.2d at p. 804.)
Courts that define the status quo as the last
uncontestable status, on the other hand,
appear to hold that an injunction is prohibito-
ry even when it requires the opposing party to
surrender its position based upon the facts
alleged by it, as the opposing party’s position
will almost never be based on the moment
before the dispute.
Despite the lack of clarity in how to deter-

mine whether an injunction is mandatory or
prohibitory, there are relatively few recent
published decisions that address the issue.
And no cases reconcile or attempt to recon-
cile the seemingly inconsistent approaches
that courts have adopted over the past centu-
ry to distinguish mandatory and prohibitory
injunctions. It may be time for courts to
rethink whether this binary classification is
workable, or even helpful. But until that hap-
pens, when it comes to injunctions, there
exists much in the name, and a party seeking
a preliminary injunction should carefully con-
sider how to describe the relief it seeks to pre-
serve the best argument that the injunction is
prohibitory. It should propose an injunction
that does not entail substantive affirmative
acts and would at least arguably maintain the
status quo at the time the injunction is decid-
ed, or else be prepared to argue that the last
uncontestable status is the relevant status
quo. A party opposing a preliminary injunc-
tion, appealing one, or seeking to stay one
pending appeal should consider whether the
injunction compels affirmative substantive
acts and what status quo the injunction seeks
to preserve, or whether it does not preserve
the status quo at all but alters it, regardless of
how one defines the status quo.
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