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Envision this scenario: a California retail store employee sues his employer for violating the meal and 
rest break requirements of the California Labor Code. Although he cannot point to a facially unlawful 
policy, and has no evidence about the practices at the employer’s 128 other California store locations, 
the plaintiff brings a nonclass representative action under the state’s Labor Code Private Attorneys 
General Act of 2004, or PAGA. Without meeting class certification requirements, he then demands the 
equivalent of merits stage class discovery, seeking information concerning all the defendant’s 
nonexempt employees statewide. Is a PAGA plaintiff entitled to such broad discovery? 
 
This issue is now before the California Supreme Court in Williams v. Superior Court, 187 Cal. Rptr. 3d 321 
(Ct. App. 2015), review granted and opinion superseded, 354 P.3d 301 (Cal. 2015). Williams gives the 
California Supreme Court an opportunity to provide needed clarity as to what discovery limitations may 
apply in a burgeoning but comparatively undeveloped area of California law. 
 
Background 
 
The California Legislature enacted PAGA based on purported findings that state labor law enforcement 
was inadequate, and that the public interest would be served by allowing employees to act as private 
attorneys general (notwithstanding California’s already penalty-heavy regime for wage-related 
violations). PAGA creates a private right of action, allowing “an aggrieved employee” to collect civil 
penalties for violations of the Labor Code “on behalf of himself or herself and other current or former 
employees.” An “aggrieved employee” is defined as “any person who was employed by the alleged 
violator and against whom one or more of the alleged violations was committed.” Seventy-five percent 
of penalties recovered by aggrieved employees is paid to the state’s Labor and Workforce Development 
Agency (“LWDA”) and the remaining 25 percent is distributed to the aggrieved employees. A prevailing 
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plaintiff is also entitled to an award of reasonable attorneys' fees and costs. 
 
In Arias v. Superior Court, 46 Cal. 4th 969 (2009), the California Supreme Court held that a PAGA plaintiff 
representing other “aggrieved employees” need not satisfy class action requirements. Likewise, most 
federal district courts have held that representative PAGA actions proceeding in federal court do not 
need to be certified as class actions under Rule 23, although the Ninth Circuit has yet to resolve the 
issue. As a result, plaintiffs who are unable to meet class certification requirements such as typicality, 
adequacy or the predominance of common issues of law or fact may be able to pursue representative 
PAGA actions, and plaintiff attorneys can use the costs and burdens of PAGA litigation — including 
potentially expansive discovery — as leverage for settlement. 
 
While California plaintiffs have frequently sought PAGA penalties as tag-along claims in wage-and-hour 
litigation, stand-alone PAGA actions have become increasingly attractive for plaintiffs who signed 
arbitration agreements with class action waivers after the California Supreme Court held in Iskanian v. 
CLS Transportation Los Angeles, LLC, 59 Cal. 4th 348 (2014) that PAGA representative action waivers are 
contrary to California public policy and unenforceable. Iskanian also concluded that the application of 
this state law rule to arbitration agreements is not preempted by the Federal Arbitration Act. While 
most federal district courts disagreed with Iskanian regarding the Federal Arbitration Act's preemption 
of California law regarding PAGA waivers, a Ninth Circuit panel majority recently held in Sakkab v. 
Luxottica Retail N. Am., No. 13-55184 (9th Cir. Sept. 28, 2015) that the Federal Arbitration Act does not 
preempt the Iskanian rule. So far, the U.S. Supreme Court has declined to grant certiorari in cases 
presenting the issue. 
 
The Williams Case 
 
The plaintiff in Williams was an employee at a Marshalls store in Costa Mesa, California, who brought a 
PAGA action alleging meal and rest break and other Labor Code violations. The plaintiff served 
interrogatories seeking the names and contact information for all nonexempt Marshalls employees in 
California. Marshalls objected on grounds of relevance, overbreadth, undue burden and employee 
privacy. The trial court granted the plaintiff’s motion to compel in part, ordering Marshalls to produce 
information for the employees at the Costa Mesa store, but not for employees at Marshalls’ other 128 
stores statewide. The trial court ordered that the plaintiff could renew his motion to compel after he 
had been deposed “for at least six productive hours” and that Marshalls could oppose such a motion by 
attempting to show that the plaintiff’s claims had no factual merit. 
 
The California court of appeal upheld this incremental approach to PAGA discovery. Noting that the 
allegations in the complaint concerned only the plaintiff’s own store in Costa Mesa, the court of appeal 
reasoned that the plaintiff had not yet made any showing concerning practices at other stores or 
demonstrated knowledge of a uniform statewide policy. Under such circumstances, the court said, “it 
was eminently reasonable for the trial judge to proceed with discovery in an incremental fashion, first 
requiring that plaintiff provide some support for his own, local claims and then perhaps later broadening 
the inquiry to discover whether some reason exists to suspect Marshalls’ local practices extend 
statewide.” 
 
The court of appeal also emphasized that trial courts should consider the costs of discovery and take 
reasonable steps to promote economy and efficiency. Observing that mailing notices to other 
employees to allow them to opt out of having their contact information disclosed to plaintiff’s counsel 
would be costly, the court reasoned that “staging discovery incrementally” would delay and perhaps 
avoid potentially unnecessary costs, concluding, “bare allegations unsupported by any reason to believe 



 

 

a defendant’s conduct extends statewide furnishes no good cause for statewide discovery.” 
 
Significantly, the court of appeal rejected the plaintiff’s argument that as a proxy for the LWDA, he 
should be entitled to discovery equivalent to the access the agency would have in a wage-and-hour 
audit. Noting that PAGA nowhere authorizes such expansive discovery, the court of appeal reasoned 
that “absent any express direction from the Legislature to the contrary, discovery in a civil action 
brought under the PAGA [should] be subject to the same rules as discovery in civil actions generally.” 
 
The court of appeal also considered the interests of the nonparty employees whose information the 
plaintiff was seeking, concluding that their right to privacy outweighed the plaintiff’s need to discover 
their identity. The court stated that the plaintiff’s “first task will be to establish he was himself subjected 
to violations of the Labor Code.” Moreover, the trial court could reasonably conclude that the plaintiff’s 
“second task will be to establish Marshalls’ employment practices are uniform throughout the 
company” before statewide discovery would be justified. 
 
Strategic Considerations for PAGA Defendants 
 
Although Williams is no longer citable after the California Supreme Court’s grant of review, the case 
nonetheless suggests a blueprint for limiting burdensome discovery in PAGA actions. 
 
Defendants should scrutinize PAGA complaints carefully. If the plaintiff fails to allege sufficient facts 
supporting claimed Labor Code violations against other employees, the employer may want to consider 
filing a demurrer or motion to dismiss. Defendants should also evaluate whether plaintiffs have 
complied with PAGA’s exhaustion requirements as to each alleged predicate Labor Code violation. PAGA 
requires plaintiffs to give notice by certified mail to the LWDA and to the employer of the specific Labor 
Code provisions allegedly violated, including the “facts and theories to support the alleged violation.” 
Omission of specific Labor Code provisions or insufficient factual detail may provide a basis for a motion 
to strike or motion for judgment on the pleadings for failure to exhaust. 
 
Defendants should also consider seeking phased discovery, particularly where a plaintiff’s own predicate 
Labor Code claims may be vulnerable to a dispositive motion. Several federal district courts have 
adopted an incremental approach to PAGA discovery similar to that taken in Williams, limiting initial 
discovery to the plaintiff’s own claims or own work location. 
 
Another possible strategy is suggested by Stafford v. Dollar Tree Stores Inc., No. 2:13-cv-1187 KJM CKD 
(E.D. Cal. Nov. 21, 2014), in which a district court bifurcated discovery and trial of the plaintiff’s 
individual claims from the discovery and trial of the representative claims. Because only an “aggrieved 
employee” can maintain a PAGA action, defeating a plaintiff’s individual predicate Labor Code claims 
may deprive the plaintiff of standing to maintain the action on a representative basis. 
 
Conclusion 
 
The Williams case will give the California Supreme Court an opportunity to provide important guidance 
on PAGA discovery procedures. In the meantime, employers may want to look to the court of appeal’s 
now-superseded decision for strategies to limit burdensome and invasive PAGA discovery. 
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