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Judge Valerie Caproni issued an order today granting Chesapeake Energy’s request to transfer
Trust Indenture Act class-action litigation filed in the Southern District of New York to the Western
District of Oklahoma. Judge Caproni heard arguments on the motion on Monday.

The opinion holds that the Chesapeake defendants have met their burden of making a clear and
convincing showing that the relevant factors weigh in favor of transfer to the Western District of
Oklahoma, because the principal witnesses in the case are anticipated to be senior executives
who are based at Chesapeake’s Oklahoma headquarters. Another “significant” witness is
Chesapeake’s outside counsel for the exchange offer, whose law firm is in Houston. Although
financial advisor Evercore is in New York, the opinion concludes that the majority of the key
witnesses are either in Oklahoma or closer to Oklahoma than to New York.

Further, the order says that transfer serves the convenience of the parties because Chesapeake’s
headquarters are in the transferee district, whereas the plaintiffs, who are New Jersey residents
who intend to form a nationwide class, have no ties to the Southern District of New York.

Addressing plaintiffs’ argument that Chesapeake is being disingenuous when it argues that it is
inconvenient to litigate in the SDNY since Chesapeake previously filed, and defended, lawsuits in
the SDNY, the court concludes a “defendant is not forever precluded from moving to transfer
venue just because it has, once, twice, or even three times, litigated in a plaintiff’s chosen forum.”
Motions to transfer are determined “on a case-by-case basis,” the order explains. Judge Caproni
adds that the current action does not have the type of ties to the SDNY that Chesapeake’s two
prior lawsuits had, so transfer is warranted.

Although New York investment banks worked on the exchange offer and the financial advisor,
place of payment, depository of the securities and information agent are in New York, and the
notes are registered on the New York Stock Exchange, those factors are not critical to the cause
of action at hand, according to the judge. The order explains that the fact that a New York
financial advisory firm may have relevant testimony since it allegedly advised Chesapeake on the
structure of the exchange offer does not move the locus of operative facts from Oklahoma to New
York, because the decision to undergo the exchange was made in Oklahoma.

In addition, Judge Caproni reasons that the plaintiffs have not demonstrated that litigating in
Oklahoma would “impose an undue hardship on the plaintiff class.” Moreover, plaintiff’s forum
choice does not necessarily prevent transfer because less weight is given to a class-action
plaintiff’s choice of venue than the weight accorded to an individual plaintiff’s choice.

Regarding familiarity with the issues at hand, the order concludes that the Oklahoma district
courts are just as qualified to resolve Trust Indenture Act claims as the SDNY because all of the
various districts courts “are equally capable of applying the federal securities laws.”

Finally, the plaintiffs’ argument that defendants’ motion to transfer should be denied because the
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defendants are forum shopping has a “pot calling the kettle black” quality to it, Judge Caproni
posits, because the plaintiffs’ selected forum has “little or no connection” with the parties or the
subject matter, “leading the Court to suspect strongly that Plaintiffs were forum
shopping” (emphasis added).
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