
Litigators of the Week: 
Kannon Shanmugam of 
Williams & Connolly 

and Joshua Rosenkranz 
of Orrick

Kannon Shanmugam of Williams & Connolly 
and E.  Joshua Rosenkranz of Orrick, Herrington & 
Sutcliffe have had more than their share of high-
profile wins over the years. They both did it again this 
week, knocking out a billion-dollar judgment that had 
stood out as a bright spot for prosecutors in the wake 
of the financial crisis.

The U.S. Court of Appeals for the Second Circuit 
on Monday reversed a ruling by prominent U.S. 
District Judge Jed Rakoff, who had held that Bank of 
America Corp.’s Countrywide Financial unit duped 
Fannie Mae and Freddie Mac about the quality of 
thousands of risky mortgages. Rakoff’s decision put 
BofA, represented by Shanmugam, on the hook for 
$1.27 billion.

Monday’s reversal not only upended that judgment, 
but also did away with a $1 million penalty that 
Rakoff imposed against the lone individual defendant 
in the case, former Countrywide executive Rebecca 
Mairone, who turned to Orrick’s Rosenkranz for her 
appeal.

The litigation began in 2012 with a whistleblower 
complaint brought by Edward O’Donnell, who was a 

Countrywide Home Loans vice president before Bank 
of America acquired the mortgage giant in 2008. 
O’Donnell accused his former company of originat-
ing shoddy mortgages to be bundled into securities 
through a program known internally as high-speed 
swim lane (HSSL) or “hustle.” The Department 
of Justice joined the case, and in October 2013 a 
Manhattan jury found Countrywide liable for mis-
leading Fannie Mae and Freddie Mac about the 
quality of loans it sold. Rakoff ’s judgment followed 
in July 2014.

In Monday’s ruling, the Second Circuit mainly 
focused on a single question: whether Countrywide’s 
alleged misconduct was merely a breach of contract, 
or if--as the government argued--it amounted to fraud 
under the Financial Institutions Reform, Recovery 
and Enforcement Act (FIRREA).

But Shanmugam and Rosenkranz told us on 
Thursday that the appeal was far more complicated 
than that. Despite a schedule allotting 12 minutes 
per side, oral arguments in December wore on for 
almost two hours, touching on a range of legal and 
evidentiary issues.
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Kannon Shanmugam, left, and Joshua Rosenkranz.
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“Even for an appellate lawyer, this was an unusual 
case,” Shanmugam said. “In some ways it was like 
 preparing for six arguments.”

Beyond untangling the relationship between breach 
of contract and fraud claims, the appellate lawyers 
argued that Countrywide and Mairone were hampered 
during trial because Rakoff blocked certain evidence 
from reaching the jury. That evidence included wit-
nesses testimony asserting that BofA’s“hustle” program 
followed standard industry practices.

“This was a target-rich environment,” said 
Rosenkranz. “There were a lot of ways that we thought 
the trial was unfair.”

Though the two lawyers represented different defen-
dants, they and their teams worked together closely, 
according to Rosenkranz. He said that Williams & 
Connolly had to cover a lot of ground in Bank of 
America’s briefing and arguments--for example, the 
bank’s lawyers had a unique interest in trying to rein 
in the dollar value of Rakoff’s massive judgment, 
even if the Second Circuit wound up keeping some of 
Rakoff’s findings intact.

With Shanmugam and others at Williams & 
Connolly doing some of that heavy lifting, Rosenkranz 
said, he and his team at Orrick were freed up to craft a 
narrative that sought to portray the case as an example 
of glaring government overreach.

“You have to tell a powerful story, especially when 
you are representing a vilified client or a vilified 
 industry--a compelling story that presses the reset 
button,” said Rosenkranz. “I really do think the story 
resonated with the court.”

Still, much of December’s oral arguments came 
down to the legal question that ultimately carried the 
day for Bank of America and Mairone.

In an April 2015 appellate brief, Rosenkranz and 
Bracewell’s Marc Mukasey—who represented Mairone 
at trial—wrote that “a mere breach of contract—even 
a knowing one, as the government alleged here—is 
not mail or wire fraud.”

Shanmugam, meanwhile, told the Second Circuit 
panel in December that a finding for the govern-
ment could wind up being “the most cited decision 
from this court in recent years if this court adopts 
the proposition that a breach of contract standing 
alone can constitute mail or wire fraud,” according 
to a transcript.

In the end, the appeals court held that a breach 
of contract only amounted to fraud if “a contractual 
promise is made with no intent ever to perform 
it.” Applying that standard to the government’s 
case, the panel concluded that there wasn’t enough 
evidence to prove that Countrywide or Mairone 
schemed to defraud Fannie and Freddie, lousy mort-
gages or not.
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