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Jones Day And Orrick Kill Heller Clawback 

By Bonnie Eslinger 

Law360 (March 21, 2018, 6:34 PM EDT) -- Knowing the California Supreme Court’s decision would have 
broad ramifications for the legal industry, attorneys for Jones Day and Orrick Herrington & Sutcliffe 
LLP beat a clawback bid by the bankruptcy trustee of Heller Ehrman by arguing a core principle: A 
defunct law firm doesn’t have a property interest in hourly matters continued by a dissolved firm’s 
former partners. 
 
The attorneys also hit home the message that if a bankruptcy trustee prevails and profits from so-called 
unfinished business are clawed back from lawyers’ new employers, clients — and not just law firms — 
would suffer. 
 
The one-two punch hit its mark, with the California high court’s unanimous, precedent-setting 
decision earlier this month knocking the wind out of Jewel v. Boxer, a 1984 state appellate court ruling 
that had been applied by other courts handling unfinished business matters against defunct law firms. 
Jewel held that fees earned in ongoing matters are partnership property, even after a law firm shutters 
its doors. 
 
Jones Day has been a defendant in three such cases resulting from major law firm bankruptcies in recent 
years, including the one before the California Supreme Court brought by a trustee for the estate of 
Heller Ehrman LLP. The firm made a decision at their onset to litigate and not settle, said partner Shay 
Dvoretzky. 
 
“We always had the plan of pursuing this for as long as we needed to pursue it,” said the Jones Day 
lawyer, “getting it to the highest appellate court that we needed to get it to.” 
 
The firm’s strategy in Heller Ehrman and the other two cases it faced — involving the bankruptcies of 
Howrey LLP and Coudert Brothers LLP — has been to maintain that matters are not owned by law firms 
or lawyers, but clients, Dvoretzky said. 
 
“We always thought that the core principle would transcend all of the other grounds on which we also 
thought we were entitled to win,” Jones Day’s Dvoretzky said. “That's not to say we didn’t develop every 
possible angle to challenge these claims we did … [but] our basic strategy was always to make the core 
principle that clients aren’t property our first line of attack.” 
 
Heller Ehrman, a venerable San Francisco firm that once had more than 700 employees, 
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sought bankruptcy protection in December 2008 in the midst of the country’s economic downturn, after 
more than 130 years in business. A trustee pursued fees from hourly work and clients lost in the scatter 
of partners, including through adversary proceedings in bankruptcy court after the law firm filed for 
Chapter 11 protection. 
 
After an adverse 2012 bankruptcy court ruling, 12 of the original 16 firms in the case chose to settle, 
with only Jones Day, Orrick, Davis Wright Tremaine LLP and Foley & Lardner LLP remaining in the fight. 
 
Dvoretzky said Jones Day recognized early on that the fight over ex-partners’ fees wasn’t going to be 
won piecemeal. 
 
“The temptation in these cases is not always to take the first principles approach, but rather to try to 
really tailor your arguments to a particular judge: ‘Here’s what I know about this particular judge’s 
background, here’s what I know about this particular precedent that the other side relies on,’ and to 
argue in those terms," the partner said. 
 
"And of course you have to do some of that. As a lawyer, if you do that, you may very well win your 
particular case on a narrow basis.That was never what we wanted. We always wanted to win on the 
core principle," he added. 
 
Orrick partner Eric Shumsky, who led the firm’s appellate team on the Heller Ehrman matter, said when 
the Ninth Circuit decided to certify the case to the California Supreme Court, his team took advantage of 
that opportunity to rethink the issues before the court from the ground up. 
 
“In the Ninth Circuit, as with any federal court, the court is at least somewhat cautious about existing 
state law, including state appellate court decisions,” Shumsky said. “But a state appellate court doesn’t 
have to be as cautious in quite the same way.” 
 
Combing through California law, the Orrick team found support for its argument in state civil code 
provisions about what constitutes property and what doesn’t, the latter including speculative interest. 
 
In its ruling, the California Supreme Court echoed the arguments made by Orrick, saying that when it 
comes to matters handled on an hourly basis, a law firm has no property interest because a client can 
choose to remove its business at any time. 
 
“As such, the firm’s expectation — a mere possibility of unearned, prospective fees — cannot constitute 
a property interest,” the court wrote in its opinion. 
 
Another key element of Orrick’s argument countered the bankruptcy trustee’s assertion, based on the 
California Corporations Code, that a partner leaving a dissolved firm maintains a duty to account for 
financial matters related to the “winding up” of the business. 
 
Law firm dissolution cases leaning on Jewel kept pointing to that phrase to lay claim to work done on 
cases by lawyers at new firms for years on end. 
 
“‘Winding up’ is paying your bills, selling your furniture at auction and turning out the lights. That’s really 
what it ordinarily means and that’s what it should mean,” Orrick’s Shumsky said. “In the California 
Supreme Court, we thought it made sense to make a simple argument about what the right answer 
about what ['winding up'] is.” 



 

 

 
Shumsky said the law firms also decided to “double down” on an argument made in the Ninth Circuit: 
that a ruling for the trustee would be bad for clients and for the legal industry. 
 
“It was important that the court understand that this was not just a case about lawyers fighting each 
other over fees,” Shumsky explained, “But that this really is important for clients, and if a client’s chosen 
counsel can’t get paid for working on a case, then the economics aren’t going to work out — the client is 
going to have concerns about divided or lesser loyalties.” 
 
The firms also argued that continuing down the path set by the bankruptcy trustee would create 
needless instability for law firms by encouraging lawyers to leave at the first signs of financial struggle. 
 
“That seemed to have moved the California Supreme Court,” Shumsky said. “The idea that the rule the 
trustee was proposing would create an incentive, basically, for people to flee a sinking ship, and that’s 
not good for anyone." 
 
The four law firm defendants also made a “very deliberate decision” to get other law firms as well as bar 
associations and legal scholars involved by encouraging them to file amicus briefs, Shumsky said. 
 
“We understood that our perspective on all these issues might be taken with a bit of a grain of salt given 
the financial interest here,” he said. “We thought it was really important for the court to hear from 
other people with other perspectives on these same issues who could talk about the real world 
implications of a decision.” 
 
Orrick’s Christopher Cariello, a senior associate who worked on the Heller matter, said another layer to 
the law firms’ success was presenting cases that showed the state’s high court that the Jewel case didn’t 
apply because it was based on a contingency fee matter, not hourly work. 
 
“Jewel versus Boxer is about a four-person firm breaking into two two-person firms, it was about 
contingency fees decided in an era where the hourly fee matter — the billable hour wasn’t quite as 
widespread — wasn’t quite as prevalent then as it is now,” Cariello said. “We thought it was really 
important to encourage the court to take a look at the issue, from first principles, with fresh eyes.” 
 
Davis Wright partner John Reed commended the work done by Orrick and Jones Day. 
 
“They did great work and their oral advocacy before the Ninth Circuit and the California Supreme Court 
was great; they represented all the firms very well,” Reed said. 
 
Davis Wright and Foley, represented by outside counsel, have also toiled in the trenches during the 
eight-year battle. 
 
“We were all attacking the same issue, but we were doing it from slightly different perspectives,” Reed 
said. “The outcome was quite impressive.” 
 
Bob Mittelstaedt, a Jones Day partner who led the trial teams for the Heller Ehrman and Howrey 
cases in California, said the firm looked to the earlier outcome of an unfinished business case in which it 
was not a defendant to build the defense for its cases. In the bankruptcy case over the dissolution of 
Brobeck Phleger & Harrison LLP, the Jewel waiver was tossed as a fraudulent transfer. 
 



 

 

“In short, the theory that we developed, and this was just reality, is that by telling the partners and the 
law firms that they’re talking to in the wake of the dissolution of their existing law firm ... that they come 
free and clear of any claim under Jewel. It facilitates their finding a new job and facilitates the client 
finding a new home,” Mittelstaedt said. 
 
Jones Day also fought against the trustees’ assertion that partners walked away with clients, their “book 
of business,” convincing the lower court judges that clients ultimately controlled who handled their legal 
work. 
 
A 2014 decision by the district court in the Heller Ehrman case finding that the defunct firm has no claim 
on work it didn't perform, along with a similar ruling weeks later from the New York Court of Appeals 
related to the Coudert dissolution, were turning points in the battle against unfinished business 
cases, Dvoretzky said. 
 
“I think the logic of those opinions and the force of those opinions influenced the California Supreme 
Court,” the Jones Day partner said. “By consistently making the same argument based on the same first 
principles across different jurisdictions, I think we’ve been in a unique position that’s enabled us to use 
one case to influence the next.” 
 
Jones Day and Orrick Herrington & Sutcliffe LLP are represented in-house. Davis Wright Tremaine LLP is 
represented by Keker & Van Nest LLP. Foley & Lardner LLP is represented by PMRK Law LLP. 
 
Heller Erhman LLP is represented by Diamond McCarthy and Nuti Hart LLP. 
 
The case is Heller Ehrman LLP v. Davis Wright Tremaine LLP, case number S236208, in the Supreme 
Court of the State of California. 
 
--Editing by Philip Shea and Breda Lund. 
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